Law School Publications 

of 

WEST PUBLISHING COMPANY 

St Paul 2 , Minnesota 


ADMINISTRATIVE LAW 

Davis Text, 1024 pages, 1951. 

Katz's Cases, 1108 pages, 1947. 

Merrill's Cases, 725 pages, 1954. 

Sears' Cases, 800 pages, 1938. 

ADMIRALTY 

Robinson's Text, 1025 pages, 1939. 

Sprague and Healy's Cases, 859 
pages, 1950. 

AGENCY 

Magill & Hamilton's Cases Business 
Organization, VoL I, 533 pages, 
1933. 

Seavey's Cases, 676 pages, 1945. 

Seavey's Studies, 451 pages, 1949. 

Steffen's Cases, 2nd Ed., 902 pages, 
1952. 

Tiffany's Text, 2nd Ed., 485 pages, 
1924. 

BANKRUPTCY 

Sturges' Cases on Debtors' Estates, 
4th Ed., 1291 pages, 1949. 

See Creditors' Rights. 

BILLS AND NOTES 

Aigler's Cases, 2nd Ed., 1955. 

Britton's Text, 1245 pages, 1943. 

Moore's Cases, 2nd Ed., 409 pp., 1940. 

Smith & Moore's Cases, 4th Ed., 
1070 pages, 1941. 

BUSINESS LAW 

Bauer & Simpson's Text, 2nd Ed., 907 
pages, 1946. 

Britton & Bauer's Cases, 4th Ed., 1214 
pages, 1952. 

V7202-— Ik 


BUSINESS LAW—Continued 

Teevan 6c Smith, Text and Cases, Vol. 
1, Introduction to Law, Contracts, 
Agency, 699 pages, 1 946. Vol. 2, 
Bailments, Sales, Negotiable Instru- 
ments, 667 pages, 1949. Vol. 3, 
Partnerships and Corporations, 690 
pages, 1949. Vol. 4, Property, In- 
surance, Suretyship, Bankruptcy, 
852 pages, 1950. 

Teevan & Smith, Text (S Cases, One- 
volume edition, 1206 pages, 1951. 

BUSINESS ORGANIZATION 

Magill 6c Hamilton's Cases, Vol. I, 
Agency, 533 pages, 1933. 

Magill & Hamilton's Cases, Vol. II, 
Port. <5t Corp., 1349 pages, 1935. 

CIVIL PROCEDURE 

McBoine's Cases, Introduction, 399 
pages, 1950. 

CODE PLEADING 

Cathcart 6c Howell's Cases, 510 pages, 
1935. 

Clark's Cases on Modern Pleading, 
1042 pages, 1952. 

Clark's Text, 2nd Ed., 874 pages, 
1947. 

Cleary's Cases on Pleading, 797 
pages, 1951; Supplement, 95 pages, 
1954. 

Stdyton's Cases, Texas Pleading, 851 
pages, 1953. 

Throckmorton's Cases, 2nd Ed., 756 
pages, 1938. 



COMMON LAW PLEADING 

McBaine's Cases, Introduction to Civil 
Procedure, 399 pages, 1950. 

Shipman's Text, 3rd Ed., 644 pages* 
1923. f ^ 

Slayton's Cases (Texas), 1952. 

CONFLICT OF LAWS 

Goodrich's Text, 3rd Ed., 662 pages, 
1949. 

Lorenzen's Cases, 6th Ed., 918 pages, 
1951. 

CONSTITUTIONAL LAW 

■Dodd's Cases, 5th Ed., 1438 pages, 
1954. 

Dodd's Cases, 5th Ed., Shorter Ed., 
969 pages, 1954. 

Rottschaefer's Text, 982 pages, 1939. 

Rottschaefer's Cases, 975 pages, 1948. 

CONTRACTS 

Clark's Text, 4th Ed., 858 pages, 1931. 

Corbin's Cases, 3rd Ed., 1381 pages, 
1947. 1953 Supplement, 36 pages. 

Corbin's Text, Student Edition, 1224 
pages, 1952. 

Fuller's Cases, 994 pages, 1947. 

Simpson's Text, 692 pages, 1954. 

Throckmorton's Cases, 2nd Ed., 469 
pages, 1931. 

CORPORATION FINANCE 

Berle & Magill's Cases, 912 pp„ 1942. 

CORPORATIONS 

Magill d hlamilton's Cases Business 
Organization, Vol. II (Partnership 
<S Corporations) 1349 pages, 1935. 

Richard's Cases, Rev. 3rd Ed.^ 1067 
pages, 1940. 

Stevens <S Larson's Cases, 1200 
pages, 1947. 

Stevens' Text, 2nd Ed., 1125 pages, 
1949. 

CREDIT TRANSACTIONS 

Sturges' Cases, 4th Ed., 1954. 

CREDITORS' RIGHTS 

Glenn's Cases, 1177 pages, 1940. 

Sturges' Cases Debtors' Estates, 4th 
Ed., 1291 pages, 1949. 


CRIMINAL. LAW'. ' 

Hall d Glueck's Cases, 883 pages, 
1951. 

Mikell's Cases, 3rd Ed., 775 pages, 
1933. 

Miller's Text, 649 pages, 1934. 

Stumberg's Texas Cases, 510 pages, 
1954. 

DAMAGES 

Crane's Cases, 2nd Ed„ 521 pages, 
1940. 

McCormick's Text, 811 pages, 1935. 

DICTIONARIES 

Black's, one volume. 

Bouvier's, two volumes. 

DOMESTIC RELATIONS 

Compton's Cases, 638 pages, 1951. 

Madden's Text, 748 pp., 1931. 

DRUGS AND DRUGGISTS 

Arthur's Text, 3rd Ed., 702 pp., 1947, 

ENGINEERING LAW 

Simpson & Dillavou's Text, 3rd Ed, 
851 pages, 1946. 

EQUITY 

Cook's Cases, One-Vol. Ed., 4th Ed, 
1192 pages, 1948. 

McClintock's Text, 2nd Ed, 643 pages, 
1948. 

EVIDENCE 

McCormick's Cases, 2nd Ed., 1097 
’ pages, 1948. 

McCormick's Text, 1954. 

McKelvey's Text, 5th Ed„ 814 pages, 
1944. 

FEDERAL ANTI-TRUST LAWS 

Oppenheim's Cases, 1044 pages, 1948. 

Oppenheim's 1949 and 1951 Supple- 
ments. 

FEDERAL JURISDICTION AND PROCE- 
DURE 

Bunn's U. S. Courts, Text, 5th Ed, 408 
pages, 1949. 

Forrester's Dobie & Ladd Cases, 968 
pages, 1950. 


V7202— 2k 


II 



FEDERAL TAXATION 

' : Bruton, and Bradley's Cases, 1954, ■ 

FUTURE INTERESTS' 

Kales'. Cases, 2nd Ed., 781 pages, 

1936, 

Powell's Cases, 2nd Ed., 1068 pages, 

1937. 

Simes Text, 495 pages, 1951. 
INSURANCE , 

Vance's Text, 3rd Ed., 1290 pages, 

1951. 

Vance's Cases, 4th Ed., 994 pages, 

1952. 

INTERNATIONAL LAW 
Hudson's Cases, 3rd Ed., 770 pages, 
1951. 

Scott <Sr Jaeger's Cases, 1062 pp., 1937. 
Wilson's Text, 3rd Ed., 623 pages, 
1939. 

INTRODUCTION TO LAW 
Bowman's Text, 307 pages, 1929. 
Smith's Text, 2nd Ed, 468 pages, 
1939, 

See Legal Method 

JUDICIAL ADMINISTRATION 
Pirsig's Cases with Legal Ethics 
Supp., 1209 ^text pages, 1946-1949. 

JUDICIAL REMEDIES 
Cribbet's Cases, 762 pages, 1954. 

JURISPRUDENCE 

Simpson and Stone's Cases Low and 
Society, Book I, Law and Society 
in Evolution, 692 pages, 1948. 
Book II, Law in Modern Democratic 
Society, 902 pages, 1949. Book III, 
Law, Totalitarianism and Democ- 
racy, 796 pages, 1949. 

LABOR LAW, 

Handier & Hays' Cases, 2nd Ed, 923 
pages, 1953. 

LANDLORD AND TENANT 
Jacobs' Cases, 2nd Ed, 815 pages, 
1941. 

LEGAL ACCOUNTING 
Dohr, Thompson & Warren's Cases, 
965 pages, 1952. 

Shannon's Text, 366 pages, 1951. 


LEGAL' BIBLIOGRAPHY ^ '■ 

How to Find the Low, 4th Ed, 740' 
pages, 1949. 

LEGAL ETHICS ' 

Costigan's Cases, 768 pages, 1933. 
Pirsig's Cases, 208 pages, 1949. 

LEGAL HISTORY 
Radin's Text, 612 pages, 1936. 

LEGAL METHOD 

Fryer and Benson's Legal Method, 
899 text pages, 1949. 

Fryer and Benson's Legal System, 
534 pages, 1949. 

Fryer and Benson's Legal Method 
and Legal System, 1 volume Ed, 
843 pages, 1950. 

LEGISLATION 

Nutting and Elliott's Cases, 2nd Ed, 
1955. 

MILITARY LAW 

Schiller's Cases, 590 pages, 1952. 
MORTGAGES 

Campbell's Cases, 2nd Ed., 794 
pages, 1939. 

Osborne's Cases Property Security, 
2nd Ed, 715 pages, 1954. 
Osborne's Text, 1117 pages, 1951. 
Sturges' Cases Credit Transactions, 
3rd Ed, 1020 pages, 1947. 

Walsh & Simpson's Cases Security 
Transactions, Vol. II, 593 pp., 1941. 

MUNICIPAL CORPORATIONS 
Cooley's Text, 711 pages, 1914. 
Stason's Cases, 2nd Ed., 805 pages, 

1946. 

NATURAL RESOURCES 
Mortz's Cases, 1124 pages, 1951. 

OIL AND GAS 

Kulp's Cases, 3rd Ed., 910 pages, 

1947. Supplement, 1953. 

Summer's Cases, 781 pages, 1952, 


T7202— 3k 


HI 


PARTNERSHIP 

Crane's Text, 2d Ed„ 655 pages, 1952. 

Gilmore's Cases/ 3rd Ed., 501 pages, 
1949. 

Magill <Sc Hamilton's Cases Business 
Organization, Vol. 11 (Partnership 
& Corporations) 1349 pages, 1935. 

Reuschlein's Cases on Partnership & 
Unincorporated Business, 700 
pages, 1952. 

PERSONAL PROPERTY 

Aigler, Bigelow & Powell's Cases on 
Propierty, 2nd Ed,, 2 Vols. (Real & 
Personal Property), 1951. 

Bigelow's Cases, 3rd Ed., 500 pages, 
1942. 

Fryer's Readings, 3rd Ed., 1184 pages, 
1938. 


REAL PROPERTY— Continued 

Aigler's Cases, Titles, 3rd Ed., 995 
pages, 1942. 

Bigelow's Cases Rights in Land, 3rd 
Ed., 1024 pages, 1945. 

Bigelow's Introduction, 3rd Ed, 96 
pages, 1945. 

Burby's Text, 2nd Ed., 658 pages, 
1954. 

Handler's Cases Vendor and Pur- 
chaser, 925 pages, 1933. 

Jacobs' Cases Landlord and Tenant, 
2nd Ed, 815 pages, 1941. 

Moynihan's Introduction, 154 pp., 1940. 

RESTITUTION 

Thurston's Cases, 964 pages, 1940. 

Keeton's Cases, 512 pages, 1954. 


PLEADING RIGHTS IN LAND 

See Code Pleading. Bigelow's Cases, 3rd Ed., 1024 pages. 

See Common Law Pleading. 1945. 


PRESS, LAW OF 

Hale's Text, 3rd Ed, 691 pages, 1948. 

PROPERTY SECURITY 

Osborne's Cases, 2nd Ed., 725 pages, 
1954. 

See also Mortgages. 

PUBLIC UTILITIES 

Auerbach & Nathanson's Cases on 
Federal Regulation of Transporta- 
tion, 1223 pages, 1953. 

Smith, Dowling d Hale's Cases, 2nd 
Ed, 1107 pages, 1936. 

QUIZZERS 

Baliantine's Problems. 

Owen's Quizzer. 

Smith's How to Answer Law Exam- 
inations. 

REAL PROPERTY 

Aigler, Bigelow d Powell's Cases on 
Property, 2nd Ed., Two Vols., 1686 
pages, 1951. 


SALES 

Void's Text, 623 pages, 1931. 

Void's Cases, 2nd Ed, 788 pages, 
1949. 

STATUTES 

Selected Statutes, 5th Ed, 373 pages, 
1944. 

See Legislation. 

SURETYSHIP AND GUARANTY 
Simpson's Text, 569 pages, 1950. 
Simpson's Cases, 531 pages, 1342. 
Sturges' Cases Credit Transactions, 
3rd Ed, 1020 pages, 1947, 

Walsh d Simpson's Cases Security 
Transactions, Voi I, 831 pages. 
1942. 

TAXATION 

Bruton and Bradley's Cases, 1954. 

TITLES 

Aigler's Cases, 3rd Ed, 995 pages, 
1942. 


V7202-4k 


TOHTS 

Green's Cases, 2nd Ed., 1356 pp., 
1939. 

Hepburn's Cases, 3rd Ed, 1954, 

Prosser's Text, 1309 pages, 1941. 

Seavey, Keeton and Thurston's Cases, 
1020 pages, 1950. 

TRADE EEGULATION 

See Federal Anti-Trust Laws. 

See also Unfair Trade Practices. 

TRIAI, PRACTICE 

McBaine's Cases, 3rd Ed., 1063 
pages, 1952. 

Slayton's Cases, Texas Civil and 
Criminal Tried, 794 pages, 1953. 

Stayton's Cases, Texas Appellate 
Procedure, 796 pages, 1952. 


TRUSTS 

Bogart's Text, 3rd Ed,, 804 pages, 

1952. 

Powell's Cases, 1034 pages, 1940. 
Smith's Survey, 167 pages, 1949. 

UNFAIR TRADE PRACTICES 
Oppenheim's Cases, 1 534 pages, 
1950. 

VENDOR AND PURCHASER 
Handler's Cases, 925 pages, 1933. 

WILLS 

Atkinson's Text, 2nd Ed, 975 pages, 

1953. 

Costigan's Cases, 3rd Ed., 948 pages, 
1941. 

Turrentine's Cases, 1954. 


Y7202— 5k 



HANDBOOK 


OF 

AMERICAN 

CONSTITUTIONAL LAW 


By henry ROTTSCHAEFER 

PROFESSOR OP OP MINNESOTA 

2i3S7. 


HORNBOOK SERIES 



ST. PAUI^ MINN. 
WEST PUBLISHING CO. 
1939 



COPTBIGHT, 1939 
BY 

WEST PUBUSHING CO, 


EOtraSOHAEPSB CONST.IiAW 



PREFACE 


The law of the Constitution of the United States is the only part 
of the total body of constitutional law found within the United 
States which prevails throughout the whole of it. The law based 
on the constitution of any given state is in force only within that 
state. It is quite impossible to deal with the entire body of fed- 
eral and state constitutional law within the limits of a brief text. 
The present text has, accordingly, limited itself to a discussion 
of certain general principles that have been incorporated into 
every one of the constitutions of our system, and of the leading 
doctrines and principles that have been developed in the course 
of the judicial construction of the federal constitution. Its aim 
has been to set forth those doctrines and principles in systematic 
form so far as these have been developed through the innumera- 
ble decisions involving the application of constitutional provi- 
sions to the facts of the concrete cases that have been deter- 
mined by the courts. The method of treatment has been ana- 
lytical rather than historical; but, wherever desirable and pos- 
sible, the material has been so organized as to emphasize the 
changes in law that have been effected in the course of the adap- 
tation of constitutional formulae to the changing needs and con- 
ceptions of a dynamic society. This has been done for the pur- 
pose of presenting a more accurate account of the judicial proc- 
esses through which the actual content of the concepts, doctrines 
and principles has been modified while the formal constitutional 
bases have remained relatively static. The theory underlying 
the method of treatment that has been followed has been that a 
knowledge of the course of decisions, and of the doctrines and 
principles implicit or explicit therein, is indispensable to an un- 
derstanding of the process by which those doctrines and princi- 
ples are being currently reinterpreted in what the future is cer- 
tain to appraise as epoch-making decisions. The writer has aimed 
to include alt of the leading cases decided by the Supreme Court 
of the United States on the matters covered by the text. It is 
hoped that the book may prove useful to practitioners of the law 
as well as to instructors and students in the law schools. 

MlNlSnSAPOLIS, Minotsota 
J anuary, 193^. 


Henry Rottschaefer. 
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CONSTITUTION 

OF THE UNITED STATES-1787* 


WE THE PEOPLE ot the Unites States, in Order to form a more 
perfect Union, establish Justice, insure domestic Tranquility, 
provide for the common defence, promote the general Wel- 
fare, and secure the Blessings of Liberty to ourselves and our 
Posterity, do ordain and establish this CONSTITUTION for 
the United States of America. 

ARTICLE I 

Section. 1. All legislative Powers herein granted shall be 
vested in a Congress of the United States, which shall consist of 
a Senate and House of Representatives. 

Section. 2. ^ The House of Representatives shall be composed 

of Members chosen every second Year by the People of the sev- 
eral States, and the Electors in each State shall have the Quali- 

May, 1785, a committee of Congress made a report recommending an alter- 
ation in the Articles of Confederation, but no action was taken on it, and it was 
left to the State Legislatures to proceed in the matter. In January, 1786, the 
Legislature of Virginia passed a resolution providing for the appointment of five 
commissioners, who, or any three of them, should meet such commissioners as 
might be appointed in the other States of the Union, at a time and place to be 
agreed upon, to take into consideration the trade of the United States ; to consider 
liow far a uniform system in their commercial regulations may be necessary to 
their common interest and their permanent harmony ; and to report to the sev- 
eral States such an act, relative to this great object, as, when ratified by them, 
will enable the United States in Congress effectually to provide for the same. 
The Virginia commissioners, after some correspondence, fixed the first Monday 
in September as the time, and the city of Annapolis as the place for the rnceting, 
but only four other States were represented, vi25.: Delaware, New York, New Jer- 
sey, and Pennsylvania ; the commissioners appointed by Massachusetts, New 
Hampshire, North Carolina, and Rhode Island failed to attend. Under the cir- 
cumstances of so partial a representation, the commissioners present agreed upon 
a report, (drawn by Mr. Hamilton, of New York,) expressing their unanimous 
conviction that it might essentially tend to advance the interests of the Union 
if the States by which they were respectively delegated wmuld concur, and use 
their endeavors to procure the concurrence of the other States, in the appoint- 
ment of commissioners to meet at Philadelphia on the second Monday of May 
following, to take into consideration the situation of the United vStates ; to devise 
such further provisions as should appear to them necessary to render the Consti- 
tution of the Federal Government adequate to the exigencies of the Union; and 
to report such an act for that purpose to the United States in Congress assem- 
bled as, when agreed to by them, and afterwards confirmed by the Legislatures 
of every State, would effectually provide for the same. 

Congress, on the 21st of February, 1787, adopted a resolution in favor of a 
convention, and the Legislatures of those States which had not already done so 
(with the exception of Rhode Island) promptly appointed delegates. On the 25th 
Rottschaefer Const.Law xiii 
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fications requisite for Electors of the most numerous Branch of 
the State Legislature. 

* No Person shall be a representative who shall not have at- 
tained to the Age of twenty-five Years and been seven Years a 
Citizen of the United States, and who shall not, when elected, be 
an Inhabitant of that State in which he shall be chosen. 

® [Representatives eind direct Taxes shaU be apportioned among 
the several States which may be included within this Union, ac- 
cording to their respective Numbers, which shall be determined 
by adding to the whole Number of free Persons, including those 
bound to Service for a Term of Years, and excluding Indians not 
taxed, three fifths of aU other Persons.] The actual Enumera- 
tion shall be made within three Years after the first Meeting of 
the Congress of the United States, and within every subsequent 
Term of ten Years, in such Manner as they shall by Law direct. 
The Number of Representatives shall not exceed one for every 
thirty Thousand, but each State shall have at Least one Repre- 
sentative; and until such enumeration shall be made, the State 
of New Hampshire shall be entitled to chuse three, Massachu- 
setts eight, Rhode-Island and Providence Plantations one, Con- 
necticut five, New-York six. New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten. North Carolina five. 
South Carolina five, and Georgia three. 

The clause of this paragraph inclosed in brackets was amended, as to the mode 
of apportionment of representatives among the several states, by the fourteenth 
amendment, § 2, post, and as to taxes on incomes without apportionment, by the 
sixteenth amendment, post 


of May, seven States having convened, George Washington, of Virginia, was unan- 
imously elected President, and the consideration of the proposed constitution was 
commenced. On the 17th of September, 1787, the Constitution as engrossed and 
agreed upon was signed by all the members present, except Mr. Gerry, of Mas- 
sachusetts, and Messrs. Mason and Randolph, of Virginia. The president of the 
convention transmitted it to Congress, with a resolution stating how the proposed 
Federal Government should be put in operation, and an explanatory letter. Con- 
gress, on the 28th of September, 1787, directed the Constitution so framed, with 
the resolutions and letter concerning the same, to “be transmitted to the several 
Legislatures in order to be submitted to a convention of delegates chosen in each 
State by the people thereof, in conformity to the resolves of the convention,'' 

On the 4th of March, 178D, the day which had been fixed for commencing the 
operations of Government under the new Constitution, it had been ratified by the 
conventions chosen in each State to consider it, as follows: Delaware, December 
7, .1787; Pennsylvania, December 12, 1787; New Jersey, December IS, 1787 ; 
Georgia, January 2, 1788; Connecticut, January 9, 1788; Massachusetts, Feb- 
ruary 6, 1788; Maryland, April 28, 1788; South Carolina, May 23, 1788; New 
Hampshire, June 21, 1788; Virginia, June 26, 1788; and New York, July 26, 
17,88..: 

The President informed Congress, on the 28th of January, 1790, that North 
Carolina had ratified the Constitution November 21, 1789 ; and he informed Con- 
gress on the 1st of June, 1790, that Rhode Island had ratified the Constitution 
May 29, 1789. Vermont, in convention, ratified the Constitution January 10, 
1789, and was, by an act of Congress approved February 19, 1791, “received and 
admitted into this Union as a new and entire member of the United States.” 
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* When vacancies happen in the Representation from any State, 
the Executive Authority thereof shall issue Writs of Election to 
fill such Vacancies. 

® The House of Representatives shall chuse their Speaker and 
other Officers; and shall have the sole Power of Impeachment. 

Section. 3. ^ [The Senate of the United States shall be com- 
posed of two Senators from each State, chosen by the Legisla- 
ture thereof, for six Years; and each Senator shall have one 
Vote.] 

Tills paragraph and the danse of paragraph 2 of this section next following, 
inclosed in brackets, were superseded by the seventeenth amendment, post 

^ Immediately after they shall be assembled in Consequence of 
the first Election, they shall be divided as equally as may be in- 
to thi’ee Classes. The Seats of the Senators of the first Class 
shall be vacated at the Expiration of the second year, of the 
second Class at the Expiration of the fourth Year, and of the 
third Class at the Expiration of the sixth Year, so that one-third 
may be chosen every second Year; [and if Vacancies happen 
by Resignation, or otherwise, during the Recess of the Legisla- 
ture of any State, the Executive thereof may make temporary 
Appointments until the next Meeting of the Legislature, which 
shall then fill such Vacancies.] 

See note to preceding paragraph of this section. 

® No Person shall be a Senator who shall not have attained to 
the Age of thirty Years, and been nine Years a Citizen of the 
United States, and who shall not, when elected, be an Inhabitant 
of that State for which he shall be chosen. 

* The Vice President of the United States shall be President of 
the Senate, but shall have no Vote, unless they be equally divided. 

® The Senate shall chuse their other Officers, and also a Presi- 
dent pro tem-pore, in the Absence of the Vice President, or when 
he shall exercise the Office of President of the United States. 

®The Senate shall have the sole Power to try all Impeach- 
ments. When sitting for that Purpose, they shall be on Oath or 
Affirmation. When the President of the United States is tried, 
the Chief Justice shall preside: And no Person shall be convicted 
without the Concurrence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further 
than to removal from office, and disqualification to hold and en- 
joy any Office of honor. Trust or Profit under the United States: 
but the Party convicted shall nevertheless be liable and subject 
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to Indictment, Trial, Judgment and Punishment, according to 
Law. 

Section. 4. *The Times, Places and Manner of holding Elec- 
tions for Senators and Representatives, shall be prescribed in 
each State by the Legislature thereof; but the Congress may at 
any time by Law make or alter such Regulations, except as to 
the Places of chusing Senators. 

^ The Congress shall assemble at least once in every Year, and 
such Meeting shall be on the first Monday in December, unless 
they shall by Law appoint a different Day. 

Section. 5. ‘ Each House shall be the Judge of the Elections, 
Returns, and Qualifications of its own Members, and a Majority 
of each shall constitute a Quorum to do Business; but a smaller 
Number may adjourn from day to day, and may be authorized 
to compel the Attendance of absent Members, in such Manner, 
and under such Penalties as each House may provide. 

“ Each House may determine the Rules of its Proceedings, pun- 
ish its Members for disorderly Behavior, and, with the Concur- 
rence of two thirds, expel a Member. 

* Each House shall keep a Journal of its Proceedings, and from 
time to time publish the same, excepting such Parts as may in 
their Judgment require Secrecy; and the Yeas and Nays of the 
Members of either House on any question shall, at the Desire of 
one fifth of those present, be entered on the Journal. 

* Neither House, during the Session of Congress, shall, without 
the Consent of the other, adjourn for more than three days, nor 
to any other Place than that in which the two Houses shall be 
sitting. 

Section. 6. ^ The Senators and Representatives shall receive 
a Compensation for their Services, to be ascertained by Law, and 
paid out of the Treasury of the United States. They shall in all 
Cases, except Treason, Felony and Breach of the Peace, be priv- 
ileged from Arrest during their Attendance at the Session of their 
respective Houses, and in going to and returning from the same; 
and for any Speech or Debate in either House, they shall not be 
questioned in any other Place. 

= No Senator or Representative shall, during the Time for 
which he was elected, be appointed to any civil Office under the 
Authority of the United States, which shall have been created, 
or the Emoluments whereof shall have been encreased during 
such time; and no Person holding any Office under the United 
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States, shall be a Member of either House during his Continuance 
in Office. 

Section. 7. ^ All bills for raising Revenue shall originate in 
the House of Representatives; but the Senate may propose or 
concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representa- 
tives and the Senate, shall, before it become a Law, be presented 
to the President of the United States; If he approve he shall sign 
it, but if not he shall return it, with his Objections to that House 
in which it shall have originated, who shall enter the Objections 
at large on their Journal, and proceed to reconsider it. If after 
such Reconsideration two thirds of that House shall agree to 
pass the Bill, it shall be sent, together with the Objections, to the 
other House, by which it shall likewise be reconsidered, and if 
approved by two thirds of that House, it shall become a Law. 
But in aU such Cases the Votes of both Houses shall be deter- 
mined by Yeas and Nays, and the Names of the Persons voting 
for and against the Bill shall be entered on the Journal of each 
House respectively. If any Bill shall not be returned by the Pres- 
ident within ten Days (Sundays excepted) after it shall have 
been presented to him, the Same shall be a Law, in like Manner 
as if he had signed it, unless the Congress by their Adjournment 
prevent its Return, in which Case it shall not be a Law. 

® Every Order, Resolution, or Vote to which the Concurrence 
of the Senate and House of Representatives may be necessary 
(except on a question of Adjournment) shall be presented to the 
President of the United States; and before the Same shall take 
Effect, shall be approved by him, or being disapproved by him, 
shall be repassed by two thirds of the Senate and House of Rep- 
resentatives, according to the Rules and Limitations prescribed in 
the Case of a Bill. 

Section. 8. ^ The Congress shall have Power To lay and col- 

lect Taxes, Duties, Imposts and Excises, to pay the Debts mid 
provide for the common Defence and general Welfare of the Unit- 
ed States; but all Duties, Imposts and Excises shall be uniform 
throughout the United States; 

‘ To borrow Money on the credit of the United States; 

® To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes; 

* To establish an uniform Rule of Naturalization, and uniform 
Laws on the subject of Bankruptcies throughout the United 
Statesi^ ^ 
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' To coin Money, regulate the Value thereof, and of foreign 
Coin, and fix the Standard of Weights and Measures; 

®To provide for the Punishment of counterfeiting the Securi- 
ties and current Coin of the United States; 

To establish Post OfBces and post Roads; 

®To promote the Progress of Science and useful Arts, by se- 
curing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries; 

® To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the 
high Seas, and Offenses against the Law of Nations; 

“ To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Mon- 
ey to that Use shall be for a longer Term than two Years; 

“ To provide and maintain a Navy; 

“ To make Rules for the Government and Regulation of the 
land and naval Forces; 

To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Mili- 
tia, and for governing such Part of them as may be employed in 
th(p Service of the United States, reserving to the States respec- 
tively, the Appointment of the Officers, and the Authority of 
training the Militia according to the discipline prescribed by Con- 
gress; 

To exercise exclusive Legislation in all Cases whatsoever, 
over such District (not exceeding ten Miles square) as may, by 
Cession of particular States, and the Acceptance of Congress, be- 
come the Seat of the Government of the United States, and to 
exercise like Authority over all Places purchased by the consent 
of the Legislature of the State in which the Same shall be, for 
the Erection of Forts, Magazines, Arsenals, dock-Yards, and oth- 
er needful Buildings; — ^And 

“To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all other Pow- 
ers vested by this Constitution in the Government of the United 
States, or in any Department or Officer thereof. 

Section. 9. ^ The Migration or Importation of such Persons 
as any of the States now existing shall think proper to admit. 
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shall not be prohibited by the Congress prior to the Year one 
thousand eight hundred and eight, but a Tax or duty may be im- 
posed on such Importation, not exceeding ten dollars for each 
Person. 

^ The Privilege of the Writ of Habeas Corpus shall not be sus- 
pended, unless when in Cases of Rebellion or Invasion the public 
Safety may require it. 

* No Bill of Attainder or expost facto Law shah be passed. 

‘No Capitation, or other direct, tax shall be laid, unless in 
Proportion to the Census or Enumeration herein before directed 
to be taken. 

® No Tax or Duty shall be laid on Articles exported from any 
State. 

® No Preference shall be given by any Regulation of Commerce 
or Revenue to the Ports of one State over those of another: nor 
shall Vessels bound to, or from, one State, be obliged to enter, 
clear, or pay Duties in another. 

’' No Money shall be drawn from the Treasury, but in Conse- 
quence of Appropriations made by Law; and a regular State- 
ment and Account of the Receipts and Expenditures of all public 
Money shall be published from time to time. 

® No Title of Nobility shall be granted by the United States: 
And no Person holding any Office of Profit or Trust under them, 
shall, without the Consent of the Congress, accept of any present, 
Emolument, Office, or Title, of any kind whatever, from any 
King, Prince, or foreign State. 

Section. 10. ^ No State shall enter into any Treaty, Alliance, 

or Confederation; grant Letters of Marque and Reprisal; coin 
Money; emit Bills of Credit; make any Thing but gold and sil- 
ver Coin a Tender in Payment of Debts; pass any Bill of Attain- 
der, expost facto Law, or Law impairing the Obligation of Con- 
tracts, or grant any Title of Nobility. 

- No State shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be 
absolutely necessary for executing it’s inspection Laws: and the 
net Produce of all Duties and Imposts, laid by any State on Im- 
ports or Exports, shall be for the Use of the Treasury of the 
United States; and all such Laws shall be subject to the Revi- 
sion and Controul of the Congress. 

® No State shall, without the Consent of Congress, lay any Du- 
ty of Tonnage, keep Troops, or Ships of War in time of Peace, 
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enter into any Agreement or Compact with another State, or 
with a foreign Power, or engage in War, unless actually invaded, 
or in such imminent Danger as will not admit of delay. 

ARTICLE n 

Section. 1. * The executive Power shall be vested in a Pres- 
ident of the United States of America. He shall hold his Office 
during the Term of four Years, and, together with the Vice Pres- 
ident, chosen for the same Term, be elected, as follows 

^ Each State shall appoint, in such Manner as the Legislature 
thereof may direct, a Number of Electors, equal to the whole 
Number of Senators and Representatives to which the State may 
be entitled in the Congress: but no Senator or Representative, 
or Person holding an Office of Trust or Profit under the United 
States, shall be appointed an Elector. 

[The electors shall meet in their respective States, and vote 
by ballot for two Persons, of whom one at least shall not be an 
Inhabitant of the same State with themselves. And they shall 
make a List of aU the Persons voted for, and of the Number of 
Votes for each; which List they shall sign and certify, and trans- 
mit sealed to the Seat of the Government of the United States, 
directed to the President of the Senate. The President of the 
Senate shall, in the Presence of the Senate and House of Repre- 
sentatives, open all the Certificates, and the Votes shall then be 
counted. The Person having the greatest Number of Votes shall 
be the President, if such Number be a Majority of the whole 
Number of Electors appointed; and if there be more than one 
who have such Majority, and have an equal Number of Votes, 
then the House of Representatives shall immediately chuse by 
Ballot one of them for President; and if no Person have a Ma- 
jority, then from the five highest on the List the said House shall 
in like Manner chiise the President. But in chusing the Presi- 
dent, the Votes shall be taken by States, the Representation from 
each State having one Vote; A quorum for this Purpose shall 
consist of a Member or Members from two-thirds of the States, 
and a Majority of all the States shall be necessary to a Choice 
In every Case, after the Choice of the President, the Person hav- 
ing the greatest Number of Votes of the Electors shall be the 
Vice President. But if there should remain two or more who 
have equal Votes, the Senate shall chuse from them by Ballot 
the Vice-President.] 

This paragraph, inclosed in brackets, was superseded by the twelfth amendment. 
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* The Congress may determine the Time of chusing the Elec- 
tors, and the Day on which they shall give their Votes; which 
Day shall be the same throughout the United States. 

♦No Person except a natursil born Citizen, or a Citizen of the 
United States, at the time of the Adoption of this Constitution, 
shall be eligible to the Office of President; neither shall any Per- 
son be eligible to that Office who shall not have attained to the 
Age of thirty-five Years, and been fourteen Years a Resident 
within the United States. 

° In Case of the Removal of the President from Office, or of 
his Death, Resignation, or Inability to discharge the Powers and 
Duties of the said Office, the same shall devolve on the Vice Pres- 
ident, and the Congress may by Law provide for the Case of Re- 
moval, Death, Resignation, or Inability, both of the President and 
Vice President, declaring what Officer shall then act as President, 
and such Officer shall act accordingly, until the Disability be re- 
moved, or a President shall be elected. 

* The President shall, at stated Times, receive for his Services, 
a Compensation, which shall neither be encreased nor diminished 
during the Period for which he shall have been elected, and he 
shall not receive within that Period any other Emolument from 
the United States, or any of them. 

^ Before he enter on the Execution of his Office, he shall take 
the following Oath or Affirmation: — “I do solemnly swear (or 
affirm) that I will faithfully execute the Office of President of 
the United States, and will to the best of my Ability, preserve, 
protect and defend the Constitution of the United States.” 

Section. 2. ♦ The President shall be Commander in Chief of 
the Army and Navy of the United States, and of the Militia of 
the several States, when called into the actual Service of the ^ 
United States; he may require the Opinion, in writing, of the 
principal Officer in each of the executive Departments, upon any 
Subject relating to the Duties of their respective Offices, and he 
shall have Power to grant Reprieves and Pardons for Offenses 
against the United States, except in Cases of Impeachment. 

* He shall have Power, by and with the Advice and Consent 
of the Senate, to make Treaties, provided two thirds of the Sen- 
ators present concur; and he sh&ll nominate, and by and with 
the Advice and Consent of the Senate, shall appoint Ambassa- 
dors, other public Ministers and Consuls, Judges of the supreme 
Court, and all other Officers of the United States, whose Appoint- 
ments are not herein otherwise provided for, and which shall be 
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established by Law: but the Congress may by Law vest the Ap- 
pointment of such inferior Officers, as they think proper, in the 
President alone, in the Courts of Law, or in the Heads of De- 
partments. 

* The President shall have Power to fill up all Vacancies that 
may happen during the Recess of the Senate, by granting Com- 
missions which shall expire at the End of their next Session. 

Section. 3. He shall from time to time give to the Congress 
Information of the State of the Union, and recommend to their 
Consideration such Measures as he shall judge necessary and ex- 
pedient; he may, on extraordinary Occasions, convene both 
Houses, or either of them, and in Case of Disagreement between 
them, with Respect to the Time of Adjournment, he may ad- 
journ them to such Time as he shall think proper; he shall re- 
ceive Ambassadors and other public Ministers; he shall take Care 
that the Laws be faithfully executed, and shall Commission all 
the Officers of the United States. 

Section. 4. The President, Vice President and all civil Officers 
of the United States, shall be removed from Office on Impeach- 
ment for, and Conviction of. Treason, Bribery, or other high 
Crimes and Misdemeanors. 

ARTICLE m 

Section. 1. The judicial Power of the United States, shall be 
vested in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish. The Judg- 
es, both of the supreme and inferior Courts, shall hold their Of- 
fices during good Behaviour, and shall, at stated Times, receive 
for their Services, a Compensation, which shall not be diminished 
, during their Continuance in Office. 

Section. 2. ^ The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, under 
their Authority; — ^to all Cases affecting Ambassadors, other pub- 
lic Ministers and Consuls; — to all Cases of admiralty and mari- 
time Jurisdiction;— to Controversies to which the United States 
shall be a Party;— to Controversies between two or more States; 
—between a State and Citizeffe of another State;— between citi- 
zens of different States,— between citizens of the same State 
claiming Lands under Grants of different States, and between 
a State, or the atizens thereof, and foreign States, Citizens or 
Subjects. 
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®In all Cases affecting Ambassadors, other public Ministers 
and Consuls, and those in which a State shall be Party, the su- 
preme Court shall have original Jurisdiction. In all the other 
Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, 
and under such Regulations as the Congress shall make. 

® The Trial of aU Crimes, except in Cases of Impeachment, shall 
be by Jury; and such Trial shall be held in the State where the 
said Crimes shall have been committed; but when not commit- 
ted within any State, the Trial shall be at such Place or Places 
as the Congress may by Law have directed. 

Section. 3. ^ Treason against the United States, shall consist 
only in levying War against them, or in adhering to their Ene- 
mies, giving them Aid and Comfort. No Person shall be con- 
victed of Treason unless on the Testimony of two Witnesses to 
the same overt Act, or on Confession in open Court. 

* The Congress shall have Power to declare the Punishment of 
Treason, but no Attainder of Treason shall work Corruption of 
Blood, or Forfeiture except during the Life of the Person at- 
tainted. 

ARTICLE IV 

Section. 1. Full Faith and Credit shall be given in each State 
to the public Acts, Records, and Judicial Proceedings of every 
other State. And the Congress may by general Laws prescribe 
the Manner in which such Acts, Records and Proceedings shall 
be proved, and the Effect thereof. 

Section. 2. * The Citizens of each State shall be entitled to 
all Privileges and Immunities of Citizens in the several States. 

* A person charged in any State with Treason, Felony, or oth- 
er Crime, who shall flee from Justice, and be found in another 
State, shall on Demand of the executive Authority of the State 
from which he fled, be delivered up to be removed to the State 
having Jurisdiction of the Crime. 

* No Person held to Service or Labour in one State, under the 
Laws thereof, escaping into another, shall, in Consequence of any 
Law or Regulation therein, be discharged from such Service or 
Labour, but shall be delivered up on Claim of the Party to whom 
such Service or Labour may be due. 

Section. 3. * New States may be admitted by the Congress 
into this Union; but no new State shall be formed or erected 
within the Jurisdiction of any other State; nor any State be 
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formed by the Junction of two or more States, or Parts of States, 
without the Consent of the Legislatures of the States concerned 
as well as of the Congress. 

“ The Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States; and nothing in this Con- 
stitution shall be so construed as to Prejudice any Claims of the 
United States, or of any particular State. 

Section. 4. The United States shall guarantee to every State 
in this Union a Republican Form of Government, and shall pro- 
tect each of them against Invasion; and on Application of the 
Legislature, or of the Executive (when the Legislature cannot 
be convened) against domestic Violence. 

ARTICLE V 

The Congress, whenever two thirds of both Houses shall deem 
it necessary, shall propose Amendments to this Constitution, or, 
on the Application of the Legislatures of two thirds of the sev- 
eral States, shall call a Convention for proposing Amendments, 
which, in either Case, shall be valid to all Intents and Purposes, 
as Part of this Constitution, when ratified by the Legislatures of 
three fourths of the several States, or by Conventions in three 
fourths thereof, as the one or the other Mode of Ratification may 
be proposed by the Congress; Provided that no Amendment 
which may be made prior to the Year One thousand eight hun- 
dred and eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article; and that no 
State, without its Consent, shall be deprived of its equal Suffrage 
in the Senate. 

ARTICLE VI 

^ All Debts contracted and Engagements entered into, before 
the Adoption of this Constitution, shall be as valid against the 
United States under this Constitution, as under the Confedera- 
tion. 

“ This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 

‘ The Senators and Representatives before mentioned, and the 
Members of the several State Legislatures, and all executive and 
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judicial Officers, both of the United States and of the several 
States, shall be bound by Oath or Affirmation, to support this 
Constitution; but no religious Test shall ever be required as a 
Qualification to any Office or public Trust under the United 
States. 

ARTICLE Vn 

The Ratification of the Conventions of nine States, shall be 
sufficient for the Establishment of this Constitution between the 
States so ratifying the Same. 

Done in Convention by the Unanimous Consent of the States 
present the Seventeenth Day of September in the Year of 
Our Lord one thousand seven hundred and Eighty seven and 
of the Independence of the United States of America the 
Twelth. In witness whereof We have hereunto subscribed 
our Names, 

Go. WASHINGTON— Presidf. 

and deputy from Virginia 

New Hampshire 

John Langoon Nicholas Gilman 

Massachusetts 

Nathaniel Goeham Rufus King 

Connecticut 

Wm. Saml. Johnson Roger Sherman 

New York 

Alexander Hamilton 

New Jersey 

Wil: Livingston Wm. Paterson. 

David Brearley. Jona: Dayton 

Pennsylvania 

Thos. FitzSimons 
Jared Ingersoll 
James Wilson. 

Gouv Morris 

Delaware 

Geo: Read Richard Bassett 

Gunning Bedford jun Jaco: Broom 

John Dickinson 


B. Franklin 
Thomas Mifflin 
Robt. Morris 
Geo. Clymer 
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Maryland 

James McHenry Dane, Carroll. 

Dan of St Thos Jenifer 

Virginia 

John Blair— James Maoison Jr. 

North Carolina 

Wm. Blount Hu Williamson 

Richd. Dobbs Spaight, 

South Carolina 

J. Rutledge Charles Pinckney 

Charles Cotesworth Pinckney Pierce Butler. 

Georgia 

William Few Abr Baldwin 

Attest William Jackson Secretary 

Articles in Addition to, and Amendment of, the Constitution of 
the United States of America, Proposed by Congress, and 
Ratified by the Legislatures of the Several States Pursuant 
to the Fifth Article of the Original Constitution 

[ARTICLE I]* 

Congress shall make no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a 
redress of grievances. 

[ARTICLE H] 

A weU regulated Militia, being necessary to the security of a 
free State, the right of the people to keep and bear Arms, shall 
not be infringed. 

*The first ten amendments to the Constitution of the United States were pro- 
posed to the legislatures of the several States by the First Congress, on the 26th 
of September 17S9. They were ratified by the following States, and the notifi- 
cations of ratification by the governors thereof were successively communicated 
by the President to Congress: New Jersey, November 20, 1789; Maryland, De- 
cember 19, 1789; North Carolina, December 22, 1789; South Carolina, Janu- 
ary 19, 1790; New Hampshire, January 25, 1790; Delaware, January 28, 1790; 
Pennsylvania, March 10, 1790; New York, March 27, 1790; Rhode Island, June 
15, 1790; Vermont, November 3, 1791, and Virginia, December 16, 1791. There 
is no evidence on the journals of Congress that the legislatures of Connecticut, 
Georgia, and Massachusetts ratified them. 
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• [ARTICLE HI] 

No Soldier shall, in time of peace be quartered in any house, 
without the consent of the Owner, nor in time of war, but in a 
manner to be prescribed by law. 

[ARTICLE IV] 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon prob- 
able cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to 
be seized. 

[ARTICLE V] 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Gremd 
Jury, except in cases arising in the land or naval forces, or in 
the Militia, when in actual service in time of War or public dan- 
ger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be compelled in 
any Criminal Case to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just 
compensation. 

[ARTICLE VI] 

In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shaU have been committed, which 
district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory proc- 
ess for obtaining Witnesses in his favor, and to have the Assist- 
ance of Counsel for his defence. 

[ARTICLE Vn] 

In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shaU be pre- 
served, and no fact tried by a jury shall be otherwise re-examined 
in any Court of the United States, than according to the rules 
of the common law. 

[ARTICLE Vni] 

Excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments inflicted. 
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[ARTICLE rX] 

The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the peo- 
ple. 

[ARTICLE X] 

The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 

[ARTICLE XI] 

The Judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecut- 
ed against one of the United States by Citizens of another State 
or by Citizens or Subjects of any Foreign State. 

The eleventh amendment to the Constitution of the United States was proposed 
to the legislatures of the several States by the Third Congress, on tlie 5th Sep- 
tember, 1794, and was declared in a message from the President to Congress, dated 
the Sth of January, 1798, to have been ratified by the legislatures of three-fourths 
of the States, 

[ARTICLE Xn] 

The Electors shall meet in their respective states, and vote 
by ballot for President and Vice-President, one of whom, at least, 
shall not be an inhabitant of the same state with themselves; 
they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice-President, and 
they shall make distinct lists of all persons voted for as President, 
and of all persons voted for as Vice-President, and of the number 
of votes for each, which lists they shall sign and certify, and 
transmit sealed to the seat of the government of the United 
States, directed to the President of the Senate; — ^The President of 
the Senate shall, in the presence of the Senate and House of Rep- 
resentatives, open all the certificates and the votes shal l then be 
counted;— The person having the greatest number of votes for 
President, shall be the President, if such number be a majority 
of the whole number of Electors appointed; and if no person 
have such majority, then from the persons having the highest 
numbers not exceeding three on the list of those voted for as 
President, the House of Representatives shall choose immediate- 
ly, by ballot, the President. But in choosing the President, the 
votes shall be taken by states, the representation from each state 
having one vote; a quorum for this purpose shall consist of a 
member or members from two-thirds of the states, and a ma- 
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jorify of all the states shall be necessary to a choice. And if the 
House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth day 
of March next following, then the Vice-President shall act as 
President, as in the case of the death or other constitutional dis- 
ability of the President. The person having the greatest number 
of votes as Vice-President, shall be the Vice-President, if such 
number be a majority of the whole number of Electors appoint- 
ed, and if no person have a majority, then from the two high- 
est numbers on the list, the Senate shall choose the Vice-Presi- 
dent; a quorum for the purpose shall consist of two-thirds of 
the whole number of Senators, and a majority of the whole num- 
ber shall be necessary to a choice. But no person constitution- 
ally ineligible to the ofSce of President shall be eligible to that 
of Vice-President of the United States. 

The twelfth amendment to the Oonstitution of the United States was proposed 
to the legislatures of the several States by the Eighth Congress, on the 12th of De- 
cember, 1803, in lieu of the original third paragraph of the first section of the 
second article, and was declared in a proclamation of the Secretary of State, dated 
the 25th of September, 1804, to have been ratified by the legislatures of three- 
fourths of the States. 

[ARTICLE Xm] 

Section 1. Neither slavery nor involimtary servitude, except 
as a punishment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, or any place sub- 
ject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article 
by appropriate legislation. 

The thirteenth amendment to the Constitution of the United States was pro- 
posed to the legislatures of the several States by the Thirty-eighth Congress, on 
the 1st of February, 1S65, and was declared, in a proclamation of the Secretary 
of State, dated the ISth of December, 3865, to have been ratified by the legisla- 
tures of twenty-seven of the thirty-six States, viz: Illinois, Rhode Island, Mich- 
igan, Maryland, New York, West Virginia, Maine, Kansas, Massachusetts, Penn 
sylvania, Virginia, Ohio, Missouri, Nevada, Indiana, Louisiana, Minnesota, 
Wisconsin, Vermont, Tennessee, Arkansas, Connecticut, New Hami3shire, South 
Carolina, Alabama, Nortii CItrolina, and Georgia. 

. [ARTICLE XIV] 

Section 1. All persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 
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Section 2. Representatives shall be apportioned among the 
several States according to their respective numbers, counting 
the whole number of persons in each State, excluding Indians not 
taxed. But when the right to vote at any election for the choice 
of electors for President and Vice President of the United States, 
Representatives in Congress, the Executive and Judicial officers 
of a State, or the members of the Legislature thereof, is denied 
to any of the male inhabitants of such State, being twenty-one 
years of age, and citizens of the United States, or in any way 
abridged, except for participation in rebellion, or other crime, the 
basis of representation therein shall be reduced in the propor- 
tion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such 
State. 

Section 3. No person shall be a Senator or Representative in 
Congress, or elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any 
State, who, having previously taken an oath, as a member of 
Congress, or as an officer of the United States, or as a member 
of any State legislature, or as an executive or judicial officer of 
any State, to support the Constitution of the United States, shall 
have engaged in insurrection or rebellion against the same, or 
given aid or comfort to the enemies thereof. But Congress may 
by a vote of two-tliirds of each House, remove such disability. 

Section 4. The validity of the public debt of the United 
States, authorized by law, including debts incuiTed for payment 
of pensions and bounties for services in suppressing insurrection 
or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; 
but all such debts, obligations and claims shall be held illegal and 
void. , 

Section 5. The Congress shall have power to enforce, by ap- 
propriate legislation, the provisions of this article. * 

The fourteenth amendment to the Constitution of the United States was pro- 
posed to tho legislatures of the several States by the Thirty-ninth Congress on 
the I6th of June, 1866. On the 21st of July, 1868, Congress adopted and trans- 
mitted to the Department of State a concurrent resolution, declaring that “the 
legislatures of tiie States of Connecticut, Tennessee, New Jersey, Oregon Ver- 
mont, New York, Ohio, Illinois, West Virginia, Kansas, Maine, Nevada, Missouri 
Indiana, Minnesota, New Hampshire, Massachusetts, Nebraska, Iowa Arkansas 
Flonda, North Carolina, Alabama, South Carolina, and Louisiana, being three^ 
fourths and more of the several States of the Union, have ratified the fourteenth 
article of amendment to the Constitution of the United States, duly proposed by 
two-thirds of each House of the Thirty-ninth Congress; Therefore, Resolved, That 
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said fourteentli artiele is hereby declared to be a part of the Constitution of the 
■United States, and it shall be duly promulgated as such by the Secretary of State.’’ 
The Secretary of State accordingly issued a proclamation, dated the 28th of July, 
1868, declaring that the proposed fourteenth amendment had been ratified, in the 
manner hereafter mentioned, by the legislatures of thirty of the thirty-six States, 
viz: Connecticut, June 80, 1866; New Hampshire, July 7, 1866; Tennessee, 
July 19, 1866 ; New Jersey, September 11, 1866, (and the legislature of the same 
State passed a resolution in April, 1868, to withdraw its consent to it ;) Ore- 
gon, September 19, 1866; Vermont, November 9, 1866; Georgia rejected it No- 
vember 18, 1866, and ratified it July 21, 1868; North Carolina rejected it 
December 4, 1866, and ratified it July 4, 1868; South Carolina rejected it De- 
cember 20, 1866, and ratified it July 9, 1868; New York ratified it January 10, 
1867; Ohio ratified it January 11, 1867, (and the legislature of the same’ State 
passed a resolution in January, 1868, to withdraw its consent to it;) Illinois rat- 
ified it January 15, 1867; West Virginia, January 16, 1867; Kansas, January 
IS, 1867 ; Maine, January 19, 1867 ; Nevada, January 22, 1867 ; Missouri, Jan- 
uary 20, 1867 ; Indiana, January 29, 1867 ; Minnesota, February 1, 1867 ; Rhode 
Island, February 7, 1867 ; Wisconsin, February 13, 1867 ; Pennsylvania, Feb- 
ruary 18, 1867 ; Michigan, February 15, 1867 ; Massachusetts, March 20, 1867 ; 
Nebraska, June 15, 1867; Iowa, April 3, 1868; Arkansas, April 6, 1868; Flor- 
ida, June 9, 1868; Louisiana, July 9, 1868; and Alabama, July 13, 1868. Geor- 
gia again ratified the amendment February 2, 1870. Texas rejected it November 
1, 1866, and ratified it February 18, 1870. Virginia rejected it January 19, 1867, 
and ratified October 8, 1869. The amendment was rejected by Kentucky Jan- 
uary 10, 1867 ; by Delaware February S, 1867 ; by Maryland March 23, 1867, 
and was not afterward ratified by either State. 

[ARTICLE XV] 

Section 1. The right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by any 
State on accoixnt of race, color, or previous condition of servitude. 

Section 2. The Congress shall have power to enforce this 
article by appropriate legislation. 

The fifteentii amendment to the Constitution of the United States was pro- 
posed to the legislatures of the several States by the Fortieth Congress, on the 
27th of February, 1869, and was declared, in a proclamation of the Secretary 
of State, dated March 30, 1870, to have been ratified by tbe legislatures of tv/en- 
ty-iiine of the thirty-seven States. The dates of these ratifications (arranged in 
the order of their reception at the Department of State) were: from North Car- 
olina, March 5, 1869; West Virginia, March 3, 1869; Massachusetts, March 
9-12, 1869; Wisconsin, March 9, 1869; Maine, March 12, 1869; Louisiana, 
March 5, 1869; Michigan, March 8, 1869; South Carolina, March 16, 1,869; 
Pennsylvania, March 26, 1869; Arkansas, March 30, 1869; Connecticut, May 
19, 1869; Florida, June 15, 1869; Illinois, March 5, 1869; Indiana, May 13-14, 
1869; New York, March 17-April 14, 1869, (and the legislature of the same 
State passed a resolution January 5, 1870, to withdraw its consent to it;) New 
Hampshire, July 7, 1869; Nevada, March 1, 1869; Vermont, October 21, 1869: 
Virginia, October 8, 1869; Missouri, January 10, 1870; Mississippi, January 
15-17, 1870; Ohio, January 27, 1870; Iowa, February 3, 1870; Kansas, Jan- 
uary 18-19, 1870; Minnesota, February 19, 1870; Rhode Island, January 18, 
1870; Nebraska, February 17, 1870; Texas, February IS, 1870. The State of 
Georgia also ratified the amendment February 2, 1870. 

[ARTICLE XVI] 

The Congress shall have power to lay and collect taxes on in- 
comes, from whatever source derived, without apportionment 
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among the several states, and without regard to any census or 
enumeration. 

The sixteenth amendment to the Constitution of the United^ States was pro- 
posed to the legislatures of the several states by the Sixty-First Congress, on 
the 31st of July, 1909, and was declared, in a proclamation by the Secretary of 
State, dated the 25th of February, 1913, to have been ratified by the legislatures 
of the states of Alabama, Kentucky, South Carolina, Illinois, Mississippi, Okla- 
homa, Maryland, Georgia, Texas, Ohio, Idaho, Oregon, Washington, California, 
Montana, Indiana, Nevada, North Carolina, Nebraska, Kansas, Colorado, North 
Dakota, Michigan, Iowa, Missouri, Maine, Tennessee, Arkansas, Wisconsin, New 
York. South Dakota, Arizona, Minnesota, Louisiana, Delaware, and Wyoming, 
in all thirty-six, said states constituting three-fourths of the whole number of 
states. The legislatures of New Jersey and New Mexico also passed resolutions 
ratifying the said proposed amendment. 

[ARTICLE XVII] 

The Senate of the United States shall be composed of two 
Senatoi's from each state, elected by the people thereof, for six 
years; and each Senator shall have one vote. The electors in 
each state shall have the qualifications requisite for electors of 
the most numerous branch of the state legislatures. 

When vacancies happen in the representation of any state in 
the Senate, the executive authority of such state shall issue writs 
of election to fill such vacancies: Provided, that the legislature 
of any state may empower the executive thereof to make tempo- 
rary appointment until the people fill the vacancies by election as 
the legislature may direct. 

This amendment shall not be so construed as to affect the elec- 
tion or term of any Senator chosen before it becomes valid as 
part of the Constitution. 

The seventeenth amendment to the Constitution of the United States was pro- 
posed to the legislatures of the several states by the Sixty-Second Congress, on 
the 15tii of May, 1912, in lieu of the original first paragraph of section 3 of arti- 
cle r, and in lieu of so much of paragraph 2 of the same section as related to the 
filling of vacancies, and was declared, in a proclamation by the Secretary of State, 
dated the 31st of May, 1913, to have been ratified by the legislatures of the states 
of Massachusetts, Arizona, hlinnesota, New York, Kansas, Oregon, North Caro- 
lina, California, Micliigan, Idaho, West Virginia, Nebraska, Iowa, Montana, Texas, 
Washington, Wyoming, Colorado, Illinois, North Dakota, Nevada, Vermont, Maine, 
New Hampshire, Oklahoma, Ohio, South Dakota, Indiana, Missouri, New Mexico, 
New Jersey, Tennessee, Arkansas, Connecticut, Pennsylvania, and Wisconsin, said 
states constituting three-fourths of tlie whole number of states, 

[ARTICLE XVIII] 

Section 1. After one year from the ratification of this article 
the manufacture, sale, or transportation of intoxicating liquors 
within, the importation thereof into, or the exportation thereof 
from the United States and all territory subject to the jurisdic- 
tion thereof for beverage purposes is hereby prohibited. 
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Section 2. The Congress and the several States shall have 
concurrent power to enforce this article by appropriate legisla- 
tion. 

Section 3. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the leg- 
islatures of the several States, as provided in the Constitution, 
within seven years from the date of the submission hereof to 
the States by the Congress. 

This amendment was proposed to the legislatures of the several states by the 
Sixty-Fifth Congress, on the 19th day of December, 1917, and was declared, in 
a proclamation by the Acting Secretary of State, dated on the 29th day of Janu- 
ary, 1919, to have been ratified by the legislatures of the states of Alabama, Ari- 
zona, California, Colorado, Delaware, Florida, Georgia, Idaho, Illinois, Indiana, 
Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Min- 
nesota, Mississippi, Montana, Nebraska, New Hampshire, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, South Dakota, Soutli Carolina, Texas, Utah, 
Virginia, Washington, West Virginia, Wisconsin, and Wyoming ; said states con- 
stituting three-fourths of the whole number of states in the United States, and 
certified as valid to all intents and purposes as a part of the Constitution of the 
United States. 

This amendment was repealed by Amendment XXI, p. xxxiv, 

[ARTICLE XIX] 

The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on ac- 
count of sex. 

Congress shall have power to enforce this article by appro- 
priate legislation. 

This amendment was proposed to the legislatures of the several states by the 
Sixty-Sixth Congress, on the 5th day of June, 1919, and was declared, in a procla- 
mation by the Secretary of State, dated on the 26th day of August, 1920, to have 
been ratified by the legislatures of the states of Arizona, Arkansas, California, 
Colorado, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Massachusetts, 
Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, 
New Jersey, New Mexico, North Dakota, New York, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Utah, Washington, 
West Virginia, Wisconsin and Wyoming— said states constituting tliree-fourths of 
the whole number of states in the United States, and certified as valid to all in- 
tents and purposes as a part of the Constitution of tlie United States. 

[AJ^NDl^NT XX] 

Section 1. The terms of the President and Vice President 
shall end at noon on the 20th day of January, and the terms of 
Senators and Representatives at noon on the 3d day of January, 
of the years in which such terms would have ended if this article 
had not been ratified; and the terms of their successors shall then 
begin. 

Sec. 2, The Congress shall assemble at least once in every 
year, and such meeting shall begin at noon on the 3d day of Jan- 
uary, unless they shall by law appoint a different day. 
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Sec. 3. If, at the time fixed for the beginning of the term 
of the President, the President elect shall have died, the Vice 
President elect shall become President. If a President shall not 
have been chosen before the time fixed for the beginning of his 
term, or if the President elect shall have failed to qualify, then 
the Vice President elect shall act as President until a President 
shall have qualified; and the Congress may by law provide for 
the case wherein neither a President elect nor a Vice President 
elect shall have qualified, declaring who shall then act as Pres- 
ident, or the manner in which one who is to act shall be select- 
ed, and such person shall act accordingly until a President or 
Vice President shall have qualified. 

Sec. 4. The Congress may by law provide for the case of the 
death of any of the persons from whom the House of Representa- 
tives may choose a President whenever the right of choice shall 
have devolved upon them, and for the case of the death of any 
of the persons from whom the Senate may choose a Vice Presi- 
dent whenever the right of choice shall have devolved upon them. 

Sec. 5. Sections 1 and 2 shall take effect on the 15th day of 
October following the ratification of this article. 

Sec. 6. This article shall be inoperative unless it shall have 
been ratified as an gimendment to the Constitution by the legis- 
latures of three-fourths of the several States within seven years 
from the date of its submission. 

This amendment was proposed to the legislatures of the several states by the 
Seventy- Second CongrevSS, on the 3d day of March, 1932, and was declared, in a 
proclamation by the Secretary of State, dated on the Gth day of February, 1933, 
to have been ratified by the legislatures of the states of Alabama, Arizona, Ar- 
kansas, California, Colorado, Connecticut, Delaware, Georgia, Idaho, Illinois, 
Indiana, Kansas, Kentucky, Louisiana, Maine, Massachusetts, Michigan, Min- 
nesota, Mississippi, Missouri, Montana, Nebraska, New Jersey, New York, North 
Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, South 
Carolina, South Dakota, Texas, Utah, Virginia, Washington, West Virginia, Wis- 
consin, and Wyoming— said states constituting three-fourths of the whole number 
of states in the United States, and certified as valid to ail intents and purposes 
as a part of the Constitution of the United States. 

[AMENDMENT XXI] 

Section 1. The eighteenth article of amendment to the Consti- 
tution of the United States is hereby repealed. 

Sec. 2. The transportation or importation into any State, 
Territory, or possession of the United States for dehvery or use 
therein of intoxicating liquors, in violation of the laws thereof, 
is hereby prohibited. 

Sec. 3. This article shall be inoperative imless it shaTi have 
been ratified as an amendment to the Constitution by conventions 
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In the several States, as provided in the Constitution, within seven 
years from the date of the submission hereof to the States by 
the Congress. 

This amendment to the Constitution was proposed to the several states fey the 
Seventy-Second Congress, on the 20th day of February, 1933, and was declared, 
in a proclamation by the Secretary of State, dated on the 5th day of December, 
1933, to have been ratified by conventions in the States of Arizona, Alabama, 
Arkansas, California, Colorado, Connecticut, Delaware, Florida, Idaho, Illinois, 
Indiana, Iowa, Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Mis- 
souri, Nevada, New Hampshire, New Jersey, New Mexico, New York, Ohio, Ore- 
gon, Pennsylvania, Rhode Island, Tennessee, Texas, Utah, Vermont, Virginia, 
Washington, West Virginia, Wisconsin and Wyoming— saiil states constituting 
three-fourths of the whole number of states in the United States, and certified 
as valid to all intents and purposes as a part of the Constitution of the United 
States. ■ 


PEOPOSED AMENDMENT TO THE CONSTHTOTION 
OF THE UNITED STATES 

[AMENDMENT ] 

Section 1. The Congress shall have power to limit, regulate, 
and prohibit the labor of persons under eighteen years of age. 

Sec. 2. The power of the several States is unimpaired by this 
article except that the operation of State laws shall be suspended 
to the extent necessary to give effect to legislation enacted by 
the Congress. 

Proposed by the Sixty-Eighth Congress on June 2, 1924. 

t 
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INTRODUCTION 

It has become an accepted tenet of our thinking on governmen- 
tal problems that ours is a government of laws and not of men. 
The fact that is generally intended to be denoted by that theory 
is that the ultimate measure of the legality of the use of the force 
of organized governments is furnished by our system of written 
constitutions and not by the legally unlimited discretion of gov- 
ernmental officials temporarily entrusted with the exercise of 
governmental power. It is, however, undeniable that the deci- 
sions as to the conformity of the acts of such officials with con- 
stitutional requirements must ultimately be made by men. The 
mechanics of government can never be developed to provide a 
method for deciding such matters that will exclude the htiman 
factor. The power of making these ultimate decisions has been 
vested in our courts with respect to most of the questions of the 
constitutional powers of our governmental agencies. The law 
of our constitutional system is, accordingly, a body of judge- 
made law assuming the legal form of a series of judicial inter- 
pretations of the several written constitutions that compose our 
constitutional system. It would be fulfile to affirm that the lan- 
guage of those constitutions is at every point so precise and defi- 
nite as to exclude differences of interpretation. A considerable 
degree of discretion as to the choice of alternative interpretations 
has always existed, and stUl exists. The extent of the possible 
judicial discretion in this respect varies with the definiteness or 
vagueness of the constitutional language. There is less room for 
it in interpreting such a provision of the federal Constitution as 
that denying to a state the power of emitting bills of credit than 
in construing the broad provisions of the Fourteenth Amendment 
prohibiting a state from depriving any person of fife, liberty or 
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property without due process of law, and from denying to any 
person within its jurisdiction the equal protection of the laws. 
There are, however, few, if any, provisions of our constitutions 
the scope of which is so definitely ascertainable as to exclude all 
possibility of judicial discretion in its determination. 

It follows from the foregoing considerations that a complete 
understanding of the judicial process in the development of our 
constitutional law is quite impossible without a complete under- 
standing of the forces that have contributed to determining the 
actual choices that have been made from time to time from 
among the possible choices competing for recognition. It is 
equally impossible ever to achieve that complete understanding 
of those forces. The field of investigation is one in which it is 
generally impossible even to discover all such forces, and the ab- 
sence of any satisfactory quantitative measures of the extent of 
the contribution of the forces that are known to have contributed 
to the origin and development of a given constitutional principle 
or doctrine inevitably gives to our knowledge in this field a de- 
gree of indefiniteness that impairs its usefulness both for the 
purpose of understanding the judicial process and for guidance 
in the prediction of the probable direction of future developments 
in the realm of constitutional law. The history of the develop- 
ment of the law of the federal Constitution is replete with il- 
lustrations of these patent truths. The language defining the 
scope of the legislative powers of the federal government has 
remained practically unchanged since the adoption of the Con- 
stitution, but this has not prevented judicial constructions there- 
of from reflecting the shifts that have occurred from time to time 
in political theories as to the need and desirability of a strong 
federal government that could be realized only by a broad con- 
struction of the express terms in which the Constitution defined 
those powers. The language of the due process clause of the 
Fourteenth Amendment to the federal Constitution has remain- 
ed unchanged since its adoption, but the actual extent to which it 
has limited the activities of the states has varied so greatly that 
doubts have sometimes arisen as to the possibility of discovering 
in it any limiting principle other than that constituted by judicial 
conceptions of the desirable social order. It is abundantly clear 
that the actual decisions in neither of the two important fields 
of federal constitutional law, to which reference has been made, 
can be deduced by any known and recognized process of inter- 
pretation that assumes that the constitutional language has at 
all times constituted the dominant factor in the process. That 
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process can be understood only if account be taken of historical 
considerations, the conditions prevailing at the time when par- 
ticular constitutional principles and doctrines have arisen or re- 
ceived given applications, theories as to the nature of the govern- 
ment intended to be established for the people of the United 
States by the federal Constitution, and general political, social 
and philosophical theories and changes therein in response to 
what are deemed the needs of a developing social order. Some or 
all of these have at all times furnished an important source on 
which courts have drawn for aid in their translation of general 
constitutional provisions into specific decisions on the constitu- 
tionality of concrete legislative and other governmental activi- 
ties. These forces have seldom, if ever, been static, although the 
degree of their dsmamic qualities has varied from time to time. 
It is because of their dynamic qualities that their influence upon 
the process of constitutional development has made it possible 
to give concrete meaning to the view that it is a Constitution 
that is being interpreted, and to adapt written constitutions to 
the needs of a dynamic social order though the forms of those 
constitutions remain relatively static. 

It has already been stated that our knowledge of the forces 
that have contributed to the development of our constitutional 
law, and of the extent and manner of their contribution thereto, 
is practically certain to suffer from a degree of vagueness as 
great cis that which characterizes the constitutional provisions 
that constitute the formal legal basis of judicial decisions on con- 
stitutional issues. It is desirable that there be speculative in- 
quiries into what those forces have been and are, and into the 
manner and extent of their operation. It is equally desirable 
that the inherent weaknesses in the results of such inquiries be 
recognized lest there arise a dogmatism as xmcritical as that in- 
volved in theories that assert the mechanical nature of the judi- 
cial process of construing our written constitutions. The merits 
of one dogmatism cannot be established by proving the demerits 
of another with which it competes. It is still true that all the 
competing theories are attempts to tmderstand a process whose 
product reveals itself in specific decisions, principles, and doc- 
trines that together form an imperfectly integrated body of law. 
The likelihood that the student will recognize the contribution 
thereto of non-legal factors will be enhanced by a systematic 
statement of the formal legal principles, doctrines and theories 
which the courts have employed, and still employ, in the process 
of giving constitutional provisions concrete applications. Such 
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a statement will reveal the general technique by which such non- 
legal factors enter into the judicial process of constitutional in- 
terpretation and thus affect the substance of our constitutional 
law. The part played by such forces can be in part discovered im- 
plicit or explicit in the reasoning found in the opinions rendered 
in support of the decisions construing our constitutions. It is 
in that reasoning that there can be detected the matter that 
gives to formally stated principles and doctrines their living con- 
tent, and evidence of the struggles through which our constitu- 
tions are being continuously adapted to the requirements of a 
dynamic social order. The vast body of judicial decisions, opin- 
ions and reasoning constitutes the most important single source 
for the deduction of the principles and doctrines that courts have 
employed in the development of our constitutional law, and are 
likely to continue to employ in its further elaboration. There 
exists an incomplete, but nevertheless a considerable, degree of 
uniformity and continuity in the judicial process of construing 
written constitutions. Its existence to any degree makes possible 
a measure of doctrinal integration in this field of law. It is only 
because some degree of such uniformity and continuity exists 
that the development of our constitutional law has been an or- 
derly rather than a chaotic process, and that it is possible to view 
it as a system of law rather than a mere congeries of isolated de- 
cisions. The principles in accordance with which non-legal fac- 
tors have influenced the development of that body of law have 
not operated as uniformly as those legal factors indicated by 
judicially developed principles and doctrines of constitutional 
law. Furthermore, our knowledge of the former and of the man- 
ner and extent of their operation is quite meager and vague. 
This is an important reason why the orderly development of our 
system of constitutional law will continue to rely upon a tech- 
nique in which prior judicial constructions of our constitutions 
will play a leading role. The text that follows will essay a sys- 
tematic statement of the principles, doctrines and theories that 
have thus far been developed in the law of our constitutional sys- 
tem. It will consider certain general principles that are found 
in both the federal Constitution and in the constitutions of the 
several states, but will for the rest limit itself almost exclusively 
to a consideration of the law of the federal Constitution. The 
detailed treatment of the law of the constitutions of the several 
states is beyond the purview of any but an encyclopedic treat- 
ment of the law of our constitution^ system. 
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CONSTITUTIONAL LAW DEFINED 

1. The subject matter of constitutional law consists of the funda- 

mental legal principles in accordance with which the people 
of a politically organized society, or State, have established 
the system of government of such State. 

PLACE OF CONSTITUTIONS IN OUR LEGAL SYSTEM 

2. The constitutions of our legal system comprise a part of the 

body of law in accordance with which the people of the United 
States are governed. 

S. The legal force of those constitutions is no greater than that 
of valid statutes and other valid acts of the governmental 
agencies established by them. 

4. The supremacy of those constitutions consists solely in that they 
constitute the ultimate measure of the legality of the acts of 
the governmental agencies established by them or in pursu- 
ance of their provisions. 

The law of every modern politically organized society, or State, 
conceives the State itself as a legal entity possessing an ultimate 
and complete power of control over those within the range of 
its physical power. This internal sovereignty is exercised by 
governmental agencies that are organized and function in ac- 
cordance with laws enacted for those purposes. The people 
of the United States constitute such a State, and the body of 
law under which it is governed consists of the Constitution of 
the United States, the constitutions of the separate states, and 
legislation of various kinds enacted in accordance therewith. 
The federal Constitution consists in part of provisions that lay 
down the broad general principles for the structure and func- 
tioning of the federal government, and in part of provisions 
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that limit the structure and functioning of the separate states 
and their governments. The constitution of each of the sepa- 
rate states lays down the broad general principles for the struc- 
ture and functioning of its own government only. The provi- 
sions of all these constitutions that are of primary importance 
in these respects are those establishing the several governmen- 
tal organs, those that confer upon those organs their respective 
shares of the people’s sovereign powers, and those that pre- 
scribe the methods for, and the limitations upon, their exercise 
of those powers. It is those provisions that comprise the really 
important and fundamental features of the constitutions of our 
system. There is, however, no legal requirement limiting the 
content of constitutions to matters of such fundamental char- 
acter, and many of our state constitutions contain provisions 
which sound governmental theory would require to be included 
only in the body of ordinary legislation. This factor renders 
it practically impossible to formulate a definition of a constitu- 
tion, that would adequately describe the actual constitutions of 
our legal system, in terms of the subject matter contained there- 
in. 

It is an essential element in our legal theory that a constitu- 
tion is an act of lawmaking by the people in whom is vested 
the sovereignty of the State of whose legal system such, con- 
stitution is an integral part.^ It is not this factor, however, that 
gives a constitution its character as fundamental law since there 
are states whose constitutions make provision for the direct 
participation of the people in the enactment of ordinary legis- 
lation through the devices of the initiative and referendum. The 
specific factor that gives a constitution that character is its legal 
status in the legal system of which it is a part Its legal status 
is that it is the supreme law of the State to whose legal system 
it belongs. The federal Constitution specifically declares itself 
to be “the supreme law of the land”,* and each state constitu- 
tion is the supreme law of such state within the limits permitted 
by the federal Constitution. The essence of that supremacy does 
not consist in the possession by a constitution of legal force 
superior to that enjoyed by the valid provisions of ordinary leg- 

IMARBURT T. MADISON, 1 r. DOEEANCE, 2 Dali. 304, 1 D.Ed. 
Crancb 137, 2 D.Ed. 60, Black’s Gas. 391, Black’s Gas. Constitutional Law, 
Constitutional Law, 2d 9; MAETIN 2d L 
y. HUNTER’S LESSEE, 1 Wheat. 304, 

4 L.Ed. 97, Black’s Gas. Constitutional » U.S.C.A.Const, Art VL 
;^Lawio2d:: 3| vyAN;H0EN^^ 
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islation or the valid acts of any governmental department exist- 
ing in accordance with such constitution. The valid provisions 
of a statute are as much a measure of the legality of the con- 
duct to which they relate as are the provisions of a constitution, 
and a court is required in the decision of cases before it to recog- 
nize the former as law to the same extent as it is required to 
recognize the latter as such. It is only when the enforcement 
or application of the statutory rule would involve the violation 
of a constitutional provision that its legal force is nil and that 
a court ignores it as furnishing a legal rule for the decision of 
the case before it. There have been exceptional situations in 
which courts have in effect ignored valid statutory provisions in 
their decision of cases before them, and others in which invalid 
provisions have been treated as factors in the decision of cases. 
Their general practice has, however, followed lines consistent 
with the above analysis of the legal force of valid and invalid 
statutory provisions. The supremacy of a constitution may ac- 
cordingly be said to consist primarily in that it is the ultimate 
measure of the legality of the acts of the legislature and the 
other departments of government established by it or in pur- 
suance of and in accordance with its provisions. This is true 
even of those parts of a constitution that are judicially non- 
enforcible.* Such non-enforcibility affects only the method for 
securing constitutional supremacy, but not its existence. A con- 
stitutional provision directly regulating the conduct of the mem- 
bers of a State functions in the same manner and in addition as 
the ultimate test of legality within the sphere of individual 
conduct included within its terms. 

FUNCTIONS OF CONSTITUTIONS IN OUR GOVERNMENTAL 

SYSTEM 

5. The constitutions of our system constitute legal devices through 

which the ultimately sovereign peoples postulated by them 
have limited their exercise of their sovereignty by the legal 
rules imposed thereon by the provisions of those constitutions. 

6. Those constitutions have not established areas of permanent im- 

munity from governmental control since the existing distribu- 
tion of sovereign powers and limitations thereon can be legally 
changed or abolished through exercising the power of amend- 
ment expressly or impliedly provided for in those constitu- 
tions.; 

» See on this subject W. F. Dodd, ctf Constitutions. 80 U. of Pa.L.ReT. 
Judicially Non-Enforcible Provisions 64. 
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7. federal Constitution contains some provisions that consti- 
tute grants of portions of the people’s sovereign powers to 
the government established by it, and other provisions that 
constitute limitations on the exercise of those delegated pow- 
ers or those reserved to the states. 

8. A state constitution contains some provisions that constitute 

grants to the governmental agencies established thereby of 
parts of those sovereign powers of the people of the United 
States which the people of the state are permitted to exer- 
cise under the federal Constitution, and other provisions that 
constitute limitations on the exercise of those powers by such 
agencies. 

The existence of the constitutions of our system involves some 
important legal consequences. The Constitution of the United 
States is a legal device by which the ultimately sovereign people 
postulated by it have limited themselves by law in respect of the 
methods of exercising their sovereign powers. The distribution 
of those powers between the federal government and the sev- 
eral states effected by it implies that the former alone must 
exercise those portions of the people’s sovereignty conferred 
upon it, and the latter those portions thereof not conferred upon 
the former except insofar as some of it may have been retained 
by the people themselves. The distribution of governmental 
powers among the various departments of government effected 
by our constitutions confines the exercise of those powers to 
the department upon which they have been expressly or im- 
pliedly conferred. The legal assumption that sovereignty is 
ultimately vested in the people affords no legal basis for the 
direct exercise by the people of any sovereign power whose di- 
rect exercise by them has not been expressly or impliedly re- 
seived. Thus the people possess the power of legislating directly 
only if their constitution so provides, and their exercise of such 
power when provided for is subject to the constitutional limita- 
tions on acts of the representative legislative body iin1p,c; <; the 
applicable constitutional provisions provide otherwise.^ It is 
also the generally accepted rule that a constitution can be amend- 
ed only by a method expressly or impliedly permitted by that 
constitution.® The federal Constitution is thus a legal device by 

■* Opinions of the Justices, ICO Mass. SEllingham v. Dye, 178 Ind. 336, 99 
686, 86 N.E. 488, 23 L.E.A. 113; Peo- N.B. 1, Ann.Cas.l916C, 200; McBee v. 
pie ex rel. v. Barnett, 344 111. 62, 176 Brady, 16 Idaho 761, 100 P. 97 ; Koeh- 
N.E. 108, 76 A.L.E. 1044. ler v. Hill, 60 Iowa 543, 14 N.W. 738, 

15 N.W. 609, 



§§ 5-« 


FUNCTIONS OP CONSTITUTIONS 


9 


which the people of the United States have limited the exercise 
of their sovereignty in the manner provided therein, and the 
state constitutions are legal devices by which the people of the 
several states have limited their exercise of so much of the sov- 
ereignty of the people of the United States as the federal Con- 
stitution permits them to exercise through their respective 
states.® 

The limitations imposed on the exercise of the people’s ulti- 
mate sovereignty under our existing constitutional system can 
be modified, or even completely removed, by legal methods per- 
mitted or provided for by the various constitutions that compose 
it. This can be accomplished through exercising the power of 
amendment which is generally expressly provided for, but which 
courts have found to exist even where the constitution contained 
no express provision therefor.’ The view that the methods of 
amendment provided for by a constitution are exclusive restricts 
the metliods through which the existing limitations can be 
altered or removed,® but does not prevent their alteration or 
removal. The only assumption on which the exercise of the 
amending power would be inadequate to accomplish those re- 
sults would be the existence of express or implied limits on the 
subject matter of amendments. It has been several times con- 
tended that the power of amending the federal Constitution was 
thus limited, but the Supreme Court has thus far rejected every 
such claim,® although at least one state court has subjected the 
power of amending the state constitution to an implied limit 
in this respect.’® The former position is clearly the more rea- 
sonable, since the latter implies that the ultimately sovereign 
people have inferentially deprived themselves of that portion of 
their sovereign power, once possessed by them, of determining the 
content of their own fundamental law. There has been found 
no case in which the power to amend has been employed to di- 


« DODGE V. WOOLSEY, 18 How. 
831, 15 L.Ed. 401, Black’s Oas. Con- 

stitutional Law, 2d 4. 

See Wood’s Appeal, 75 Pa. 59; 
State V. American Sugar Bet Co., 137 
La. 407, 68 So. 742. 

8 See cases cited in footnote 5, su- 

8Khode Island v. Palmer, 253 U.S. 
350, 40 S.Ct 486, 588, 64 L.Ed. 946; 


Leser v. Garnett, 258 U.S. 130, 42 S. 
Ct. 217, 66 L.Ed. 505. See D. O. Mc- 
Govney, Is the Eighteenth Amendment 
Void Because of its Contents? 20 
Col.L.Eev. 499; W. L. Marbury, The 
Limitations Upon the Amending Pow- 
er. 83 Harv.L.Rev. 223. 

10 State ex rel. Halliburton t. 
Boach, 230 Mo. 408, 130 S.W. 689, 139 
Am.St.Rep. 639. 
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rectly or indirectly modify a constitutional provision expressly 
excepted from that power. The issues that such an attempt 
would raise could not be settled by any reasoning derived by 
logical processes from prevailing conceptions of sovereignty, 
and those based on considerations of convenience and expediency 
point to the solution that such attempts to limit the power of 
amendment should be held futile. The necessities of orderly gov- 
ernment do not require that one generation should be permitted 
to permanently fetter all future generations. 

There are found in all of our constitutions provisions that 
constitute grants of power to designated governmental organs. 
This is as true of the constitutions of the several states as it is 
of that of the United States. The latter created a new politically 
organized society composed of the people of the United States, 
and established a system of government for it. The federal 
government and the separate states and their peoples constitute 
its governmental organs, and the latter exercise a part of the 
sovereignty of the people of the United States as well as does 
the former.^^ The federal government may exercise only such 
part of that sovereignty as has been expressly or impliedly con- 
ferred upon its several departments by the provisions that es- 
tablish them and define tlieir powers. The states and their 
peoples owe their legal existence as elements in the governmental 
structure of the United States solely to the federal Constitution, 
and it alone is the legal source of their power to exercise a part 
of the sovereignty of the people of the United States. The ex- 
tent of such power which they are permitted to exercise is de- 
fined by the principle that it includes such part thereof as has 
not been delegated to the federal government, prohibited to the 
states, or reserved to the people. The form in which the prin- 
ciple is stated does not affect its character as in effect a grant 
of power made to them by the federal Constitution, although 
usually described as a reservation of power to them. That Con- 
stitution has left it to the people of each state to determine the 
governmental system under which such state and its people shall 
exercise that part of the sovereignty of the people of the United 
States which the federal Constitution has conferred upon it and 
them, subject only to such limitations on their form of govern- 
ment as that Constitution itself has prescribed. The people of 
each state have exercised that power by adopting a state con- 

ULANB GOUNTX v. OEBGON, 7 

Wall. 71, 19 L.Bd. 401, Black’s Cas. 

Constitutional Law, 6;: . r 
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stitution which invariably contains provisions establishing state 
governmental organs that are to exercise the part of the sover- 
eignty of the people of the United States which the federal Con- 
stitution permits that people to exercise. Those provisions are 
as much grants of power as are the corresponding provisions of 
the federal Constitution. The courts in construing the scope of 
the powers conferred upon those state governmental organs do 
so on the assumption that the people of each state intended to 
confer upon them the full extent of such powers possessed by 
that people under the distribution of the sovereignty of the 
people of the United States effected by the federal Constitution.^ 
The courts in construing the scope of the grants of power to the 
several organs of the federal government by the federal Con- 
stitution do so on the assumption that the people of the United 
States intended to confer upon them only such powers as can 
be derived from the terms of the express grants of power made 
to them in that Constitution. It is this difference in the ap- 
proach to the judicial construction of the grants of power made 
by the state and federal constitutions that is indicated by the 
statements that the former are limitations upon, while the latter 
is a grant of, power. An important result of this difference has 
been that the emphasis in decisions involving the constitutional- 
ity of state action has been on the limitations thereon, while in 
those involving the validity of federal governmental action it has 
as often been on the existence of the power to do the questioned 
act as on the limitations specifically aimed at the exercise of ad- 
mitted powers. 

There are also found in all of our constitutions provisions im- 
posing limitations upon the exercise of the powers conferred by 
other provisions thereof. These are sometimes implied, but more 
often expressed. The federal Constitution contains limitations 
upon both the federal government and the states and their gov- 
ernmental organs. The limitations found in the constitution of 
each state restrict action by its own governmental organs only. A 
considerable part of our constitutional law consists of judicial 
decisions construing the scope of such limitations. The fact that 
many of these limitations were intended to protect certain in- 
dividual interests from undue interference by governmental ac- 
tion has at times led even courts to view those interests as a 

People V. Flagg, 46 N.X. 401; EEAI. y. STATE BOAED OF 
Chicago, B. & Q. R. Co. v. County of EQUALIZATION, 56 Mont 413, 185 
Otoe, 16 Wall. 667, 21 L.Bd. 375; P. 708, 186 P. 6OT, Black’s Cas. Oon- 
STATE EX EEL. ATTORNEY GEN- stltutional Law, 2d 6. 
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system of natural rights existing independently of the legal sys- 
tem that protects them. Constitutional law is not concerned 
with their existence as such system of natural rights but only 
with the extent to which they have obtained legal recognition 
and protection in the several constitutions of our system. The 
theory has, however, been a significant factor in the judicial 
construction of some of the most important limitations found 
in our constitutions. 

The proper formulation of the principles of the constitutional 
law under which the people of the United States are governed 
requires recognition of the fact that the whole body of none of 
Our constitutions is either a grant of powers or a limitation on 
powers, but that all of them contain some provisions that are 
grants of.power and other provisions imposing limitations on the 
exercise of such powers. The difference in the interpretative 
technique employed in defining the scope of the grants of power 
made by the federal Constitution and the constitutions of the 
several states should not obscure the fundamental features com- 
mon to both 


ENFORCEMENT OF CONSTITUTIONS AS LAW 

9. The power and duty of enforcing our constitutions as part of 
the law of the land has been conferred by them upon the judi- 
cial departments of the United States and the several states. 

The provisions of our constitutions that confer powers upon 
and prescribe the manner of, and the limitation upon, their ex- 
ercise by the various governmental departments constitute law 
that is binding upon those departments.^* The duty of insuring 
•that those departments shall observe the constitutional provi- 
sions applicable to them rests almost wholly upon the judicial 
department. The several constitutions might have adopted a 
different system for securing government according to their pro- 
visions, and, had they done so, constitutional government would 
not thereby have been rendered impossible. A statute declared 
unconstitutional by a court would be constitutional if re-enact- 
ed by a popular vote under a constitution so providing. The con- 
cept of “constitutionality” is a purely formal one denoting con- 
gruence with constitutional requirements, and such congruence 

13 MARBUEX V. MADISON, 1 
Craneh 137, 2 L.Ea. 60, Black’s Gas. 

Constitutional Law, 2d 9. 
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is not dependent upon having its existence ultimately determined 
in any particular manner or by courts only. A system in which 
the final determination of constitutional issues was entrusted, in 
whole or in part, to other governmental agencies than the courts 
would differ widely from our own, but would not on that accoimt 
cease to be a constitutional government. It is impossible under 
any system to avoid entrusting the ultimate decision of constitu- 
tional issues to a governmental agency whose members must per- 
force decide on the basis of their own judgment as to the mean- 
ing of the relevant constitutional provisions, and that is true 
whether the decision of all such issues is entrusted to a single 
agency or the decision of different classes of such issues is dis- 
tributed among more than one agency. The system of judicial 
review itself necessarily involves the result that the constitu- 
tional limitations on the judicial department be defined by a proc- 
ess of judicial self-limitation.^^ This alone furnishes no reason 
for claiming that the system is arbitrary, or that the constitu- 
tional provisions themselves constitute an unimportant factor in 
the process. It does, however, imply that no system constitutes 
a mechanical device for insin-ing government in accordance with 
constitutional provisions. 


ENFORCEMENT OP CONSTITUTIONS IN OUR FEDERAL 

SYSTEM 

10. Every federal and every state court has the power and duty to 

decide an issue of either federal or state constitutional law 
necessary to the disposition of a case properly before it. 

11. State courts are bound by the decisions of federal courts on 

points of federal constitutional law. 

12. The decisions of a state court interpreting that state’s consti- 

tution are binding on the federal courts. 

The legal basis for the judicial review of the constitutionality 
of the acts of other governmental departments is that our con- 
stitutions, as interpreted by the courts, have conferred that pow- 
er upon them as an incident to the grant to them of the judicial 
power of the United States or the states. Their exercise of this 
power has at times been charged to constitute an act of usur- 
pation, but the better opinion sustains the contrary view. It is 

14 See remarks of Mr. Justice Stone S.Ct 312, 80 L.Ed. 477, 102 AX.R. 
in his dissenting opinion in UNITED 914, Black’s Cas. Constitutional Law, 
STATES T. BUTLER, 297 U.S. 1, 56 2d 17. 


now so firmly established that only constitutional amendments 
could remove it from our system of constitutional law. The 
constitutions of some of the states expressly recognize the power 
of the courts to determine the constitutionality of legislation. 
The federal Constitution has conferred a part of the judicial pow- 
er of the people of the United States upon the courts whose es- 
tablishment is provided for by it, while the remainder thereof 
is left by it to be conferred upon such state courts as may be pro- 
vided for by the various state constitutions. The power of the 
courts of each of those systems to decide cases within the scope 
of their respective jurisdictions extends to the decision of every 
legal issue necessary to the disposition of any case properly be- 
fore any court of such systems. A federal court may, and, when 
the case cannot be otherwise disposed of, must determine issues 
of both federal and state constitutional law involved in cases 
properly before it.^® The extent of a state court’s power and du- 
ty in such a case is the same.^® The specific provision of the fed- 
eral Constitution that makes it binding upon state judges despite 
anything to the contrary in state constitutions or laws recog- 
nizes that the judicial power of the states includes that of pass- 
ing on federal constitutional issues whenever such arise in cas- 
es within the jurisdiction of state courts as defined by the respec- 
tive state constitutions.” Federal courts frequently decide is- 
sues of state constitutional law, and state courts decide ques- 
tions of federal constitutional law involving both state action and 
action by the federal government.^® 

The fact that federal courts may and must decide state con- 
stitutional issues if necessary to the decision of cases before them 
does not mean that the ultimate determination of the meaning 
of state constitutions rests with them. Their decisions on such 
matters are often final as far as the specific cases are concerned 
in which they are made, since there has never existed any meth- 
od for the review of decisions of federal courts on such matters 
by state courts. The principles that define the inter-relations 
among the various courts of the system of federal courts would 
require a federal court to accept the decision on such question 

IB See discussion In MARTIN T. 11 S.Ct 826, 86 L.Ed. 419 ; State ex 
HUNTER’S LESSEE, 1 Wheat. 304, 4 rel. Wynne y. Lee, Judge, 106 La. 400, 

L.Ed. 9T, Black’s Gas. Constitiitional 31 So, 14. 

Law, 2d 3. See also Williams v. May- 
or and City Council of Baltimore, 289 IJ.S,C.A,Const., Art. VL 
TJ.S. 36, 53 S.Ct. 431, 77 L.Ed. 1015. 

18 See cases cited in footnotes 15 

M See Lent v. Tillson, 140 U.S. 316, and 16, supra. 
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of another federail court by whose decisions the former was 
bound. The decision of no federal court on such an issue would 
bind the courts of the state whose constitution was being con- 
strued, nor the courts of any other state. The federal Consti- 
tution has established a federal system under which each state 
is permitted, subject to certain limitations contained in that Con- 
stitution, to adopt such constitution as its people may determine. 
It is more consistent with the fundamental political ideas under- 
lying that system to permit the final determination of what state 
governmental acts conform to state constitutional requirements to 
be made by a state agency than by a federal authority. The fed- 
eral courts accordingly regard themselves as bound by the con- 
struction of a state constitution adopted by the court which un- 
der that state’s constitution is finally empowered to pass there- 
on, at least so far as that constitution confers that power on any 
of its courts.^* The theory on which this position is based would 
require the same effect to be given to the decisions of any court 
of that state so far as its constitution embodies the theory of ju- 
dicial supremacy, but in practice this is not always done. It 
would also require federal courts to accept the decision on such 
a question of any state agency upon which the state constitu- 
tion had conferred that power, whether or not that agency we:?e 
a part of the state’s judicial system, and it is practically certain 
that they will do so if such an occasion should ever arise. 

The power and duty of state courts to decide issues of fed- 
eral constitutional law does not imply that the ultimate determi- 
nation of such issues lies with them. The duty of the judges of 
state courts to treat the federal Constitution and the laws en- 
acted in pursuance thereof as the supreme law of the land de- 
spite anything to the contrary in the constitution or laws of their 
state would justify and require the judges of inferior state courts 
to ignore the decisions of the state’s superior courts on such is- 
sues, since no state constitution or statute would be valid that 
required the lower court to foUow an erroneous construction of 
the federal Constitution by the state’s superior courts. The prac- 
tice, however, is otherwise. The same considerations that re- 
quire federal courts to follow those interpretations of a state 
constitution that that constitution makes authoritative and final, 
demand that state courts follow those interpretations of the fed- 
eral Constitution to which it gives those qualities. The decisions 
of the United States Supreme Court on the meaning of the fed- 

Terrace v. Thompson, 263 U.S. 

197, 44 S.Ct 15, 68 I/.Ed. 255. 
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eral Constitution are binding upon all state courts. The deci- 
sions of the lower federal courts on such issues should have the 
same effect, and in general are accorded it by state courts. The 
determinations of other federal agencies on matters within their 
power of ultimate decision under the federal Constitution are 
equally binding upon state courts and other state agencies. Thus 
the decision of the federal government’s executive department on 
the de jure character and recognition of a foreign government 
binds the state court in a case whose disposition depends on that 
factor.®* 

The legal situation in this matter may be summarized as fol- 
lows: 

1. Every federal and every state court has the power and 
duty of deciding federal or state constitutional issues necessary 
to the disposition of any case properly before it. 

2. A federal court can and must in such case reach its own 
independent conclusion on an issue of state constitutional law 
if it has not theretofore been determined by the courts, or oth- 
er state organ, to which that state’s constitution gives the final 
decision thereon. A federal court is bound by the action of such 
^tate court, or other state agency, on such point. 

3. A state court can and must do the same in respect of is- 
sues of federal constitutional law, but is bound by the decision 
thereon of a federal court, or other federal agency to which the 
federal Constitution has given ultimate power of decision there- 
on. 


CONSTRUCTION AND INTERPRETATION OF CONSTITUTIONS 

13. The judicial process of enforcing a constitution is in form one 

of interpreting a written instrument. 

14. Principles developed to aid in interpreting other written instru- 

ments are relevant, but their force is affected by the consider- 
ation that it is a constitution that is being interpreted. 

15. There is a presumption in favor of the constitutionality of a 

legislative act, and it will be held unconstitutional only if its 
invalidity is clear. 

so Russian Socialist Federated Sov- 
let Republic v. Cibrario, 235 N.Y. 255, 

139 N.E. 259. 
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16. The constitution must be so construed as to give effect to the 

intention of those who adopted it, but the language used by 
them is the most important factor in determining that inten- 
tion. 

17. Extraneous aids, such as convention debates, contemporaneous 

construction, and practical construction, may be resorted to 
to resolve, but not to create, ambiguities. 

18. The principles of interpretation are employed by courts as 

guides in ascertaining the meaning of constitutional provi- 
sions, but are not treated by them as rigid and inflexible 
rules. 

The courts exercise their power of reviewing the constitution- 
ality of the acts of the other departments most frequently in 
passing on the validity of legislation. This is principally because 
our constitutions confer few powers upon the executive depart- 
ment capable of exercise by it without legislative action, and 
because most of its independent powers are either incapable of 
practical judicial enforcement or of such character that an in- 
tention to have their exercise immune from judicial review is 
fairly inferable from the constitutions themselves. It would be 
wholly impracticable for courts to attempt to enforce the con- 
stitutional provision that the President shall receive ambassa- 
dors and other public ministers, and it is equally clear that it 
was never intended that courts should substitute their judgment 
for the President’s in his exercise of his power to adjourn both 
houses of Congress, in case of disagreement between them as 
to the time of adjournment, until such time as he shall think 
proper. The refusal of courts to decide political questions, and 
in some jurisdictions to control the action of the psincipal ex- 
ecutive officers by mandamus or injunction, create spheres of 
executive immunity from judicial control, although even here 
the theory of judicial supremacy is maintained since the courts 
define the scope of these self-imposed restrictions on their pow- 
er. Executive officers are frequently parties to cases in which 
constitutional issues are decided, but the decisions generally con- 
cern the validity of the statutes under which they purport to act. 
The bulk of our constitutional law consists of decisions defining 
the area of valid legislative action. 

The judicial process of enforcing our constitutions is, due to 
the fact that aU of them are written constitutions, in form that 
of construing the meaning of a written instrument. The general 
principles employed in interpreting other written instruments 
are relevant, but their application is tempered by certain more 

Rottschaefer Const.Law— 2 
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fundamental considerations. There is a presumption in favor 
of the constitutionality of an act of the legislature.®^ This is 
based in some instances on the respect due to acts of a coordi- 
nate branch of the government. A federal court deciding on the 
constitutionality of an Act of Congress, and a state court decid- 
ing on the validity of an act of a state legislature under the state 
constitution, are passing on acts of coordinate branches of their 
respective governments. The scope of the presumption is broad- 
er than this principle requires. It is applied by a federal court 
in determining whether a state statute violates one of the ex- 
press limitations on state action contained in the federal Consti- 
tution,®® and has been invoked by state courts in passing on sim- 
ilar issues.®* There are even stronger reasons for giving effect 
to the presumption when a federal court passes on the validity 
of a state statute under a state constitution, or a state court pass- 
es on the validity of a federal statute. The presumption is sel- 
dom explicitly relied on when the issue is whether a state stat- 
ute lies within the powers reserved to the states under the fed- 
eral Constitution. The presumption is the basis for the rule 
that a court will invalidate a legislative act only if its repugnance 
to constitutional requirements is clear. 

The judicial duty in passing on the constitutionality of leg- 
islation is to determine its conformity to constitutional require- 
ments. The purpose is to ascertain the intention of the people 
from whom the constitution emanated. The most important sin- 
gle factor in determining that intention is the language in which 
it is expressed.®^ The words employed are to be tahen in their 
natural sense, except that legal or technical terms are to be giv- 
en their technical meaning.®® The imperfections of language as 
a vehicle for conveying meanings result in ambiguities that must 
be resolved by resort to extraneous aids for discovering the in- 
tent of the framers. Among the more important of these are a 
consideration of the history of the times when the provision was 
adopted and of the purposes aimed at m its adoption.®® Tiie 
debates of constitutional conventions, contemporaneous construc- 


81 United States v. Fox, 95 U.S. 670, 
24 L.Ed. 638; Green v. Frazier, 263 
U.S. 233, 40 S.Ct 499, 64 L.Ed. 878. 

^2 Mugler T. Kansas, 128 U.S. .623, 
8 S.Ct 273, 31 hMa, 205. 

22 Heed v. Bjornson, 191 Minn. 254, 
253 N.W. 102. 


84 Ogden V. Saunders, 12 Wheat 
213, 6 L.Ed. 606. 

86 Smith V. Alabama, 124 U.S. 465, 
8 S.Ct 564, 31 L.Ed. 508; United 
States V. Wong Kim Ark, 169 U.S. 
649, 18 S.Ot 456, 42 LEd. 890. 

8«Pngg V, Pennsylvania, 16 Pet 
539, 10 L.Ed. 1060 ; Maxwell v. Dow, 
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tion, and practical construction by the legislative and executive 
departments, especially if long continued, may be resorted to to 
resolve, but not to create, ambiguities.®’ If a provision that has 
received a settled judicial construction is adopted from another 
constitution, there is a presumption that the construction there- 
of was also adopted, but there is no binding rule requiring this.®® 
Consideration of the consequences flowing from alternative con- 
structions of doubtful provisions constitutes an important inter- 
pretative device. The tendency to treat provisions as prospec- 
tive rather than retroactive, and to treat those governing the 
formalities of the legislative and amending processes as direc- 
tory rather than mandatory, or, if deemed mandatory, as satis- 
fied by substantial compliance therewith, show the influence of 
this principle. A statute may not be held invalid merely because 
it conflicts with the spirit of the constitution, but the general 
purposes and objectives aimed at by the establishment of a con- 
stitution or the adoption of a provision may be considered. The 
purposes of many of the broadly phrased constitutional limita- 
tions were the promotion of policies that do not lend themselves 
to definite and specific formulation. The courts have had to de- 
fine those policies and have often drawn on natural law and nat- 
ural rights theories in doing so. The interpretative value of 
these general philosophical ideas is not as great as it formerly 
was. The interpretation of constitutions tends to respond to 
changing conceptions of political and social values. The extent 
to which these extraneous aids affect the judicial construction of 
constitutions cannot be formulated in precise rules, but their in- 
fluence cannot be ignored in describing the essentials of the proc- 
ess. No rules or principles have yet been formulated that have 
reduced the process to a purely mechanical one. A rule may be 
employed in one instance and rejected in another. The principles 
of interpretation guide courts, but do not dictate solutions. 
There remains in many instances a field within which the judi- 
cial discretion has not yet rigidly bound itself by formal rules.*® 

176 TJ.S. 681, 20 S.Ct 448, 494, 44 McIntyre v. State. 170 Ini 163, 83 
L.Ei 697. N.E. 1005. 

81 People T. Stevenson, 281 111. 17, S9The opinions In the following 
117 N.B. 747; Fairbank v. United cases contain discussions indicative 
States, 181 U.S. 283, 21 S.Ct 648, 45 of the varying approaches to this 
Ii.Ed. 862. type of problem: SHAEPLESS v. 

MAYOE OP CITY OF PHILADEL- 

28Ludlow-Saylor Wire Co. v.WoH- PHIA, 21 Pa. 147, 59 Am.Dec. 769, 
brinek, 275 Mo. 339, Y05 S.W. 196 ; Black’s Cas. Constitutional Law, 2d 
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BURDENING AND REGULATING JUDICIAL REVIEW 

19. The right to judicial review may not be so burdened as to erect 

an unfair barrier against an honest litigant’s attempt to ob- 
tain a judicial determination of his constitutional rights. 

20. The state may within limits regulate the exercise of judicial 

review by its courts. 

Judicial review, particularly of legislation, has been subjected 
to frequent criticisms, and efforts have been made to limit it. 
Legislatures have frequently sought to deter those affected by 
a statute from testing its validity through the imposition of se- 
vere penalties that would be incurred if the legislation should 
be sustained. Their imposition in connection with rate statutes 
or orders has been held to so unreasonably burden the right to 
have the validity of rates judicially determined as to deprive 
those required to observe those rates of due process of law re- 
gardless of the validity of the rates,*® but this principle does not 
give persons under all circumstances the privilege of disobey- 
ing a statute at least once in order that its validity may be ju- 
dicially tested.*^ States have also attempted to control the exer- 
cise of judicial review by constitutional provisions requiring more 
than a majority of the court to agree on the invalidity of a stat- 
ute in order to invalidate it. No provision of the federal Con- 
stitution prevents a state from adopting that system for deter- 
mining the validity of state statutes under the state constitu- 
tion,®* and a state court has made a like holding where the is- 
sue was the validity of a state statute under the federal Consti- 
tution.®® The provision of the Constitution making it the su- 
preme law of the land binding upon state judges renders invalid 


13; UNITE® STATES v. BUTLER, 
29T U.S, 1, 56 S.Ct. 312, 80 L.Ed. 
t77, 102 A.L.E. 914, Black’s Gas. 
Constitutional Law, 2d 17 ; WEST 
COAST HOTEL CO. v. PAKKISH, 
300 U.S. 379, 57 S.Ct. 578, 81 L.Ed. 
703, 108 A.L.R. 1330, Black^s Gas. 
Constitutional Law, 2d 18; BORG- 
NIS V. FALK CO., 147 Wis. 327, 133 
N.W. 209, L.R.A.,N.S., 489, Black's 
Cas. Constitutional Law, 2d 21, 

30 Ex parte Toung, 209 U.S. 123, 
28 S.Ot. 441, 52 L.Ed. 714, 13 L.R.A., 
N.S,, 932, 14 Ann.Cas. 764; OKLA- 


HOMA OPERATING CO. T. LOVE, 
252 U.S. 831, 40 S.Ct 338, 64 L.Ed. 
596, Black's Cas. Constitutional Law, 
2d 23. 

31 Life & Cas. Ins. Co. t. McCray, 
291 U.S. 566, 54 S.Ct 482, 78 L.Ed. 
987. 

32 Ohio ex rel. Bryant t* Akron 
Metropolitan Park Dist., 281 U.S. 74, 
50 S.Ct 228, 74 L.Ed. 710, 66 A.L.R. 
1460. 

33 De Witt T. State ex rel. Crabbe, 
108 Ohio St 513, 141 N.E. 551, 
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a state constitutional provision making a state statute held to 
violate the federal Constitution effective upon reenactment there- 
after by popular vote.®^ It has been held that a state constitu- 
tionail provision withdrawing from all state courts except its 
supreme court the power to pass on state constitutional questions 
violated the due process clause of the 14th Amendment to the 
federeil Constitution, and that, therefore, a state constitutional 
provision accomplishing that result through permitting the popu- 
lar recall of judicial decisions on such matters was equally vio- 
lative thereof.®® 

34 People V. Western Union TeL 36 People v. Max, 70 Cola 100, 198 
Co., 70 Colo. 90. 198 P. 146, 15 AJUB. P. ISd 
326. 
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THEORY OP JUDICIAL REVIEW 

21. Courts pass on the constitutionality of statutes only as part 
of the determination of the law to be applied in deciding 
cases properly before them. 

Courts enforce constitutions only as a necessary concomitant 
of their power to hear and dispose of a case or controversy be- 
fore them, to the determination of which must be brought the 
test and measure of the law.^ It is essential to the existence of 
a case that the party invoking judicial aid establish that one or 
more of his legally protected interests has sustained, or is in 
immediate danger of sustaining, direct legal injury through the 
conduct of those against whom he seeks relief. It is now possible 
in many jurisdictions to test the constitutionality of laws in 
declaratory judgment proceedings. It is, however, necessary 
even in such proceedings that the party invoking judicial aid do 
so on behalf of constitutionally protected interests.* Courts 
lack jurisdiction to pass on the adverse legal claims of parties, 
whether based on statute or constitution, tmless the party seek- 
ing relief can show such requisite interest. The right to invoke 
judicial aid to enforce or protect a constitutional right thus de- 
pends in the first instance on proof that the constitution has 
conferred such right on the person seeking to enforce or protect 
it through judicial action. 

1 Adkins v. Children’s Hospital of sSee for discussion of dedaratory 
District of Columbia, 261 U.S. 525, 43 judgment proceedings Chapter 3, Sec- 
S.Gt 394, 67 L.Ed. 785, 24 A.D.R, tion 5a 
123a 


§§ 22 h- 2 e INTEEJBST REQUISITE TO CASE 23 

INTEREST REQUISITE TO EXISTENCE OF A CASE 

22. There is a case when there exists a bona fide dispute between 

parties asserting adverse legal claims in such form as to ren- 
der them capable of judicial determination by such regular 
proceedings as are established by law for the protection or 
enforcement of rights, or the prevention, redress or punish- 
ment of wrongs. 

23. The interest which a citizen shares in common with all other 

citizens to be governed in accordance with the constitution 
will not support a suit by him to test the constitutionality of 
governmental acts. 

24. The interest of one of the states in preventing federal en- 

croachment on its reserved powers is insufiScient to support 
a suit by it to test the validity of federal acts. 

25. A state may sue to protect its property and quasi-sovereign in- 

terests against injury from invalid federal action. 

26. A person may sue to protect his interests of person and prop- 

erty against direct injury thereto through unconstitutional 
acts of government. 

An interest may be protected by a constitutional provision 
specifically intended to protect it. The immunity against com- 
pulsory self-incrimination is dearly such. There are other in- 
terests that derive an indirect protection from constitutional 
provisions primarily intended to protect other interests. Thus 
the immunity of the instrumentalities of the federal government 
from state taxation is the basis of the taxpayer’s constitutional- 
ly protected interest to be immune from state taxes violating 
that provision. A state tax contravening that principle involves 
a legal injury to such taxpayer only because that principle con- 
fers on him a constitutionally protected interest. The interest 
which a person possesses in common with every other citizen 
to have government administered in accordance with the con- 
stitution will not support a proceeding by him to insure that re- 
sult® Every taxpayer has a clear factual interest in preventing 
a waste of public funds, but his legal right to enjoin, or otherwise 
judicially test public expenditures authorized trader an uncon- 
stitutional statute or as an inddent to an unconstitutional pro- 
cedure has received but limited recognition. He may do so in 

SFAIBOHILD V. HUGHES, 258 Black’s Gas. Constitutional Law, 2d 
U.S. 126, 42 S.Ct 274, 66 L.Bd. 499, 27. 
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the case of municipal expenditures,* and in some states as to 
state expenditures.® A federal taxpayer’s interest in the ex- 
penditure of federal funds has, however, been held too minute, 
uncertain emd remote to entitle it to judicial protection.® The 
theory on which the existence of the requisite interest is denied 
in these cases would prevent the taxpayer from questioning the 
validity of the expenditures even in a suit to recover such por- 
tion of general taxes paid by him as had been expended for un- 
constitutional purposes, or by way of defense to a suit by the 
public to collect such portion of such taxes. So far as the denial 
of the taxpayer’s right to raise the issue is based on the result- 
ing interference with the administration of government, the 
principle would require its denial even where the proceeds of a 
specific tax were appropriated to an unconstitutional use. A fed- 
eral taxpayer has, however, been permitted to question the con- 
stitutionality of the use of federal funds derived from a tax im- 
posed upon him, whose proceeds were specifically appropriated 
to that use, where that use was the principal factor in establish- 
ing that the purpose of the levy was not revenue but the regula- 
tion of activities beyond the power of the federal government 
to regulate.’ The levy was held invalid on that ground, but the 
decision leaves unimpaired the prior rule that denies a federal 
taxpayer as such the right to question the validity of appropria- 
tions of federal funds raised or to be reused by valid exercises 
of the federal taxing power. 

The federal Constitution recognizes the legal existence of the 
separate states and reserves to them a limited field of sovereign 
powers. A state’s interest in preventing federal encroachment 
on its reserved powers will not alone entitle it to a judicial de- 
termination of the constitutionality of federal action alleged to 
invade it.® It has no standing as parens patriae of its citizens 
as federal taxpayers,® but may appear in that capacity on be- 


4Crampton v. Zabriskie, 101 U.S. 1, 56 S.Ct 312, 80 X.Ed. 477, 102 A. 
COl, 25 L.Ed. lOTO. L.E. 914. 


B Burke V. Snively, 208 111. 328, 70 
N.B. 327; Ellingham v. Dye, 178 Ind. 
330, 90 N.E. 1, Ann.Cas.l915C, 200. 
See Asplund v. Hannett, 31 N.M. 641, 
249 F, 1074, 58 A.L.R. 573, contra. 

6 Massachnsetts t. Mellon, 262 U. 
S. 447, 43 S.Ct. 597, 67 L.Ed. 1078. 

? United States v. Butler, 297 U.S. 


8 MASSACHUSETTS v. MELLON, 
262 U.S. 447, 43 S.Ct. 597, 67 L.Ed. 
1078, Black's Gas. Constitutional 
Law, 2d 26; Florida v. Mellon, 27B 
U.S. 12, 47 S.Ct 265, 71 L.Ed. 511; 
Georgia y, Stanton, 6 Wall. 50, 18 L. 
Ed. 721. 

8 MASSACHUSETTS T. MELLON, 
262 U.S. 447, 43 S.Ct 597, 67 L.Ed. 
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half of the non-assenting shareholders and creditors of corpora- 
tions organized under its laws in opposing such corporations’ 
unlawful acts authorized by an Act of Congress.^ Its interest 
as the representative of a part of its citizens where the matter 
involved is one of grave public concern in which it has - an in- 
terest apart from that of the individuals affected by the act of 
another state justifies it in seeking a judicial determination of 
the constitutionality of such act.^^ Its quasi-sovereign right to 
regulate the taking of wild game within its borders will support 
an action by it to test the validity of federal action interfering 
therewith.^* Its interest in the maintenance of a system of 
quasi-public institutions existing under its statutes, and of the 
policy sought to be promoted thereby, give it standing in court 
to repel an assault thereon through alleged invalid federal ac- 
tion.^3 The exact limits of this doctrine are not yet clearly de- 
fined, but it is unlikely to be carried to the extent of giving the 
state standing to obtain a judicial determination of the constitu- 
tionality of every federal action interfering in any degree with 
every policy that a state may seek to promote through the ex- 
ercise of its reserved powers. A state has the same right to 
judicial protection of its proprietary interests against unconsti- 
tutional action that a private person has.“ The interests that 
permit a state to obtain a judicial determination of constitutional 
questions equally justify the United States in obtaining such de- 
cision, and its rights in that matter are limited in the same gen- 
eral manner as are those of a state.^ 


1078, Black’s Gas. Constitutional 
Xaw, 2d 26. 

10 Hopkins Federal Savings & 
Loan Ass’n V. Cleary, 298 U.S. 315, 
.56 S.Ct 235, 80 L.Ed. 251, 100 A.L.B. 
1403. 

11 Pennsylvania v. West Virginia, 
262 U.S. 553, 43 S.Ot. 658, 67 L.Ed. 
1117, 32 A.L,R. 300. ' 

■1^ Missouri v. Holland, 252 U.S.. 
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INTEREST REQUISITE TO RAISING CONSTITUTIONAL ISSUE 

27. The constitutionality of a statute will not be decided in a col- 

lusive suit. 

28. Courts will pass on the constitutionality of a statute only at 

the instance of a person who has suffered, or is about to suf- 
fer, injury through its enforcement against him. 

29. Courts will pass on constitutional issues only if necessary to 

the disposition of the case before them. 

30. A person may sometimes be estopped to question the constitu- 

tionality of the enforcement of an invalid law against him. 

The courts have also developed rules limiting their decision, 
of constitutional issues even in cases that are properly before 
them. They will not pass on such issues in a collusive suit, nor 
in a friendly proceeding in which it clearly appears that there is 
no bona fide and actual assertion of adverse legal claims.^ ITie 
constitutionality of legislation affecting corporations can be de- 
termined in suits by shareholders to enjoin corporate submission 
to unconstitutional demands, and to enjoin public oflScers from 
enforcing invalid statutes against corporations.^’ The requisites 
of a representative suit mirst, however, be present in such cases. 
The cases have usually involved statutes imposing burdens on 
the corporation and penalties for failure to discharge them, but 
the method has been employed where the statute imposed no 
obligation on the corporation but merely conferred upon others 
authority to enter into contractual arrangements with it.’® The 
breach of duty owed shareholders consisted in that case in the 
lack of lawful authority on the part of those with whom the cor- 
poration was attempting to deal, and the injury to shareholders 
was found in losses that might result from entering into a con- 
tract with those having no legal authority to make it. 

The principle that courts will pass on the constitutionality of 
a statute only if necessary to the disposition of the case before 
them has received a wide variety of application. Courts will not 


ifi Chicago & G. T. By. Co. v. Well- 
man, 143 U.S. 339, 12 S.Ot. 400, 36 Ii. 
Ed. 176. 

17 Pollock V. Farmers’ Loan & Trust 
Co., 157 U.S. 429, 15 S.CL 673, 39 L. 
Ed. 769; Black’s Cas. Constitutional 
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decide such issue if the case can be disposed of on any other 
ground.^ They will decide it only at the instance of a person 
who has suffered, or is about to suffer, injury through its ap- 
plication against him. The constitutionality of a statute will 
not be determined in a moot case since its decision would involve 
no legal consequences for the parties before the court.®® The 
existence of a sufficient public interest has led a court to ignore 
the general rule where the circumstances were such that an 
important constitutional issue might have remained permanently 
undecided unless decided by it in a case in which its determina- 
tion could have no effect upon the immediate controversy before 
it.®^ Federal courts require the person raising such issue to 
have something more than an official interest in its decision,®® 
but there is a conflict among the state decisions on that point.®® 
Those courts that decline to permit public officers to question 
the constitutioneility of statutes imposing duties upon them rec- 
ognize an exception when the rights of the state or the public are 
involved.®^ Public officers may raise such issues with respect to 
such statutes if action thereunder might subject their persons or 
property to liability.®® A litigant whose legal position would be 
the same whether or not a statute were enforced against him 
may not question its constitutionality.®® Thus a taxpayer whose 
combined state and federal tax would have been the same even 
if the state tax were invalid may not question the validity of 
the state tax statute.®’ The application of the statute in such 
circumstances involves no injury to the person seeking to ques- 


ts Martin T. People, 60 Colo. 575, 
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85 State ex rel. Wiles y. Williams, 
232 MO. 56, 183 S.W. 1; Com. y. 
Mathues, 210 Pa. 372, 59 A. 961; 
State ex rel. University v. Candland, 
36 Utah 406, 104 P. 285, 24 L.R.A., 
N.S., 1260, 140 Am.St.Kep. 834. 

86 Pugh y. Pugh, 25 S.D. 7, 124 N. 
W. 959, 32 L.R.A.,N.S., 954. 

87 In re Knowles’ Estate, 295 Pa. 
671, 145 A. 797, 63 A.L.B. 108& 
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tion its validity. This is also the ultimate basis of the general 
rule that a person will not be permitted to contest the constitu- 
tionality of a statute on the score that it invades another’s con- 
stitutional rights. Thus an employer may not question the valid- 
ity of a statute because it deprives his employees of property 
without due process of law or denies to them the equal protec- 
tion of the law.®* There are certain constitutional provisions 
that may be waived by the person for whose protection they 
were intended. A person who has waived their protection in a 
given instance may not thereafter raise the issue that his con- 
stitutional rights have been infringed in that instance, since 
whatever injury he may incur is due to his own act rather than 
to the enforcement of an unconstitutional measure against him.®® 
A waiver in a given instance will not preclude a person from in- 
voking the protection of such provisions in another instance. 

The person whose conduct is directly regulated by a legislative 
provision sought to be enforced against him may question its 
constitutionality. A person’s rights may, however, be affected 
by legislation so regulating the conduct of others as to compel 
them to act in a manner disadvantageous to such person. The 
constitutionality of such legislation may be contested by the 
person thus affected if it results in a direct injury to his legally 
protected interests. An employee has such an interest in the 
freedom of his employer to exercise his judgment in matters of 
employment without illegal interference or compulsion, and 
hence may question the constitutionality of a statute regulating 
employers whose enforcement would force the discharge of the 
employee engaged even under a contract terminable at will.*® 
Private schools have been held to have such interest in possible 
patrons so as to permit them to question the validity of a statute 
regulating the right of parents to control the education of their 
children.*^ The vendor in a contract for the sale of real prop- 
erty may contest the validity of an ordinance limiting the 
vendee’s use thereof where the vendee’s promise was conditioned 
on being permitted to use the property in a manner prohibited 

28 Erie E. Co. T. Williams, 233 ti. soTruax v. Raich, 239 TJ.S. 33, 36 
S. 685, 34 S.Ct. 761, 68 E.Ed. 1155, 51 S.Ct 7, 60 L.Ed. 131, L.S.A.1916D, 
L.R.A.,N.S., 1097; Jeffrey Mfg. Co. v. 545, Ann.Cas.l917B, 283. 

Blagg, 235 U.S. 671, 85 S.Ct. 167, 69 

L.Ed. 364. Pierce v. Society of the Sisters 

of the Holy Names of Jesus and 
Powers T. United States, 223 U. Mary, 268 U.S. 510, 45 S.Ct. 571, 60‘ 
a 303, 32 S,Ct. 281, 56 L.Ed. 448. L.Ed. 1070, 39 A.L.R. 468. 
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by the ordinance.®® In all these cases the legislation produced an 
unconstitutional invasion of the rights of the party raising the 
issue through pressure on those with whom he had or might 
have advantageous relations, but in the last two cases the prin- 
cipal arguments of the court were concerned with the constitu- 
tional rights of those to whom the legislative provision in issue 
directly applied. The unconstitutionality of a legislative provi- 
sion in respect of one person may thus become a factor in es- 
tablishing that its enforcement produces an invasion of the 
constitutional or legal rights of another who is permitted to urge 
its invalidity in respect of the foimer in establishing his own 
case. The directness of the injury is the principal factor de- 
termining whether a person has a constitutional or legal right 
to be protected against having his interests injuriously affected 
by legislation which exerts pressure on others in their relations 
with him. The requisite interest is absent where that injury is 
indirect and remote. It is impossible to draw an exact line be- 
tween a direct and an indirect injury for this purpose. It is clear 
that there is no universal constitutional or legal right to be im- 
mime from injurious effects resulting from unconstitutional pres- 
sures exerted against othei’s. A creditor woiild not be entitled 
to question the constitutionality of a tax imposed on his debtor 
merely because its exaction might impair the latter’s ability to 
pay the claim. 

The general rule that denies a person the right to question 
the constitutionality of an act in respect of its enforcement 
against others is inapplicable in some situations. The uncon- 
stitutionality of a part of a statute sometimes renders the re- 
mainder thereof legally inoperative. The persons affected by the 
remainder are permitted to question the constitutionality of the 
invalid part even though it does not apply to them, since that is 
an essential element in establishing that the remainder is legally 
inoperative as to them.®* The general rule applies only where 
the unconstitutionality of a provision in respect of others does 
not affect its application to those who are attempting to raise 
the issue. 

A person who would otherwise be entitled to raise a constitu- 
tional issue is sometimes denied that right because he is estopped 

Buchanan v. Warley, 245 U.S. *3 State ex rel. Taylor t. Hall, 129 
60, 38 S.Ct 16, 62 L.Ed. 149, L.R.A Neb. 669, 262 N.W. 835. 

19180, 210, Ann.Oas.l918A, 1201. 
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to do so.®^ The factor usually present in these cases is conduct 
inconsistent with the present assertion of that right,®® or con- 
duct of such character that it would be unjust to others to per- 
mit him to avoid liability on constitutional grounds.®® A person 
may not question the constitutionality of the very provision on 
which he bases the right claimed to be infringed thereby,®’ nor 
of a provision that is an integral part in its establishment or 
definition.®* The acceptance of a benefit imder one provision of 
an act does not ordinarily preclude a person from asserting the 
invalidity of another and severable provision thereof,®® but there 
are exceptions to this rule.^® The promoters of a public improve- 
ment have been denied the right to contest the validity of the 
rule apportioning its cost over the benefitted lands,^® and a per- 
son who has received the benefits of a statute may not there- 
after assert its invalidity to defeat the claims of those against 
whom it has been enforced in his own favor.®* A state is estop- 
ped to claim that its own statute deprives it of its property with- 
out due process of law,®® but it is permitted to assert that its own 
statute invades rights that its constitution confers upon it.®® 
Prior inconsistent conduct will not, however, preclude a person 
from asserting the invalidity of an act if under all the circum- 
stances its assertion involves no unfairness or injustice to those 
against whom it is raised.®® 


34 State ex rel. Buchanan County 
V. Imel, 242 Mo. 2D'3, 146 S.W. 783; 
People V. Bunker, 70 Cal. 212, 214, 11 
F. 703. 

33 Pierce Oil Corp. v. Phoenix Ee- 
fining Co., 259 U.S. 125, 42 S.Ct. 440, 
66 L.Ed. 855. 

36 Board of Com’rs of Eogers 
County V. Bristow Battery Co., B.C., 
28 P.2d 195. 

37 Hurley v. Commission of Fish- 
eries, 25T U.S. 223, 42 S.Ct. 83, 66 

L.Ed 206. 

38 Pierce Oil Corp. v. Phoenix Ee- 
fining Co., 259 U.S. 125, 42 S.Ct 440, 
66 L.Ed. 855; Grand Rapids & I. E. 
Co. V. Osborn, 193 U.S, 17, 24 S.Ct 
310, 48 L.Ed. 598. 

39 Mojave Elver Irr. Dist v« Su- 
perior Court of San Bernardino 


County, 202 Gal. 717, 262 P. 724; 
Id., Oal.App., 256 P. 469. 

40 Booth Fisheries Co. t. Indus- 
trial Commission of Wisconsin, 271 
U.S. 208, 46 S.Ct 491, 70 L.Ed. 908. 

41 Shepard v. Barron, 194 U.S. 553, 
24 S.Ct 737, 48 E.Ed. 1115. 

4S Daniels v. Tearney, 102 U.S. 415, 
26 L.Ed. 187. 

43 Sweeney v. State, 251 N.Y. 417, 
167 N.E. 519. 

44 In re Stanford’s Estate, 126 OaL 
112, 54 P. 259, 58 P. 462, 45 D.E.A. 
788 ; State ex rel. y. Doane, 98 
Kan. 435, 158 P. 38; Bush y; State 
ex rel., 187 Ind. 339, 119 N.E. 417. 

45 O’Brien y. Wheelock, 184 U.S. 
450, 22 S.Ct 354, 46 L.Ed. 636. 
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ACTIONS PREMATURELY BROUGHT 


31. A court will not pass on a constitutional issue in an action pre> 
maturely brought. 


The principle that courts protect constitutional rights only 
against actual or threatened invasion has led them to dismiss 
actions that are prematurely brought. A person is not required 
to await the consummation of a threatened injury before invok- 
ing judicial aid. He may invoke it if the injury is certainly im- 
pending.*® The mere enactment of an unconstitutional statute 
does not ordinarily constitute a sufficient threat of immediate 
injury to justify judicial interposition, but the existence of such 
statute may involve consequences of such character that courts 
will interfere even before a direct attempt at its enforcement 
occurs.*’ Thus an action to enjoin the enforcement of a zoning 
ordinance was entertained even prior to a specific threat of its 
enforcement against the complainant.*® The reason for such 
decisions is that the very existence of the statute imposes an 
immediate economic burden or disadvantage upon the complain- 
ant in respect of a legally protected interest. That a proposed 
statute or ordinance would, if enacted, be unconstitutional should 
not justify a court in interfering with the legislative process. 
This is the general rule which is supported also by the theory 
of the separation of powers.*® The rule is not always followed. 
Municipal legislative bodies have been enjoined from enacting 
ordinances.®® The submission of legislation and proposed con- 
stitutional amendments to popular approval has frequently been 
enjoined in taxpayers’ actions against public ofiicials charged 
with duties in those matters where there existed some constitu- 
tional defect of form or substance in the proposals to be voted 


46 Pennsylvania v. West Virginia, 
262 U.S. 553, 43 S.Ct 658, 67 L.Ed. 
1117, 32 A.L.R. 300. 

47 Pierce v. Society of the Sisters 
of the Holy Names of Jesus and 
Mary, 268 U.S. 510, 45 S.Ct 671, 69 
KEd. 1070, 39 A.L.R. 468. 

48 Euclid T. Ambler Realty Co., 272 
U.S. 365, 47 S.Ct 114, 71 Ii.Ed. 303, 
64 A.U.B. 1016. 

49 Spies Y. Byers, 287 HI. 627, 122 


N.E. 841 j State v. Osborn, 16 Ariz. 
247, 143 P. 117; Threadgill v. Cross, 
26 Okl. 403, 109 P. 658, 138 Am.St 
Rep. 964; State ex rel. Cianmer v. 
Thorson, 9 S.D. 149, 68 N.W. 202, 
33 L.R.A. 582; Frantz v. Autry, 18 
Okl. 561, 91 P. 193. 

50 Roberts t. Louisville, 92 Ky. 95, 
17 S.W. 216, 13 L.R.A. 844; contra, 
Aipers Y. City and County of San 
Francisco, O.C., 32 F. 503. 
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on.®^ These decisions are d ifficult to reconcile with sound theory, 
but the method has some practical advantages. 

LEGAL EFFECT OF AN UNCONSTITUTIONAL STATUTE 

32. A judicial decision invalidating a statute determines only that 

it cannot be constitutionally applied in the case in which the 
decision was rendered. 

33. A statute that is unconstitutional as applied to a case within 

its terms is void ab initio as applied to such case. 

34. A statute void as applied to some cases within its terms may 

be valid as applied to other cases within them, and a statute 
void when applied under one set of circumstances may be 
valid as applied under another set of circumstances. 

35. The courts have in some situations given effect to an uncon- 

stitutional statute to protect those who have acted in reli- 
ance thereon. 

36. An unconstitutional statute is sometimes given effect through 

the operation of certain collateral legal principles. 

It is no part of a court’s function to exercise a general veto 
over legislation, but it is its duty to protect persons properly be- 
fore it against the actual or threatened enforcement against 
them of the imconstitutional provisions of a statute. Its action 
in declaring any such provision unconstitutional amounts to lit- 
tle more than exercising “the negative power to disregard an 
unconstitutional enactment which otherwise would stand in the 
way of the enforcement of a legal right.”®* It is an adjudication 
that the legislative rule cannot be constitutionally applied in 
the case before the court, and its scope is limited by that con- 
sideration. The legislative rule may, and generally does, apply 
to more than a single case. The factor that makes its applica- 
tion invalid in one case may or may not be present in other 
cases within the rule. A decision that the rule is unconstitu- 
tional as applied to a given case within its terms would determine 
its unconstitutionality as applied to all cases in which was pres- 
ent the factor that made its application invalid in the given case, 

61 Ellingham v. Dye, 178 Iixd. 336, 68 MASSACHUSEJTTS v. MEL- 

99 N.B. 1, Ann.Cas.l915C, 209; Liv- LON, 262 U.S. 447, 43 S.Ct 697, 67 
ermore v. Waite, 102 Cal. 113, 36 P. L.Bd. 1078, Black’s Cas. Constitu- 
424, 26 L.E.A. 312 ; Holmberg v. tional Law, 2d 26. 

Jones, 7 Idaho 752, 65 P. 663. 
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but would not determine that it could not be validly applied to 
other cases within the rule in which that invalidating factor was 
absent. A state statute fixing public utility rates is held to 
violate the due process clause of the 14th Amendment to the 
Federal Constitution if it confiscates the property of the utility 
company. The existence of such confiscation depends on facts 
that vary from case to case. A decision that the enforcement 
of the rates in one case produced such confiscation would not 
prevent their enforcement in another case in which the signifi- 
cant facts failed to establish confiscation.®® A decision that a 
legislative provision violated an ex post facto clause in a case 
involving its retrospective application would leave it unaffected 
in its prospective operation although it would determine its 
invalidity for every case in which it was sought to give it retro- 
spective operation. It is only when the invalidating factor is 
necessarily present in every possible case within its terms that a 
decision in any case will determine the invalidity of the legisla- 
tive provision in all cases within its terms. There are many 
instances of this character, but a common one is a decision 
holding a legislative provision invalid as applied in a given case 
for an absolute want of power in the legislature to enact it. 
Thus Section 10 of Article I of the Constitution of the United 
States absolutely prohibits a state from making any thing but 
gold and silver coin a tender in payment of debts. A decision in 
any case invalidating a state statute attempting to make paper 
money legal tender would determine its invalidity for all cases 
to which that statute applied, since all would involve the same 
defect of power. 

The scope and effect of a decision sustaining a legislative pro- 
vision is defined by similar considerations. A decision that it is 
within the legislative power determines that issue with respect 
to all similar cases within the terms of such provision, but leaves 
undetermined the validity of its application to dissimilar cases. 
A decision that it does not violate a particular constitutional 
limitation determines that issue for all other cases within its 
terms in which are present the factors that made its application 
in the given case valid so far as that limitation is concerned, 
but would not determine its validity under that limitation for 
other dissimilar cases nor its validity in any case under other 

63 Minnesota Rate Oases, 230 TJ.S. 

852, 33 S.Ct 729, 57 I^Ed. 1511, 48 
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constitutional provisions. Thus a statute that had been held 
consistent with due process because of the existence of an emer- 
gency when enacted and applied in a given case was later held 
to violate that provision when sought to be applied in a subse- 
quent case after the emergency had passed.®^ 

It is not the judicial determination that a legislative provi- 
sion is unconstitutional in any or all of its applications to the 
cases within its terms that makes it such since those decisions in 
theory merely declare the law. The legal status of a legislative 
provision insofar as its application involves violation of consti- 
tutional provisions, must, however, be determined in the light 
of the theory on which courts ignore it as law in the decision of 
the cases in which its application produces imconstitutional re- 
sults. That theory implies that the legislative provision never 
had legal foi’ce as applied to cases within that class. This is true 
whatever be the constitutional factor that makes its application 
invalid in those cases. A state statute making paper money legal 
tender in the payment of debts would lack legal force from the 
time of its enactment; one that violated an ex post facto clause 
so far as retrospectively applied would be legally ineffective from 
the time of its enactment as applied to all such cases. This re- 
sult does not depend upon the judicial determination of the 
situations in which such legislative provision is inapplicable for 
constitutional reasons since those merely define the cases in which 
the provision has that legal status. It sometimes occurs that 
a statutory provision sustained as valid at one time is subse- 
quently held invalid because of changed circumstances at the 
time of its later application,®® or that such change in circum- 
stances is recognized as invalidating a provision which the court 
assumes could have been validly applied under the conditions 
existing at the time of its enactment.®® The correct theory is not 
that the changed circumstances have invalidated an originally 
valid enactment but rather that from the very time of its enact- 
ment it would have been invalid to have applied it under the 
conditions existing in the case in which it was subsequently de- 
clared unconstitutional. Tlxe changed circumstances have mere- 
ly created the situations in which its application is invalid, but it 
would have been equally invalid to have applied it to those situa- 

64Chastleton Corp. v. Sinclair, 264 65 See cases In footnote 54 sn- 

U.S. 643, 44 S.Ct. 405, 68 L.Ed. 841; pra. 

Peck V. Fink, 55 App.D.0. 110, 2 F.2d 66 Vigeant v. Postal Telegraph Ca- 

We Co., 260 Mass. 835, 15T N.E. 651, 
63 A.r;.R. 867. 
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tions had they existed when, or immediately after, the provision 
was enacted. That is, as applied to them, the provision had no 
legal force from the very time of its enactment. The same rea- 
soning requires the conclusion that a statutory provision is valid 
from the time of its enactment as applied to all the cases within 
its terms in which it can at any time be validly applied, and that 
changed conditions may create such situations even though none 
existed at the time, or immediately after, it was enacted. The 
changed conditions considered in this paragraph exclude con- 
stitutional changes that might affect the issue, including changes 
due to reversals of position by the courts. 

The theory that a legislative provision, so far as its application 
involves a violation of a constitutional provision, is without legal 
force from the time of its enactment, or void ab initio, has been 
judicially formulated in the statement that “An unconstitutional 
act is not law. It confers no rights; it imposes no duty; it af- 
fords no protection; it creates no oflSice. It is, in legal contem- 
plation, as inoperative as though it had never been passed.”®’ 
This strictly logical view is that generally applied by the courts, 
although there are numerous decisions refusing to apply it be- 
cause of the injustice or inconvenience resulting from following 
it. The void ab initio principle is followed whenever courts deny 
enforcement of rights based on an invalid statute, refuse to en- 
force duties imposed thereby, or decline to recognize defenses 
based thereon.®* The payment by public officers of tax revenues 
to a county under an unconstitutional statute confers upon it 
no right to retain them when sued therefor by a township that 
would have been entitled to them but for the invalid act.®® A 
municipal corporation created by an unconstitutional statute is 
generally held to constitute not even a de facto Corporation, and 
its existence would invariably be denied in direct proceedings 
brought to test its right to act as such.®® This is also true of 
private corporations organized xmder invalid acts.®’ Public of- 


67 NOETON V. SHELBX COUNTY, 
118 U.S. 425, 6 S.Ct 1121, SO L.Ed. 

178, Black's Cas, Constitutional Law, 
2d 29. 

estate ex rel. Nuveen v, Greer, 
88 Fla, 249, 102 So. 739, 37 
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Bloomington, 253 111. 164, 97 N.K. 
280, Ann.Cas.l913A, 471. 


60 People V. Town of Nevada, 6 
Cal. 143 ; State ex rel. Attorney Gen- 
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Light & Coke Co., 205 111. 482, 68 N. 
E. 950, 98 Am. St. Rep. 244; Attorney 
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ficers occupying offices created under an invalid act have been 
held not to become de facto officers, «« but the present weight of 
authority is to the contrary.®® Persons held in prison under an 
invalid statute can usually procure their release by habeas cor- 
pus proceedings.®^ The rule that an unconstitutional statute af- 
fords no protection has been applied in numerous instances to 
impose civil liability upon public officers who have acted in re- 
liance on such statute,®® and criminal liability upon a private 
citizen whose act would have been innocent had the statute been 
valid.®® There have, however, been many decisions that protect 
public officers against both civil and criminal liability for acts 
done in reliance upon statutes subsequently held unconstitution- 
al.®’' The same principle has been applied to protect a private 
person who relied upon an unconstitutional exercise of his veto 
power by a state governor,®® and to constitute a justification 
for the public reimbursement of those who had made expendi- 
tures in reliance upon an invalid statute.®® Courts that have 
taken these positions have sometimes done so by invoking the 
theory that an invalid act is merely voidable xmtil judicially de- 
clared unconstitutional, but a large part of the reasoning in sup- 
port of these decisions invokes considerations of justice and 
public convenience. The view that an unconstitutional statute 
is voidable until judicially declared invalid is a very inadequate 
theoretical basis to explain results actually based on sounder 
reasons. In most of the decisions adopting this view the invalid 
statute has been treated not merely as voidable but valid. 


an Kirby v. State, 67 N.J.L. S20, 31 
k, 213 ; Ex parte Snyder, 64 Mo. 58. 
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The logical consequences of the view that an unconstitutional 
statute is void ab initio insofar as it covers cases to which it may 
not be constitutionally applied are limited by certain recognized 
legal doctrines that are not themselves principles of constitu- 
tional law. A taxpayer who has voluntarily paid taxes under 
an unconstitutional statute cannot generally recover the sums 
thus paid.'*’® The rule frequently applied that prohibits collateral 
attack on the existence of public corporations or offices may re- 
sult in giving legal effect to the acts of such corporations or of 
the officials occupying such offices even though they were creat- 
ed by invalid statutes.'*^ These decisions do not imply that courts 
would not in proper cases treat the xmconstitutional statute as 
void from its inception. They do mean that courts do not in- 
variably refuse to recognize or protect a legal result or status 
to whose creation or existence an invalid statute has contribut- 
ed. 


CHANGES IN JUDICIAL DECISIONS 


37. Courts frequently protect those who have relied upon erroneous 
decisions on the constitutionality of a statute against the 
logical consequences of a subsequent over-ruling decision 
thereon. 

The legal force of a statute during the interval between con- 
flicting decisions as to its constitutionality is a matter on which 
the decisions are not uniform. The logical position is to make 
the latest decision determine its legal effect from the time of its 
enactment. If that overrules a prior decision that had sustained 
it, rights acquired in reliance upon the first decision will be 
defeated if fuU effect is given to the view that the statute was 
void ab initio. Several courts have held that rights acquired 
in good faith in reliance on the decision sustaining the statute 
constituted vested rights protected by other constitutional pro- 
visions against injury through the subsequent decision invalidat- 
ing the statute.’* A person who had sold liquor without a li- 


•yoTlie principle has been applied 
even to fines paid under a statute 
subsequently held invalid, Blumen- 
tbai V. United States, D.O., 4 F.2d 
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cense in reliance upon a decision sustaining an act repealing the 
statute that made such sales criminal was held to have commit- 
ted no crime even if it were assumed that a subsequent decision 
of a higher court had held the repealing act invalid.” 

These decisions accord those who have acted in reliance upon 
the erroneous decision the same rights they would have had if 
the statute had been valid, and to that extent treat it as pos- 
sessing legal force. This is generally not true where the later 
decision reverses a prior one that had invalidated the statute. 
A person has been protected against ciiminal liability for doing 
an act during the interval between decisions invalidating and 
sustaining the statute that made its commission a crime.” De- 
cisions of that character refuse enforcement to a valid statute. 
They and the earlier ones herein referred to are based on con- 
siderations of justice more than on the theory that a statute is 
valid, or invalid, so long as judicial decisions to that effect re- 
main unreversed. The courts have given greater weight to the 
logical view that a valid statute is such ab initio, regardless of 
erroneous judicial decisions, where an issue of civil liability has 
been involved than where the issue has been one of criminal 
liability. One court has declined to enforce a contract entered 
into after a decision invalidating the statute that alone 
it illegal but prior to the overruling decision,” and another has 
denied protection to an administrator who had distributed his 
intestate’s assets under one statute after and in reliance upon 
a decision invalidating a later statute requiring a different dis- 
tribution but before the latter statute had been held invalid.” 


CURATIVE ACTS 

38. A statute invalid for want of legislative power to enact it does 
not become operative by a subsequent constitutional amend- 
ment merely conferring power to enact such statute. 

A statute invalid for want of legislative power to enact it is 
not validated by a subsequent constitutional amendment merely 
conferring that power, but must be re-enacted after such amend- 

^SLutwin V. State, 97 N.J.L, 67, ?5 0rigler v. Shepler, 79 Kan. 834, 

017 A. 164. 101 p. 619, 23 L.R.A.,N.S., 500. 

M State of Iowa v. O’Neil, 147 ” Pierce v. Pierce, 46 Ind. 86. 

;Iawa: -:613,;^126: N.W. 454,- 3^ :DK.A^, .^: 

K.S., 788, Ann.Cas.l912B, 691. 
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ment has become effective.” A special problem of this kind in-f 
volves state legislation whose application to some of the cases, 
within its terms is invalid until Congress removes the bar to 
its enforcement in such cases. The commerce clause formerly 
limited the scope of state prohibition statutes in respect of in- 
toxicants introduced into a state from points outside, but per- 
mitted Congress within limits to remove that protection. It 
has been held that a state had no power whatever to prohibit 
the protected transactions as long as Congress had not removed 
the bar, that a statute purporting to do so enacted prior to Ihe 
removal of the bar was void and could not become operative 
merely by the removal of tlmt bar, and that it would have to be 
re-enacted so far as the invalid part was concerned if that was 
to be made effective.’® Another line of cases has held that the 
state’s position with respect to the protected transactions was 
not one of complete lack of power, that the existence of the bar 
was merely to the erforcement of the prohibition in the pro- 
tected cases, and that the removal of that bar by Congressional 
action created a situation in which the statute could validly ap- 
ply in such cases without re-enactment.’® The latter is the bet- 
ter view, but the states are free to choose between them so far 
as state statutes are concerned.®® It has been stated that a 
legislature has no power to enact a statute to take effect on the 
adoption of a constitutional amendment curing its want of pow- 
er,®'^ but the United States Supreme Court has intimated that 
“it would be going far to say that while the fate of the Amend- 
ment was uncertain Congress could not have passed a law in 
aid of it, conditioned upon the ratification taking place.”®® A 
properly framed constitutional amendment can validate a stat- 
ute originally void for want of legislative power to enact it,*® 
and such validation can be given retroactive effect within the 
constitutional limits of retrospective law-making generally. The 


77 Etdiison Drilling Co. T. Flour- 
noy, 131 La. 442, 59 So. 867; Whet- 
stone T. Slonaker, 110 Neb. 343, 193 
N.W. 749, 

7S Atkinson T, Southern Express 
Co., 94 S.G. 444, 78 S.E. 516, 48 L.il. 
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79 State r. United States Express 
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amendability of invalid statutes presents an analogous problem. 
Some courts regard an invalid act as a nullity whose defects 
are incapable of being remedied by amendment.** Others hold 
that, if the invalidity goes merely to the manner in which an 
existing legislative power has been exercised, the statute can be 
amended to cure that defect.*® This represents the better rea- 
soned position. 


EFFECT OP PARTIAL INVALIDITY 

39. The effect of the partial invalidity of a statute, or of its in- 

validity as applied to some cases within its terms, upon the 
operative effect of its other parts, or as applied to other cases 
within its terms, depends upon the legislative intention on 
that matter. 

40. The presumption that the legislature intended the statute as 

an indivisible unit is replaced by a contrary presumption by 
the inclusion of a separability clause within the statute. 

41. The separability clause establishes only a rebuttable presump- 

tion on that matter. 

A single statute may consist of several provisions some of 
which are valid and others of which are invalid. The uncon- 
stitutionality of a given provision does not render any other of 
its provisions unconstitutional. It may, however, render them 
inoperative not because they are unconstitutional but because the 
legislature intended them to be inoperative if the given provi- 
sion were unconstitutional. The legislative intention on this 
matter must frequently be inferred from the relation of the 
unconstitutional provision to the remainder of the statute. If 
the provisions are severable and independent of each other so 
that that which remains after eliminating the invalid part would 
leave an intelligible statute that could be given legal effect with- 
out violating a clearly apparent legislative intent to the con- 
trary, then the constitutional part will be held enforceable.*® 
If, however, it is apparent that the different parts “are so mutu- 
ally connected with and dependent on each other, as conditions, 

84 Cowley V. Town of Eushville, 60 142 Ind. 367, 41 N.E. 65, 83 t,u A 

Ind. 327; Keane v. Eemy, 201 Ind. 892; Dwyer v. Volmar Trucking 
286, 168 N.E. 10 ; State v. Long, 132 Corp., 105 N.J.L. 518, 146 A. 685. 

La. 170, 01 So. 164. 

86 Poindexter v. Greenhow, 114 U. 

85 Walsh V. State ex rel. Soules, S 270, 5 S.Ct 903, 962, 29 L.Ed. 185. 
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considerations, or compensation for each other, as to warrant a 
belief that the legislature intended them as a whole,” the uncon- 
stitutionality of a part will render the dependent parts inopera- 
tive.®’ Legislatures frequently provide expressly that the un- 
constitutionality of a part shall not alfect the enforcibility of 
other parts. There is a presumption, in the absence of such a 
legislative declaration, that the legislature intended the statute 
to be an indivisible unit.*® This presumption may be overcome 
by considerations of the kind heretofore stated, and is overcome 
in favor of a presumption of separability by a legislative declara- 
tion of the above character,®® but the latter presumption is not 
conclusive. The separability clause is but one evidence of the 
legislative intent on that issue, and its effect as such may be, 
and frequently is, overcome by other evidence thereon fomd in 
the statute.®® The issue is one for ultimate decision by the courts 
of the state whose statute is involved, and by federal courts 
where a federal statute is involved.®’ The same considerations 
apply in determining the effect of the unconstitutionality of a 
provision as applied to some cases within its terms upon its en- 
forcibility in other cases within them in which its enforcement 
would produce no unconstitutional result. The effect of a spe- 
cific repeal of a prior statute by a subsequent unconstitutional 
statute is ultimately a question of the effect upon the repeal 
provision of the partial unconstitutionality of the statute of 
which it is a part.®® A different, but somewhat analogous, prob- 
lem is present when an exception from a general statutory rule 
is held to produce an unconstitutional discrimination. The in- 
validity of the exception would render the enforcement of the 
general rule in the non-excepted cases only imconstitutional, 
and this result is frequently accepted. The only possible methods 
of saving any part of such a statute are either to disregard the 
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exception and apply the general rule even in the excepted cases, 
or to disregard the general rule and enforce the rule contained 
in the exception in all cases. Most courts adopt the former,®* 
especially when the exception is made by amendment of the 
statute containing the general rule.®^ The second method is oc- 
casionally followed.®® The problem in cases of this character is 
that of saving the whole from unconstitutionality rather than 
determining whether a valid provision shall be held inoperative 
as a matter of legislative intent. It involves, however, a com- 
plicated problem of discovering the legislative intent as to which 
of two possible rules shall be deemed that established by the 
statute. 

STARE DECISIS IN CONSTITUTIONAL LAW 


42. The principle of stare decisis is sometimes applied, and some- 
times ignored, in the field of constitutional law, and, because 
of the character of many constitutional issues, requires great 
caution in its application. 


A court empowered ultimately to decide a constitutional is- 
sue will generally treat its decision thereon as binding upon it 
in subsequent cases involving exactly the same issue.®® The 
rule of stare decisis is, however, frequently disregarded, and 
the Supreme Court of the United States has at times expressly 
over-ruled decisions of long standing.®’ The difficulty is to de- 
termine the precise constitutional point decided in any particu- 
lar case. This is especially so when its decision is based on fac- 
tors found in the factual setting in which legislation is enacted 
pr sought to be applied. Another problem of even greater 
difficulty is that of the effect upon the validity of a statutory 
provision of a decision involving another statutory provision 
when that appears to have implicit in it a principle applicable 
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to the former provision. These considerations, however, merely 
indicate special factors that must be weighed in defining the 
scope of decisions on constitutional issues in applying the prin'^ 
ciple of stare decisis. They are not concerned with the problem 
of whether that principle is, or should be, applied at all. The 
cases already cited show that it is sometimes applied, and some- 
times ignored. The rule of stoe decisis applies only in respect 
to the point actually decided by a case, not in respect to the 
general expressions contained in the opinion therein.®* 

See Hnmplirey’s Ex’r y. United 
States, 295 U.S, 602, 55 S.Ct. 869, 79 
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SEPARATION OF GOVERNMENTAL POWERS 

43. The powers of government are divided into the legislative, the 

executive, and the judicial. 

44. The constitutions of our system have assigned each of them 

to a separate governmental department, but provide for a 
considerable degree of interdependence among those depart- 
ments. 

45. The extent to which the principle is embodied in the govern- 

ment of the separate states depends solely on the constitu- 
tion of each state. 

The theory of the separation of powers constituted an im- 
portant element in the political thought of the period when the 
main outlines of our constitutional theories were being formulat- 
ed. The result was the incorporation of the legal principle of 
the separation of powers into the constitutions of our system. 
All of them establish governments consisting of a legislative, 
an executive, and a judicial department, upon each of which 
the people have conferred distinct and functionally differentiat- 
ed portions of their sovereign powers, even though in some of 
them the people have reserved to themselves a direct part in 
the legislative process through constitutional provisions provid- 
ing for the initiative and the referendum. Some of the consti- 
tutions expressly provide that the powers conferred upon one 
department shall not, except as specifically provided for, be 
exercised by either or both of the other departments. The samo 
rule is, in the case of the others, derived by inference from the 
fact that the several powers are conferred upon separate depart- 
ments. None of our constitutions carry the principle to the ex- 
tent of making each department in all respects independent of 

44 
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either or both of the others. All have established governments 
among whose several departments there exists a high degree 
of interdependence, and whose effective functioning involves co- 
operative action by all of them.^ The very existence of federal 
courts inferior to the Supreme Court depends on action by 
Congress, and that of the federal judiciary on action by the 
President and the Senate. The effective operation of the execu- 
tive and judicial departments would be impossible without legis- 
lation providing revenues to defray the costs of their operation. 
The essential feature of the principle of the separation of pow- 
ers as embodied in our constitutions is the distribution of the 
several classes of governmental powers to distinct departments, 
not the degree of independence or interdependence existing 
among them. The existence of such interdependence may ren- 
der possible situations in which the efficient functioning of gov- 
ernment may be impeded by the valid actions of one or more of 
the departments, but it has no beairing in delimiting the field of 
governmental power that can be constitutionally exercised by any 
department. The fact that Congress has the power not to estab- 
lish federal courts inferior to the Supreme Court neither ex- 
pands its own powers nor limits that of such inferior courts as 
may at any time exist. The principal legal problems that have 
arisen in connection with the constitutional principle of the sepa- 
ration of powers have been concerned not with determining the 
character and degree of interdependence of the three depart- 
ments but with defining the scope of the powers belonging to 
each of them and the resultant limitations upon the powers of 
the others. 

No one of our constitutions has established a complete separa- 
tion of powers by conferring the whole of any class of functions 
exclusively upon the depeirtment primarily empowered to ex- 
ercise them and by limiting those exercisable by it to those 
belonging to that class. The executive participates in a limited 
manner in the legislative process through its possession of the 
veto power; the executive power of appointing governmental 
officers in many cases requires the assent of one branch of the 
legislature; and the Constitution of the United States specifical- 
ly authorizes Congress to vest the appointment of such inferior 
officers as it may think proper even in the courts of law.® It is 

1 See remarks on this feature of Black’s Gas. Constitutional Law, 24 
our constitutions in EX PAETE 65. 

GROSSMAN, 26T U.S. 8T, 45 S.Ct. 

332, 69 L-Ed. 527, 38 A.L.E. 131, * U.S.C.A.Const Art. II, § 2. 
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also generally held that state constitutional provisions for the 
separation of powers apply only in distributing power among 
the organs of the state government, and do not apply to the 
governments of municipal corporations created by the state for 
local governmental purposes.® It has also been held that Con- 
gress may, in exercising its exclusive power of legislating for 
the District of Columbia, impose on courts established there- 
under duties which it could not validly impose on constitutional 
courts.^ It is probable that it would not be required to observe 
the principles of the separation of powers applicable to the gov- 
ernment of the United States in establishing a government for 
an organized territory under its power to make all needful rules 
and regulations respecting the territory belonging to the United 
States. 

The Constitution of the United States leaves to each of the 
states wide powers in determining the form of its own govern- 
ment. Neither the due process clause of the fourteenth amend- 
ment, the provision guaranteeing every state a republican form 
of government,® nor any other of its provisions require a state 
to observe in the distribution of its governmental powers the 
principle of the separation of powers or that against the delega- 
tion of powers.® The extent to which a state government em- 
bodies those principles depends wholly upon the provisions of its 
own constitution. A state cannot, however, by commingling 
the several functions in a single department abolish the distinc- 
tions between them so far as the applicability of provisions of 
the federal Constitution depends upon the character of particu- 
lar acts of such a department. The federal Constitution leaves 
the state free to confer upon a single one of its governmental 
organs both legislative and judicial functions, but the procedural 
limitations of the due process clause of the fourteenth amend- 
ment would govern its performance of its judicial functions as 
fully as if it were a court performing judicial functions only, 
and in passing on its power to review them the Supreme Court 
of the United States would determine whether particular acts 

3 state ex rel. Simpson v, Man- er Ob., 261 U.S. 428, 43 S.Ct 445 

kato, IIT Minn. 458, 136 N.W. 264, 67 L.B(3. 731. 
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of a state department of that character were judicial or legisla- 
tive.'* 


DEFINITION AND DESCRIPTION OF THE SEVERAL POWERS 

46. The principal factor in the definition of each function is the 

character of the final act in which its exercise eventuates. 

47. The function of the legislature is to make laws, of the executive 

department to enforce them, and of the judicial department 
to decide cases involving the application of existing law to 
past or present facts in order to define the legal relations of 
the parties to such cases. 

The distributions of governmental powers made by the sev- 
eral constitutions of our system are not in all respects the same. 
It is obviously true of all of them that a department may valid- 
ly exercise any powers, whatever their nature, that the consti- 
tution to which it owes its existence confers upon it, and that 
it may validly exercise no others. The most important problem 
that is common to all of our constitutions is that of delimiting 
the scope of each department’s power so far as that depends up- 
on the use of the term “legislative,” “executive,” or “judicial” 
in the constitutional provision establishing it. All government 
is a device for effectuating the legal regulation of a given po- 
litically organized society by regulating the private affairs of its 
members, by defining their relations to the State, its govern- 
ment and its officials, and by empowering the State itself to pro- 
mote its policies by its own activities. This regulation is ac- 
complished through the State’s action in prescribing rules in ac- 
cordance with which it is to proceed, and in enforcing those rules. 
Enforcement consists in applying a rule to the specific cases with- 
in it, and may require an ultimate resort to State force to make 
it effective therein. The process may be initiated by either a 
private person or a public official. It is a basic principle of our 
political and legal theories that such force shall be employed only 
in accordance with existing legal rules. The enforcement of a 
legal rule in a specific case thus necessarily involves a decision 
by some one as to the scope and content of the rule, on the facts 
of the specific case, and on the issue whether a case involving 
those facts is within the terms of that rule. Those who are 

9Prentis v. Atldntic Coast Dine 
Go., 211 U.S. 210, 29 S.Ot. 67, 63 
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charged with enforcing a legal i*ule cannot escape making those 
decisions as an incident to performing those further acts involved 
in enforcing the rule. The necessities of orderly government de- 
mand that some one be vested with authority to make a final 
determination of those matters, T?he power to make that final 
determination might be vested in the same governmental de- 
partment that possessed the power to ultimately execute the 
law. It is, however, an important element in our theory of gov- 
ernment that those against whom a law is to be enforced are 
entitled, within limits that will be more fully considered else- 
where, to have the final decision on those matters made by a 
government department other than that empowered ultimate- 
ly to execute the law by enforcing it in their specific cases. This 
objective is quite fully realized in so far as the State has left 
the enforcement of much of the law dealing with private rights 
to the initiative of those whose legal rights are threatened or 
have been invaded by providing for the judicial settlement of 
controversies involving such rights, and in so far as the execu- 
tive department itself must invoke judicial action in enforcing 
the law. It is realized less completely in situations within the 
scope of those doctrines that restrict judicial review of execu- 
tive discretion, but is not wholly dispensed with even in those 
fields.* The essential feature of this process is that those against 
whom the law is to be enforced can procure the determination 
of a government department, acting independently of the execu- 
tive agency that is to enforce the law, on the legality of that 
agency’s action at some stage before the executory process is 
finally complete. The intervention of that independent depart- 
ment takes the form of deciding cases and controversies that 
are brought before it 

The process of governing a commimity involves at least those 
three kinds of governmental action. The principle of the sep- 
aration of powers recognizes this and makes it the basis for a 
functional division of labor in the governmental structure. The 
functional distinctions are not to be found in every one of the 
detailed acts that are involved in their exercise. There are many 
acts that one department may do that resemble or are the same 
as those performable by another department but which are, nev- 
ertheless, within the former’s scope of power because they are 
mere incidents to its performance of its constitutional function. 

« See F, Green, Separation and 
delegation of governmental powers. 

2 Ill.Law Bull. 373. 
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Thus legislative bodies may as an aid to their performance of 
their legislative functions adjudge persons in contempt and pun- 
ish them therefor.^ The similarity between some of the steps 
in the executive and judicial processes has already been advert- 
ed to. The principal factor in defining these functions, and in 
distinguishing between them, is the essential character of the 
final act in which their exercise eventuates. The final acts of 
the legislative function are binding rules in accordance with 
which the State’s power shall be applied in the future, and by 
reference to which the legal relations of those within its juris- 
diction shall thereafter be determined.^® The executive process 
evenuates in acts directed towards administering the affairs of 
the State and compelling conduct conforming to law. The judi- 
cial process consists in the application of existing law to the past 
or present facts of a specific case for the purpose of finally de- 
termining the legal rights and obligations of the parties to the 
controversy in accordance therewith, and in rendering an au- 
thoritative judgment therein that serves as the legal basis for 
such executive action as is required for its enforcement. 


LIMITATIONS ON THE LEGISLATIVE POWER 


48. The legislature has no power to exercise judicial functions. 

48. The legislature may not unreasonably burden or interfere with 
the performance of its functions by the judicial department, 
and this limitation extends to those powers of the judicial 
department that are incidental to its performance of its pri- 
mary function of deciding cases. 

50. The legislature may not burden the judicial department by im- 

posing on it the performance of non- judicial functions. 

51. The legislature may not deprive the judicial department of the 

powers conferred upon it by imposing its functions on non- 
Judicial bodies. 

62. The legislature may not itself perform executive functions, 
transfer to non-executive officers the duties of that depart- 
ment, nor burden it in the performance of its functions, but 
this does not prohibit it from creating executive offices not 
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named in the constitution, providing for appointments there- 
to and removals therefrom, and defining the powers to be 
exercised by those occupying them. 

The adoption of the constitutional device of the separation of 
powers necessarily restricts each department to the performance 
of those functions that have been conferred upon it by the applic- 
able constitution. This means that, unless the contrary is ex- 
pressly provided, the legislature cannot exercise either judicial or 
executive powers, the executive cannot exercise either legisla- 
tive or judicial powers, and the judiciary cannot exercise either 
executive or legislative powers.^^ It is seldom that either the 
executive or judicial department attempts on its own initiative 
to exercise the power of the other or of the legislative depart- 
ment. It has, however, been held in a case involving the can- 
cellation by a governor of a pardon procured by fraud that the 
question of the existence of such fraud as would justify such 
cancellation was judicial and could not be determined by the 
governor.** Nor have legislative attempts to exercise judicial 
power consisted in the actual trial and decision of specific cas- 
es by the legislature, but rather in the enactment of legislation 
that in effect required the court to follow the legislature’s de- 
termination of those matters involved in the decision of specific 
cases upon which it is the court’s function to make the ultimate 
decision. Legislation of this character is held to violate the 
principle of the separation of powers as an attempt by the leg- 
islature to exercise judicial functions. It is this that has inval- 
idated legislative attempts to fix the amount due a creditor of 
the state,** to determine even by indirection to which of adverse 
claimants to a public office the salary thereof shall be paid,** 
and to determine the existence and amount of private debts and 
authorizing or directing the sale of the assumed debtor’s lands 
to discharge those debts.*® The decision on whether a condition 
subsequent in a private grant has been broken so as to require 
a reconveyance by the grantor,*® whether the facts warrant the 
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forfeiture of a private corporation’s charter,^’' and whether a 
defendant indicted for crime shall be discharged,^* belongs to 
the judicial, not to the legislative, department. Statutes grant- 
ing new trials in specific cases,^ setting aside judgmients already 
rendered,®® granting rehearings after a case has been heard 
and determined on its merits,®*- and reinstating cases in which 
final judgments have already been entered,®® involve invalid at- 
tempts by the legislature to exercise powers that have been his- 
torically and traditionally considered judicial. The interpre- 
tation of statutes is a judicial function which the legislature can- 
not exercise so as to affect cases arising under them prior to 
such interpretative act,®* although such legislative interpretation 
may apply to subsequent cases to the same extent as any other 
form of statutory amendment if the legislature so intends. The 
prohibition against the legislative exercise of judicial power does 
not, however, prevent the enactment of special statutes, even if 
retrospective in their operation, that merely prescribe a rule 
for deciding a case other than that prevailing at the time when 
the facts involved in the case occurred. Statutes of this type 
clearly affect the decision of cases, some of which may be be- 
fore the court at the time they are enacted, but do so only by 
prescribing the rule to be applied in determining the legal rela- 
tions of the parties in respect of the transaction that is the sub- 
ject of judicial inquiry. A statute validating prior marriages 
has been sustained as not violating the principle of the separa- 
tion of powers,®* and statutes curing defects in past transactions 
are generally sustained as not violating that principle ®® unless 
their effect involves the validation of void judicial proceedings *® 
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237 Mass. 619, 131 N.B. 29 ; Flint & 
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Fairchild, 16 Pa. 18, 63 Am.Dec. 570, 
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21 IN KB SIBLBRUD, 148 Minn. 
347, 182 N.W. 168, Black’s Cas. Con- 
stitutional Law, 2d 42 ; , Dorsey v. 
Dorsey, 37 Md. 64, 11 Am.Rep. 628. 


22 Hunter v. United States, D.O., 10 
F.Supp. 1014. 

23 In re Handley’s Estate, 15 Utah 
212, 49 P. 829, 62 Am.St.Rep. 926; 
Mutual Life Ins. Co. v. Jenkins, 16 
N.Y. 424. 

24 Inhabitants of Town of Goshen 
V. Inhabitants of Town of Stoning- 
ton, 4 Conn. 209, 10 Am.Dec. 121. 

25 Steger t. Tra-reling Men’s Bldg. 
& Loan Ass’n,; 208 HI. .236, 70 N.H. 
236, 100 Am.St.Rep. 225, Contra, Co- 
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26 McDaniel T. Correll, 19 Ilk 226, 



52 GK)VERNMBNTAIi POWERS— MSTRIBtrTIOIf Oh. 3 

or some other invasion of the judicial power.®’ Courts differ 
on whether the prohibited effects are present in particular cases. 

The principle of the separation of powers prohibits the legis- 
lature not only from exercising judicial functions but also from 
unduly burdening or mterfering with the judicial department in 
its exercise thereof. The principal function of the judicial de- 
partment is the decision of cases in accordance with whatever 
valid laws the legislature has enacted to govern the legal rela- 
tions of the parties thereto. The trial and decision of cases is 
conducted under a system of inles of pleadings, practice and pro- 
cedure that are concerned with the methods employed by courts 
in performing their functions. There are good theoretical 
grounds for the view that the power to prescribe these rules 
belongs to the judicial department, and it has received judicial 
sanction.*® The more generally prevailing view is that the ^pow- 
er is one that is neither exclusively legislative nor exclusively 
judicial, but one that may be exercised by either department.®* 
This position has been taken particularly in cases sustaining 
statutes conferring rule-making powers upon courts against the 
objection that they constituted invalid delegations of legislative 
powers to the courts.®* The implication of the position that the 
power is inherently judicial is that judicially established rules 
would prevail over those legislatively prescribed m cases of con- 
flict, but judicially expressed views point strongly to the con- 
clusion that the judiciary’s power in this field is subordinate to 
that of the legislature, and that the power is judicial only in 
the sense that courts may exercise it so far as the legislature 


68 Am.Dec. 587; Denny v. Mattoon, 
2 Allen, Mass., 361, 79 Am.Dec. 784 

27 Rice V. Parkman, 16 Mass. 326. 

28 State V. Roy, 40 N.M, 397, 60 P. 
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29 In re Constitutionality of Stat- 
ute Empowering Supreme Court to 
Promulgate Rules Regulating Plead- 
ing, Practice and Procedure in Ju- 
dicial Proceedings, 204 Wi& 501, 236 
N.W. 717; State v. Roy, 40 N.M. 
397, 60 P.2d 646, 110 A.L.R. 1 
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has not done so.®® The legislature’s power is not, however, un- 
limited, and such rules prescribed by it are invalid if unduly 
interfering with courts in their exercise of their principal func- 
tion and functions incidental thereto.®® Statutes unduly restrict- 
mg the court’s discretion in controlling the conduct of its busi- 
ness as by requiring certain cases to be tried within ten days 
after the filing of the answer therein,®^ or by limiting the time 
within which appeals must be heard and determined,®® have been 
held invalid on this basis. A statute that changed the method 
for the appointment of a special judge was held to constitute an 
unreasonable interference with the courts as applied to a case in 
which a decision not yet final had been rendered by another 
judge.®® The legislative power to prescribe rules of evidence is 
subject to the same limitations as its power to prescribe rules 
of pleading, practice and procedure.®’ Statutes that deal with 
rules of evidence may either prescribe what evidence may be 
admitted or rejected, what shall be admitted or not be admit- 
ted, or what effect shall be given to certain evidence received. 
There would seem to be no objection to such purely permissive 
statutes, nor to such mandatory statutes dealing with admissible 
and non-admissible evidence as do not unduly burden or restrict 
the court’s determination of the facts in cases before it. It 
has been held that an Act of Congress which provided that no 
pardon should be admissible in evidence in support of any claim 
against the United States in the Court of Claims, or to estab- 
lish the right of the claimant to sue in that court, and that, if 
already in evidence, it should not be used or considered on be- 
half of the claimant by said Court or by any court on appeal, was 
invalid as an attempt by Congress to prescribe rules of deci- 
sion to the judicial department in cases pending before it and 

3^111 re Constitutionality of Stat- 34 ATCHISON, T. & S. F. RY. CO. 
ute Empowering Supreme Court to v. LONG, 122 Okl. 86, 251 P. 486, 
Promulgate Rules Regulating Plead- Black’s Cas. Constitutional Law, 2d 
ing, Practice and Procedure in Ju- 46» 
dicial Proceedings, 204 Wis. 501, 236 

N.W. 717; De Camp v. Central Ari- ssSchario v. State, 105 Oliio St 
ssona Light & Power Co., 47 Ariz. 535, 138 N.E. 63. 

517, 57 P.2d 311. 

36 State ex rel. Youngblood v. War- 

33 state V. Hopper, 71 Mo. 425; rick Ciraiit Court, 208 Ind. 594, 196 
Dupy V. Wickwire, 1 D.Chip., Vt, N.E. 254. 

237, 6 Am.Dec. 729; Ex parte Ha- 
gan, 295 Mo. 435, 245 S.W. 336 ; 37 State ex rel. Columbia Tel. Co. 

Carter v. Com., 96 Va. 791, 82 S.E. v. Atkinson, 271 Mo. 28, 195 S.W. 
780, 45 L.R.A. 310. 741. 
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violative of the principle of the separation of powers Stat* 
ntes whose effect would be to require a court to accept certain 
evidence as conclusive proof of certain facts as by establishing 
irrebuttable presumptions have been held invalid as unreason- 
able invasions of the judicial sphere,®® but those establishing 
rebuttable presumptions are not invalid on this account if there 
is a reasonable connection between the fact that is to be prima 
facie evidence of another and that other fact. The effect of 
such decisions is the reservation by the court “ for itself of the 
decision on the legal sufficiency of the evidence to prove facts in 
issue in cases before it. The same principle has been extended 
to other questions involving the legal sufficiency of evidence 
such as its sufficiency to warrant the case in going to the jury, 
and is the basis for those decisions holding invalid statutes pro- 
hibiting directed verdicts,^® requiring a coxirt to grant a change 
of venue on the mere filing of an affidavit charging the facts 
requisite therefor,*® or in effect depriving the court of its power 
to determine the existence of contributory negligence as a mat- 
ter of law by giving the jury the complete power to decide the 
issue of liability in a certain class of negligence eases.** The 
same reasoning would require similar holdings with respect to 
any other statutes whose effect would be to require a coiut to 
reach a decision which it did not deem in accordance with the 
law and the facts of the case before it as by unduly restricting 
it in setting aside the decisions of administrative boards in its 
review thereof.*® Nor has the legislature any power to direct 

38 United States v. Klein, 13 Wall. 

128, 20 L.Ed. 519. The Court of 
Claims is now held not to be a “con- 
stitutional court” See chapter 13, 

Section 216. 

38 State ex rel. Columbia Tel. Co, 

V, Atkinson, 271 Mo, 28, 195 S.W. 

741; Gordon r. Lowry, 116 Neb. 359, 

217 N.W. 610; Southern Cotton Oil 
Co. V, Raines, 171 Ga. 154, 155 S.E. 

40 Brinkley r. State, 125 Tenn. 371, 

143 S.W. 1120; Johnson County Sav- 
ings Bank v. Walker, T9 Conn. 348, 

65 A. 132; State v. Dowdy, 145 N.O. 

432, 58 S.E. 1002. 
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44 Bielecki v. Union Trucking Serv- 
ice, 247 Mich. 661, 226 N.W, 675. 

45 Gommetce: Commission v. Cleve- 
land, 0 ., 0. & St I 4 Ry, Co., 809 lUL 
165, 140 N.E. 868 . 
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the court as to the decision it shall reach on the issues of fact 
and law on which depend the decision in cases before it. A state 
statute providing that no state statute should be adjudged by 
the state’s supreme court violative of any provision of the state’s 
constitution unless concurred in by more than a majority of the 
members of the court would amount to a legislative usurpation 
of the judicial function to determine what is the law applicable 
to such case, and would constitute an invalid interference with 
the court’s internal functioning.^® A similar enactment by Con- 
gress to control the Supreme Court of the United States in tlie 
performgince of its functions would violate the federal Constitu- 
tion despite the provision under which Congress can control its 
appellate jurisdiction, since such an Act is not concerned with 
defining that but with regulating the Court’s internal function- 
ing while acting in cases within its appellate jurisdiction.*’ The 
court is entitled to control its internal affairs, and the legisla- 
ture cannot compel it even to write opinions** and headnotes,*® 
in the cases decided by it. 

A constitution may itself establish courts, merely provide for 
their creation, or employ both devices in its provisions for the 
judicial department. The Constitution of the United States es- 
tablishes the Supreme Court but confers upon Congress the pow- 
er to establish courts inferior to the Supreme Court. The con- 
stitutions of many states establish both their supreme courts 
and the principal inferior courts in their judicial systems, and 
empower the legislature to establish other inferior courts. The 
legislature may not abolish courts established by the constitu- 
tion, but may those whose existence depends on its action. The 
jurisdiction of courts may also be defined by the constitution 
as is true of the original jurisdiction of the federal Supreme 
Court, or be left by it to be defined by the legislature as is the 
case with federal courts inferior to the Supreme Court. The 
ultimate source of the judicial power possessed by any court es- 
tablished to exercise the functions conferred upon the judicial 
department established by the constitution is that grant of pow- 
er, This is true whether that coimt be established by the con- 
stitution or by the legislature, and whether its jurisdiction be 

46 See Perkins t. Scales, an tinre- 
ported case referred to in Northern 
T. Barnes, 2 Lea, Tenn., 603. 

4? aS.O.A.Oonst, Art III, § 2. 

48Hooston V. Williams, 13 Cal. 24, 
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Rep. 107. 
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defined by the constitution or by the legislature. The judicial 
power thus conferred is generally held to include not merely 
that of deciding cases but also incidental powers necessary to 
the effective performance of that primary function. It cannot 
be said to have been determined whether the power to issue any 
or all of the extraordinary writs constitutes an integral part of 
the judicial power that courts have within the area of their 
jurisdiction or whether the power to issue them is an element 
in defining their jurisdiction.®® The issue is important in deter- 
mining the validity of legislation depriving courts of their pow- 
er to issue such writs, or to so regulate their use of them as to 
unduly impair the usefulness of such writs. If the matter is 
one that goes to the jurisdiction of a court, the legislature may 
deprive any court of such power, or regulate its exercise there- 
of, to any extent that it has the power to define that court’s ju- 
risdiction. It has been held that Congress may, under its pow- 
er to define the jurisdiction of inferior federal courts, limit their 
power to issue injunctions in labor disputes.®^ If, however, the 
matter is one that goes to the extent of the judicial power con- 
ferred upon a court, then the issue becomes how far may the 
legislature regulate its performance, and the legislature’s power 
to subject it to reasonable regulations is clearly established by 
the line of cases involving legislative regulation of one of these 
powers, that of a court to adjudge persons in contempt of its 
authority and to punish them therefor. The legislature cannot 
completely deprive a court of this power,®® and statutes limiting 
its exercise thereof to the cases specified therein have been held 
invalid.®® The legislature may prescribe the measure or limits 
of punishment for contempts committed out of the presence of 
the courts if the penalty is sufficient to enable the court to vindi- 
cate its authority and maintain the dignity and respect due it.®^ 
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The principal controversy has waged about the legislature’s pow- 
er to require jury trial in contempt proceedings. The weight of 
authority denies it that power in the cases of direct and civil 
contempts.®® An Act of Congress providing for jury trials where 
the act constituting the contempt was also a crime has been sus- 
tained by the federal Supreme Court.®® The Court stressed the 
fact that the proceeding was a punitive one to vindicate the 
court’s authority and to punish the act of disobedience as a pub- 
lic wrong, and intimated clearly that the decision would have 
been different had the provision included civU contempts or acts 
committed in the presence of the court or so near thereto as to 
obstruct the administration of justice. The limits on the legis- 
lative power to regulate this judicial power are determined by 
the degree of interference with the administration of justice 
that the regulation involves. The same principle defines its lim- 
its in regulating the exercise by courts of the other elements in 
their judicial power referred to above. The legislature may, 
however, punish contempts of court as misdemeanors since this 
does not interfere with the court’s power to punish them but 
is rather in aid of the courts.®’ 

The power to appoint its own officers belongs to the judicial 
department except as the constitution provides otherwise. The 
principal controversy in this field has involved the extent of 
the legislature’s power to regulate admissions to the bar and 
disbarments. The legislature is generally held to have no pow- 
er to compel courts to admit to the bar those who do not meet 
the requirements imposed by the courts themselves.®® Most 
of the cases of this character have involved legislative attempts 
to force the admission of persons not meeting the judicial stand- 
ard of legal training. The legislature may, however, exercise 
its police power to protect the public interest by prescribing rea- 
sonable qualifications for admission to the bar and courts may 
not admit those not meeting those qualifications.®® It has been 
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stated that these are to be regarded as limitations not on the ju- 
dicial department but on individuals seeking admission to the 
bar.®® The legislature may define who shall not practise law, 
but not who shall be admitted to do so.®^ The practice of law in- 
cludes not only appearance before the courts but the customa- 
ry functions of lawyers which do not involve such appearance.®® 
The power to disbar is also judicial but may be subjected to rea- 
sonable legislative regulation.®® A statute requiring jury trials 
in disbarment cases has been sustained as not an invalid inter- 
ference with the court’s power, but the court intimated that the 
legislature could not limit disbarments to cases in which the jury 
had returned a verdict of disbarment.®* A statute prohibiting 
proceedings for the disbarment of attorneys to be instituted 
more than two years after the commission of the offense or 
misconduct complained of, or more than one year after its dis- 
covery, has been held an invalid legislative invasion of the judi- 
cial field.*® The judicial character of the disbarment of at- 
torneys has also been held to invalidate a statute conferring the 
power to suspend or disbar an attorney upon the state bar as- 
sociation.®* The power to appoint other comt officers has also 
been held judicial and legislative attempts to deprive courts of 
their discretion in that matter have been held to violate the 
principle of the separation of powers.®’ 

The proper and efiicient exercise of its functions by the judi- 
cial department could be greatly impeded if another department 
were empowered to impose on it the performance of non-judi- 
cial duties. It is, therefore, the practically universal rule that 
the legislature may not impose non-judicial duties, nor confer 
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non- judicial powers, upon the courts unless the constitution ex- 
pressly provides otherwise. Statutes requiring them to give 
advisory opinions on the request of the legislative or executive 
departments have been held invalid for this reason.®* The Su- 
preme Court of the United States declined to give an opinion on 
questions arising under the Jay Treaty on the groxmd that its 
function was limited to the decision of cases and controversies. 
The view that the rendering of advisory opinions is no part of 
the judicial power is wholly sound. The constitutions of some 
of the states expressly impose that duty on their supreme 
courts.®® It was in part because the court deemed that the 
statute imposed upon it the duty of acting as legal advisor to 
the people of the state that the Supreme Court of Michigan 
held invalid a declaratory judgment act.™ The distinctive feat- 
ure of a declaratory judgment is that no executory process 
follows as of course the decleiration of the rights as between 
the parties to the action. Declaratory judgment acts permit ac- 
tions to be brought even before actual damages have occurred 
and before a wrong is immediately threatened, and the only 
prayer for relief required is for a declaration of rights. An 
action can, however, be brought only in case of em actual and 
bona fide controversy, thus excluding moot cases. The judg- 
ment is either expressly, or by judicial construction of the stat- 
ute, treated as res judicata of the issues involved. The princi- 
pal differences between the procedure authorized by such stat- 
utes and proceedings for injunction are that the imminence of 
threatened injury need not be alleged or shown and that no 
executory process need immediately follow the court’s action in 
declaring rights. The state courts that have passed on the valid- 
ity of such statutes embodjdng the above provisions at present 
unanimously agree that they do not impose on the courts the 
non- judicial duties of deciding moot cases and rendering ad- 
visory opinions but merely create a new procedural device for 
the settlement of actual cases and controversies.’^ Cases origi- 
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Rating in state courts under the declaratory judgment procediu'e 
in which federal rights are brought to a final adjudication in 
state courts will be reviewed by the Supreme Court of the Unit- 
ed States so long as they present actual, not hypothetical, con- 
troversies within the meaning of the Judiciary Article of the 
federal Constitution.’® It has also been held that the requisites 
of judicial action are present where the judgment of the court 
finally establishes the duty of the executive to enforce it though 
the court itself cannot initiate the executory processes.’® These 
considerations justify the recent decision sustaining the Federal 
Declaratory Judgment Act.’* The legislature could not, how- 
ever, impose on courts the duty to pass on even the conflicting 
claims of parties if their decisions thereon had, or could have, 
no legal consequences whatever on the position of the parties 
to the proceedings. This is the real basis for decisions holding 
that no case or controversy exists within the federal judicial 
power where the court’s action is subject to revision by another 
department,’® or can have no effect because a jury’s verdict of 
acquittal cannot be changed.’® 

There are certain matters that the legislature itself may de- 
termine or whose decision it may entrust to administrative of- 
ficers or boards. The question has frequently arisen as to how 
far it may confer the determination of such matters on the 
courts, or impose on them the duty to do so. Statutes are com- 
mon that authorize proceedings before a court to determine 
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F.Supp. , 779 ; AETNA LIFE INS. 
CO; OF HABTFOBD v. HAWOBTH,. 
300 U.S. 227, STVS.Ct. 461, 81 L.Ed. 
617, 108 A.L.B. 1000, Black’s Cas. 
Constitutional Law, 2d 54. 

75 Gordon v. United States, 117 U., 
S. 697. 

76 United States v. Evans, 213 U.S. 
297, 29 S.Ct. 507, 53 L.Ed. 803. But 
see State v. Lee, 65 Conn. 265, 80 A. 
1110, 27 L.B.A. 498, 48 Am.StBep.. 
202 . 
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whether the circumstances exist on whose existence the legisla- 
ture has conditioned the incorporation of cities, the creation of 
road districts, and other similar acts, and that empower or re- 
quire the court to enter the appropriate order according as it 
finds that the requisite conditions do or do not exist in the spe- 
cific case before it. The proceedings are usually adversary 
in fact as well as in form. If the statute merely confers on 
the court the power or imposes on it the duty to determine the 
existence of facts and requires it to enter such order as will 
effectuate the policy that the legislature has determined shall 
be carried out according as such facts do or do not exist, it is 
valid and imposes no non- judicial fimctions on the court.’’' If, 
however, the statute vests in the court the power or imposes on 
it the duty of deciding matters of legislative policy in reaching 
its decision of the case, it is invalid as imposing non- judicial duties 
on the court. The decisions are not in accord as to when a stat- 
ute has this effect. The question generally arises when the 
court’s action is conditioned by factors that involve its exercise 
of discretion on such matters as what would be for the public 
interest or the welfare of those that would be affected by its 
action. Statutes conferring upon courts the power to order the 
incorporation of villages if they should find that the interests 
of the inhabitants would be promoted thereby have been held 
valid by some courts,’® and held invalid by others as imposing 
non- judicial duties on the courts and delegating legislative pow- 
ers to them.’® The same conflict is found where the statutes 
confer similar discretion in creating districts for other public or 
semi-public purposes,®® or confer on them the duty to fix the 
boundaries of cities or such districts.*^ The levying of taxes is 


state V. Ueland, SO Minn. 29, 14 
N.W. ,58. ' 

ys Forsythe v. Hammond, O.O., 68 
F. 774 ; Burlington v. Leebrick, 43 
Iowa ,252. 

State Y. Simons, 32 Minn. 540, 
21 N.W. 750; People ex rel. Shum- 
way Y. Bennett, 29 Mich. 451, 18 Am. 
Kep. 107 ; In re Incorporation of 
North Milwaukee, 93 Wis. 616, 67 
N.W. 1033, 33 L.R.A. 638. 

so Searle v. Yensen, 118 Neb. 835, 
226 N.W. 464, 69 A.B.R. 257 (in- 
yalid) ; State ex rel. Bryant v. Akron 


Metropolitan Park Dist. for Summit 
County, 120 Ohio St. 464, 166 N.E. 
407 (valid). 

siPunkhouser y. Randolph, 287 
111. 94, 122 N.E. 144 (invalid) ; Tyson 
V. Washington County, 78 Neb. 211, 
110 N.W. 634, 12 L.B.A.,N.S., 350 
(invalid); State ex rel. Bryant v. 
Akron Metropolitan Park Dist for 
Summit County, 120 Ohio St 464, 
166 N.B. 407 (valid). For other cases 
sustaining or invalidating the impo- 
sition of other kinds of administra- 
tive duties on courts, see Norwalk 
St. Ry. Co.^s Appeal, 69 Conn, 576, 


g2 GOVEEiraiENTMi POWERS— MSTBIBTrriON Ch. S 

clearly a legislative function,®® but their assessment so far as 
that depends on the value of the taxed property has been held 
both legislative,®® non-judicial,®* and essentially judicial in char- 
acter,®® These different theories as to its nature accoimt for 
the discordant decisions on the extent to which courts can be 
made to review assessments made by administrative officers 
and boards. Courts that hold the process to be either legisla- 
tive or at least non- judicial in character hold that the legisla- 
ture may not impose on them the duty to review the propriety 
or accuracy of the valuations of administrative officers or boards, 
while those that consider the process judicial in nature sustain 
statutes of that character as not imposing on them non- judicial 
functions.®® It is immaterial in the application of these prin- 
ciples whether the legislature casts non- judicial duties on courts 
in the first instance or by defining the scope of judicial review 
of administrative action so as to require the reviewing court to 
determine matters of legislative policy or to require them to 
perform acts of a legislative character. A statute requiring a 
court to test the propriety of an order granting or denying a 
license by determining whether the advantages of granting or 
denying it outweigh the disadvantages thereof has been held 
invalid on this score,®’ Nor may a court be empowered or re- 
quired in reviewing orders of a public service board to enter 
orders involving its revision of the legislative discretion con- 
ferred upon such board,®® although Congress may impose that 
duty on legislative courts.®® The imposition of administrative 
duties upon courts is often sustained where their performance 
involves no exercise of legislative discretion, especially where 


37 A. 1080, S8 A. 708, 39 L.R.A. 794 

(invalid) ; Zanesville v. Zanesville 
Tel & Teleg, Co., 60 Ohio St. 442, 59 
N.E. 109 (invalid); Hooper Tel Co. 
V. Nebraska Tel Co., 96 Neb. 245, 
147 N.W. 674 (valid) ; Citizens^ Sav- 
ings Bank v. Greenburgh, 173 N.Y. 
215, 65 N.E. 978 (valid). 

Munday v. Assessors of City of 
Kahway, 43 N.J.Ii. 338; Harden- 
burgli V. Kidd, 10 Cal 402. 

83 Auditor v. Atchison, T. & S. E, 
By. Co„ 6 Kan. 500, 7 Ain.Eep. 675. 

»4 Mayor, etc., of City of Baltimore 
V, Bonaparte, 93 Md. 158, 48 A. 735. 


85 Pennington v. Woolfolk, 79 Ky. 
13 ; Wheeling Bridge & Tr, By. Co., 
39 W.Va. 142, 19 S.E. 551; Edes v. 
Boardman, 58 N.H. 580. 

86 See cases in footnotes 83, 84, 
and 85. 

87 Hodges V. Public Service Comm., 
110 W.Va. 649, 159 S.E. 834. 

88 Sterling Befining Co. v. Walker, 
165 Okl 45, 26 P.2d 312. 

89 Keller v. Potomac Electric Pow- 
er Co., 261 U.S. 428, 43 S.Ct 445, 67 
L.Ed. 731. 
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required in the course of the administration of justice.®® The 
legislature is also prohibited from burdening courts with the 
performance of executive duties. A statute imposing on a judge 
the duties of prosecutor as the governor’s representative in in- 
vestigating official misconduct is invalid for that reason.®^ The 
power of the legislature to impose on courts the duty of appoint- 
ing non- judicial officers is generally sustained on the theory 
that making such appointments is not the exclusive function 
of any single department and that it frequently involves the 
exercise of judgment so that it is in a sense judicial,®* The lat- 
ter position involves an extremely broad conception of what 
constitutes the exercise of judicial power. The courts that hold 
such statutes invalid as imposing non- judicial duties on courts 
treat the appointing power as primau’ily executive in character.®® 
The Constitution of the United States specifically authorizes 
Congress to vest the appointment of inferior officers in the 
courts.®^ A statute requiring courts to appoint their own sub- 
ordinate officers is valid since their appointment may well be 
considered a power incidental to the judicial function itself.®® 
It should be noted that the problem considered in those cases 
involving the grant of legislative discretion to the courts is not 
invariably the extent to which the legislature may delegate its 
power to others (although that also is frequently involved in 
them), but that of its power to impose any part of it on the 
courts. This is clear from the cases holding that the fixing of 
utility rates cannot be cast upon the courts although the legis- 
lature may delegate that to an administrative board. The pur- 
pose of the principles considered above is not to require the 
legislature itself to do the acts involved in the decisions, but 
to protect the courts from being forced to do them. 

A somewhat analogous problem involves the extent to which 
the legislature can impose functions upon appellate courts. If 


90 State ex rel. Sundberg v. Dis- 
trict Court of Hennepin County, 185 
Minn. S96, 241 N.W. 39. 

91 In re Ricliardson, 247 N.Y. 401, 
160 N.E. 655. 

92 People T. Hoffman, 116 HI. 587, 
5 N.E. 696, 8 N.E. 788, 56 Am.Rep. 
793; Minsinger v. Ban, 236 Pa. 327, 
84 A. 902, Ann.Cas.l913E, 1324; Fox 
V McDonald, 101 Ala, 61, 13 So, 416, 
21 D.R.A. 529, 46 Am.StRep. 98. 


93 State ex rel. Young v. Brill, 100 
Minn. 499, 111 N.W. 294, 639, 10 
AnmCas. 425; Supervisors of Elec- 
tion Case, 114 Mass. 247, 19 Am. 
Rep. 341; In re Appointment of Re- 
visor of Statutes, 141 Wis. 592, 124 
N.W. 670, 18 Ann.Cas. 1176. 

94U.S.O,A.Const. Art II, § 2. 

95 State ex rel. Douglas v. West- 
fall, 85 Minn, 437, 89 N.W. 175, 67 
R.A. 297, 89 Am.StRep, 571. 
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the constitution confers a limited degree of original jurisdiction 
upon the supreme court established by it, the legislature has 
no power to add to its original jurisdiction.*® Nor may it im- 
pose upon a court having only appellate jurisdiction duties per- 
taining to a trial court or those that are not a part of its ap- 
pellate jurisdiction. A statute authorizing trial courts to certi- 
fy questions of law to appellate courts, the trial being held in 
abeyance pending the einswer to the questions, has been held 
invalid on the theory that appellate jurisdiction extends only to 
the review of a case after the trial court has entered a feal 
judgment therein.*’ The court intimated that, but for histori- 
cal reasons, the act would also have been invalid had it au- 
thorized such procedure even after the trial court had entered 
a final judgment in the case. The federal Supreme Court has, 
however, stated that it is proper for it to answer questions certi- 
fied even before a final judgment has been entered in a case.®* 
What constitutes the exercise of appellate functions is a matter 
that may well turn on the scope of the power as it existed at 
the time the particular constitution was adopted.®* 

The grant of the judicial power to the judicial department 
involves as one of its consequences that no other department 
shall deprive it of its powers directly or by transferring any 
of them to those who are not members of the judicial depart- 
ment. This matter has already been considered insofar as the 
legislature itself attempted to perform judicial acts. The judi- 
cial power of a court resides in it and the legislature cannot con- 
fer it upon a single judge thereof,’- nor appoint persons to act 
as a commission of appeal to assist the court in the performance 
of its duties.* It is a part of the trial court’s judicial power to 
judge the law applicable to the facts of a case before it, and a 
statute that makes the jury the judge of both law and fact in 
a criminal trial has been held invalid as conferring judicial pow- 


96MAEBUIIT V. MADISON, 1 
Oranch 137, 2 L.Ed. 60, Black’s Gas. 
Constitutional La-w, 2a 9; Klein v. 
Valerius, 87 Wls. 64, 67 N.W. 1112, 
22 L.R.A. 609. 

9?Morro-w v. Corbin, 122 Tex. 653, 
62 S.W.2d 641. 

98 Old Colony Trust Co. v. Commis- 
sioner of Internal Revenue, 279 D.S. 
716, 49 S.Ct. 499, 73 L.Ed. 91& 


99 Ft Smith Light & Traction Co. 
V. Bourland, 160 Ark. 1, 254 S.W. 
48L 

1 State ex rel. Balle-w v. Woodson, 
161 Mo. 444, 61 S.W. 252 

« State ex rel. Hovey v. Noble, 118 
Ind. 350, 21 N.E. 244, 4 L.R.A. 101, 10 
Am.St.Rep. 143 ; In re Courts of 
Appeal, 9 Colo. 623, 21 P. 47L 
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er upon persons not members of the judicial department.® This 
principle is also the basis for prohibiting the commingling of 
legislative and judicial functions in a single body, as was held 
to have been done by a statute that conferred upon a single 
body the power to both fix rates eind pass on their validity.'* 
The power to adjudge persons in contempt and punish them 
therefor as an incident to the enforcement and application of 
law to specific cases is generally held to be a judicial power that 
legislation may not confer upon executive or administrative of- 
ficers and boards,® although it has been held valid to confer it 
upon a workman’s compensation board when engaged in hear- 
ing specific cases on the theory that the board was performing 
duties of a judicial character therein.® This, however, is a 
minority position. The legislature can obviate the inconven- 
iences imposed on executive and administrative boards by the 
prevailing doctrine by statutes authorizing judicial proceedings 
to compel the giving of testimony, which have been sustained 
as not imposing non- judicial functions on courts.’ Most of the 
cases dealing with the claim that judicial powers had been con- 
ferred on non- judicial officers have involved statutes conferring 
on executive or administrative officers or boards powers of de- 
cision in specific cases in enforcing the legislative policy with 
whose execution they are charged. Such statutes do not con- 
fer judicial power merely because such officials and boards are 
charged with the duty of determining in specific cases whether 
their facts warrant the conclusion that the legislatively pre- 
scribed conditions exist therein that reqmre the enforcement 
of the legislative rule even though this necessarily involves de- 
cisions on the meaning of the law.® The transfer of judicial pow- 
er must be found, if at all, in the limitations imposed upon the 
judicial review of their acts.® If those limitations result in giv- 


3 People V. Bruner, 343 111. 146, 175 Brimson, 154 IT.S. 447, 14 S.Ct. 1125, 

N.E. 400. 38 L.E(3. 1047. 


4 Western Union Tel. Co. v. Myatt, 

O. G.; 98 F. S35. ■ ' 

s People Y. Swena, 88 Colo. 837, 296 

P. 271; Laiigenberg v. Decker, 131 

16 D.R.A. 108; 
In re Sims, 54 Kan. 1, 37 P. 185, 25 
L.Ii.A. 110, 45 Ain.St.Eep. 261. 

6‘In re Hayes, 200 N.O. 133, 156 
S.E. 791, 73 A.L.E. 1179. 


8 Klafter v. State Board of Exami- 
ners of Architects, 259 111. 15, 1C2 N. 
E. 193, 46 L.E.A.,N.S., 532, Ann.Cas. 
1914B, 1221; Noble y. English, 183 
Iowa 893, 167 N.W. 629; State ex 
rel. Dybdal v. State Securities Com- 
mission, 145 Minn. 221, 176 N.W. 
759 ; State v, Darazzo, 97 Conn. 728, 
118 A. 81. 

8 People ex rel. Kern v. Chase, 165 
111. 527, 46 N.E. 454, 36 L.R.A. 105. 


7 Interstate Commerce Comm. v. 
Eottschaefek Const.Law— 5 
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ing them finality of decision on matters of law or of constita- 
tional fact, the statute will be held to have effected an in- 
valid transfer of judicial power to them.^® The scope of re- 
quired judicial review of the decisions of such officers or boards 
is usually tested by the procedural requirements of due process, 
which explains the paucity of decisions on the matter so far as 
the principle of the separation of powers is involved. 

The legislature is also prohibited from performing executive 
acts, from conferring executive powers on certain of its own 
members composing a joint committee of both houses,^*- and 
from engrafting executive duties upon a legislative office.^ It 
may not provide that shares of stock owned by a government, 
whether in its governmental or proprietary capacity, shall be 
voted by a board of which legislative ofiicers are members.^ 
The same case held that this also constituted a legislative in- 
trusion upon the executive appointing power. Constitutions fre- 
quently confer upon the chief executive the appointing power 
in respect of specified offices while leaving appointments to oth- 
er offices to be provided by law. This permits the legislature to 
vest the appointment of such other officers in departments other 
than the executive and to regulate the executive’s exercise there- 
of if the legislature confers it on him.^* Even whei-e the con- 
stitution contains no such provision the legislature may provide 
for appointments by departments other than the executive so 
far as courts have held the function to be not exclusively execu- 
tive. These cases have already been considered. The extent 
to which the appointing power conferred upon the executive 
may be regulated by the legislature is not entirely clear. All 
agree that the legislature could not prescribe qualifications that 
so limit the executive’s discretion and trench upon its choice as 
to amount to a legislative designation of the appointee,^® but as 


Crowell V. Benson, 285 U,S. 22, 
52 S.Ct. 285, 76 L.Ed. 528. 

Stockman v. Leddy, 55 Colo. 24, 
320 1\ 220, Ann.Cas.l016B, 1052; 
Gibson v. Kay, 68 Or. 589, 137 P* 

864 . 

12 SPRINGER V. GOVERNMENT 
OF PHILIPPINE ISLANDS, 277 U. 
S. 189, 48 S.Ct. 480, 72 L.Ed. 845, 
Black’s Gas. Constitutional Law, 2d 
38. 


18 SPRINGER', V. GOVERNMENT 
OP PHILIPPINE ISLANDS, 277 U. 
S. 189, 48 S.Ot. 4S0, 72 L.Ed. 845, 
Black’s Oas. Constitutional Law, 2d 
88 . 

14 People ex rel. v. Capp, 61 Colo. 
396, 158 P. 143 ; Ingard t. Barker, 27 
Idaho 124, 147 P. 293. 

15 Westlake v. Merritt, 85 Fla. 28, 
95 So. 662; see also statement in 
Myers v. United States, 272 U.S. 52, 
47 S.Ct. 21, 71 L.Ed. 160. 
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to how far it can regulate it where that effect is absent is a 
matter of dispute.^ The legislature may regulate the removal 
of executive officers so far as their appointment is within its 
constitutional control although this is limited by some decisions 
so far as it involves offices the appointment to which it has con- 
ferred upon the chief executive.” Its power to regulate the 
removal of officers whose appointment is vested in the chief 
executive by the constitutions is generally denied.” The limita- 
tions on its power to regulate appointment and removal of of- 
ficers do not extend to those whose functions are legislative 
and quasi- judicial rather than executive.” The power to pardon 
offenses is generally conferred on the executive by our consti- 
tutions. The legislature may not itself exercise it nor confer it 
upon another department.®** Acts of general amnesty statutes 
conferring the power to remit penalties upon inferior executive 
officers,*® those providing for indeteiminate sentences or sus- 
pended sentences in criminal cases,®® and those permitting desig- 
nated officials to parole those convicted,®'* have been sustained 
as involving no interference with the chief executive’s pardon 
power. They leave that power unaffected since most of them 
merely authorize a change in the sentence whereas a pardon 
leaves the sentence unaffected but protects the defendant from 
its operation. 


16 See discussion In People ex rel, 
V. Capp, 61 Colo. 396, 158 P. 143; 
State ex rel. Harvey v. Wright, 251 
Mo. 325, 158 S.W. 823, Ann.Cas. 
1915A, 588. 

wSee Myers v. United States, 272 
U.S. 52, 47 S.Ct 21, 71 L,Ed. 160. 

18 Myers t. United States, supra. 

■ m RATHBUN V. UNITEB STATES,, 
295 U.S. 602, 55 S.Ct 869, 79 L.Ed. 
1611, Black’s Cas. Constitutional 
Law, 2d 356. 

20 People ex rel. v. La Buy, 285 111. 
141, 120 N.E. 537; Ex parte Bustil- 
los, 26 N.M. 449, 194 P. 886; In re ■ 
New Jersey Court of Pardons, 97 N. 
J.Eq. 555, 129 A. 624 ; Ex parte Gar- 
land, 4 Wall. 333, 18 L.Ed. 366. 

21 Brown v. Walker, 161 U.S. 591, 
16 S.Ct. 644, 40 L.Ed. 819, 


22 The Laura, 114 U.S. 411, 5 S.Ct. 
881, 29 L.Ed. 147. Of. State v. Sloss, 
25 Mo. 291, 69 Am.Dec. 467. 

23 Ex parte Lee, 177 Cal. 690, 171 
P. 958 ; Com. v. Kalck, 239 Pa. 533, 
87 A. 61; State ex rel. Bottomly v. 
District Court of Eighteenth Judicial 
Dist. in and for Blaine County, 73 
Mont 541, 237 P. 525; Miller v. 
State, 140 Ind. 607, 49 N.E. 894, 40 
L.E.A. 109; Martin v. People, 69 
Colo. 60, 168 P. 1171; Belden v. 
Hugo, 8$ Conn. 500, 91 A. 369 ; State 
ex rel. Bottomly v. District Court of 
Eighteenth Judicial Dist in and for 
Blaine County, 73 Mont 541, 237 P. 
525. 

24 State V. Peters, 43 Ohio St. 629, 
4 N.E. 81; Nix v. James, 9 Cir„ 7 P. 
2d 590, 
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LIMITATIONS ON THE JUDICIAL POWER 

53. The judicial department may not interfere with the legislature, 

its ofScers or its procedure in its performance of its legisla- 
tive functions. 

54. The judicial department may not enjoin or compel members of 

the executive department in their exercise of their discretion- 
ary powers, but the decisions are in conflict as to its power to 
compel their performance of ministerial functions. 

55. The courts have refused to adjudicate political questions, but 

no precise test of when a question is political is derivable 
from the decisions. 

The principle of the separation of powers also operates to 
limit the judicial department in its relations with both the leg- 
islative and executive departments. It has no power to enjoin 
a legislative body from enacting a measure into law,®® nor to 
compel it to perform duties imposed upon it by the constitution.®* 
This is on the theory that the legislature’s responsibility is sole- 
ly political. An exception exists in those states that permit 
courts to enjoin steps in the process of amending constitutions, 
which is an act of law-making, at the instance of taxpayers.®’’ 
Neither can the courts control the action of legislative officers 
relating to their legislative duties, nor control legislative pro- 
cedure.®* Their duty to pass on the constitutionality of statutes 
in cases before them often involves that of determining whether 
the constitutionally prescribed procedure for the enactment of 
legislation has been followed, but even here they have narrowly 
limited the scope of their inquiry by the rules that deal with 
the finality they accord formal legislative records, or by those 
that treat many of those requirements as directory rather than 
mandatory.®® The decisions are not in accord on these matters. 


state ex rel. Better-Built Home 
& Mortgage Co. v. Davis, 302 Mo. 
307, 250 S.W. 80; Missouri & K. I. 
R. Co. T. Olathe, C.O., 156 F. 624. 

86 Fergus T. Marks, 321 111. 610, 
152 N.E. 557, 46 A.L.R. 960. 

27BIlIngham v. Dye, 178 Ind. 336, 
99 N.E. 1, Ann.Cas.l915C, 200; 
Holmberg v. Jones, 7 Idaho 752, 65 
V. 563. 


88 Fox V. Harris, 79 W.Va. 419, 
91 S.E. 209; Ex parte Echols, 39 
Ala. 698, 88 Am.Dee. 749. 

89Eelley v. Marron, 21 N.M. 239, 
153 P. 262; Xolo County v. Colgan, 
132 Cal. 265, 64 P. 403, 84 Am.St.Bep. 
41; Field v. Clark, 143 D.S, 649, 12 
S.Ct 495, 36 L.Ed. 294. 



§§ 53-55 lilMITATIONS ON THE JUDICIAL POWER 69 

but most limit the extent of judicial inquiry in this matter to a 
considerable extent.®® 

The principal limitations accepted by the courts on their pow- 
er to control the executive department involve the extent of 
their power to enjoin or mandamus executive ofScials, and the 
docti'ine of political questions. All cases agree that courts have 
no power to enjoin or compel the performance of acts that are 
of a political character or that involve the exercise of executive 
discretion.®^ The cases are in conflict on their power to compel 
the chief executive or the principal executive officers to perform 
purely ministerial acts involving no discretion.®* Those that 
sustain the power do so on the theory that such officials are 
amenable to legal process to protect private lights affected by 
their refusal to act. Those that deny the existence of the pow- 
er do so on the theory that such officials are politically re- 
sponsible for their acts and that the courts would be powerless 
to compel obedience to their mandates. The immunity has nev- 
er been extended to inferior members of the executive depart- 
ment. Its effect is to create a field of executive immunity from 
legal responsibility. The other limitation on the judicial power 
that operates to relieve the executive from judicial control is 
that involved in the doctrine of political questions. This doc- 
trine has thus far appeeired in two principal forms. The first 
is based on the theory that the constitution itself has given the 
ultimate decision on certain matters to a department other than 
the judicial, and that the court is bound by its answer thereto 
if the question arises in a case before the court. The applica- 
tion of this position is not difficult where the constitution has 
expressly so provided, but in the majority of cases the decision 
that a question is political in this sense is inferred from its es- 
sential nature. There exists no very definite test for determin- 
ing when that inference is permissible with respect to any par- 


30 See W. F. Dodd, Judicially non- 
enforcible provisions of constitu- 
tions. 80 U. of Pa.D.Rev. 54. 

31 MISSISSIPPI V. JOHNSON, 4 
Wall. 475, 18 L.Ed. 437, Black’s Gas. 
Constitutional Daw, 2d 58; State ex 
rel. Daly v. Hender'son, 199 Ala. 428, 
74 So. 951. 

32 Holding that mandamus lies ; 
Martin v. Ingham, 38 Kan. 641, 17 
P. 162 ; Marbiiry v. Madison, 1 


Crunch 137, 2 L.Ed. 60; Winsor v. 
Hunt, 29 Ariz. 504, 243 P. 407. Hold- 
ing that mandamus does not lie: 
People ex rel. v. Dunne, 258 HI. 441, 
101 N.E. 560, 45 L.R.A.,N.S., 500; 
State ex rel. Attorney General v. 
Pluston, 27 Okl. 6C6, 113 P. 190, 34 
L.R.A.,N.S., 380; People ex rel. Su- 
therland V. The Governor, 29 Mich. 
320, IS Am.Rep. 89; Rice v. The 
Governor, 207 Mass. 577, 93 N.E. 821, 
32 L.R.A.,N.S., 355. 
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ticular act, but historical practice and custom are important 
factors in this connection. Among matters held political in this 
sense are who is the accredited minister from a foreign coun- 
try,®^ the existence of a treaty,®* the existence of a state of 
war,®® which of competing state governments is the legal gov- 
ernment,®® and whether a state has a republican form of gov- 
ernment.®’ It has been intimated that the court may pass on 
such questions in the absence of a determination by the proper 
parties.®* The second form under which the doctrine has ap- 
peared is based on the character of the party and the interest the 
court is asked to protect. If the party is invoking judicial aid 
solely to protect its political power, the court will deny jurisdiction 
on the ground that it is being asked to decide a political ques- 
tion. The cases in which this theory has been applied have gen- 
erally involved efforts of states of the United States to prevent 
the enforcement of acts of Congress claimed to infringe on the 
powers reserved to the states.®* It should be noted that the 
doctrine in neither form prevents courts from protecting the 
private political rights of individuals. Furthermore if a state 
provides for the judicial determination of who is entitled to a 
political office, and a defense is interposed under the Constitu- 
tion or laws of the United States, which is overruled, there is 
a case within federal judicial power.** In cases of the second 
type of political question referred to above it is the form in which 
the matter is presented, not its substance, that makes it a politi- 
cal question, and courts will pass on its substance whenever the 
issue comes before them in a justiciable form.** 

39 Georgia r. Stanton, 6 Wall 60, 
IS I).Ed. 721 ; Massachusetts v. Mel- 
lon, 282 TJ.S. 447, 43 S.Ct. 597, 67 B. 
Ed. 1078 ; United States v. West 
Virginia, 295 U.S. 463, 55 S.Ct. 789, 
79 B.Ed. 1546. 

■JO Boyd V. Nebraska, 143 U.S. 135, 
12 S.Ct. 375, 36 E.Ed. 103; Kennard 

T. Louisiana, 92 U.S. 480, 23 L.Ed. 
478; Wilson v. North Carolina, 169 

U. S. 586, IS S.Ct. 435, 42 L.Ed. 865; 
In re Gunn, 50 Kan. 155, 32 P. 470, 
948, 19 L.R.A. 519. 

«The issue of whether federal 
legislation invades the reserved pow^ 
12 S.Ct. 453, 86 L.Ed. 282. ers of the states, which Massachn- 


3Sin re Baiz, 135 U.S. 403, 10 S.Ct. 
854, 34 L.Ed. 222. 

34Terlinden v. Ames, 184 U.S. 270, 
22 S.Ct 484, 46 L.Ed. 534. 

35 Prize Cases, 2 Black. 635, 17 L. 
Ed. 459. 

36 LUTHER V. BORDEN, 7 How. 
1, 12 L.Ed. 581, Black’s Oas. Consti- 
tutional Law, 2d 61. 

37 Pacific States Telephone & Tele- 
graph Co. V. Oregon, 223 U.S. 118, 32 
S.Ct 224, 66 L,Bd. 377. 

38 Ex parte Cooper, 143 U.S. 472. 
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LIMITATIONS ON THE EXECUTIVE POWER 

56. The executive department may not assume the powers or func- 
tions of either of the other departments, nor direct or inter- 
fere with either in its exercise of its own functions. 

The principal problem that has thus far arisen concerning 
interference by the executive department with the others has 
been that of the extent of the executive’s power to pardon con- 
tempts of court. The executive’s pardon power is usually limit- 
ed to offenses against the state or the United States and to 
crimes. The problem has been to determine whether any con- 
tempts of court, and if so, which of them, constitute offenses or 
crimes. It has been held that contempts, even criminal con- 
tempts in which the proceeding is between the public and the 
defendant for the purpose of vindicating the authority of the 
court and punishing the act as a public wrong, are not crimes 
or offenses within the executive’s pardon power.^ The act in- 
volved in the case first cited consisted in publishing scurrilous 
charges about the court because of a decision made by it. The 
weight of authority is against this position. The power to pardon 
has been held to extend to criminal contempts committed out 
of the court’s presence,^® to those committed in its presence,^ 
and to those consisting in violations of its orders.^® The distinc- 
tive feature of criminal contempt proceedings is their purpose 
to vindicate the court’s authority and to punish the act as a 
public wrong as distinguished from a civil contempt proceeding 
whose aim is the enforcement of private rights as the court 
has determined them. It has been decided that the governor 
has no power to pardon a civil contempt, whether it be direct or 


setts sought to raise in Massachu-* 
setts r. Mellon, will be passed on in 
a case properly before the courts. 

42 State V. Shumaker, 200 Ind. 716, 
164 N.B, 408, 65 A.L.R. 218 ; Tayloi 
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S.W. 515; see also dictum in State 
ex rel. Rodd v. Verage, 177 Wis. 295, 
187 N.W. 830, 23 A.L.R. 491. 

43 Ex parte Hickey, 4 Smedes & 
M., Miss., 751; State v. Magee Pub. 
Co., 29 N.M. 455, 224 P. 1028, 38 L.R. 


A, 142 ; Sharp t. State, 102 Tenn. 9, 
49 S.W. 752, 43 L.R.A. 788, 73 Am. 
St.Rep. 851. 

44 Ex parte Magee, 31 N.M. 276, 
242 P. 332. 

46 State ex rel. Van Orden t. Sau^ 
Tinet, 24 La. Ann. 119, 13 Am.Rep, 
115; EX PARTE GROSSMAN, 267 
U.S. 87, 45 S.Ct. 332, 69 L.Ed. 527, 
38 A.L.R. 131, Black’s Cas. Constitu- 
tional Law, 2d 65. 
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indirect.*® This accords with the intimations found in decisions 
sustaining the power to pardon criminal contempts. The courts 
that sustain this latter emphasize the punitive character of the 
proceedings, the lack of jury trial therein, and the need for 
vesting in someone the power to correct abuses of the power of 
punishing contempts. Those denjdng it stress the need for judi- 
cial independence of the executive and the risks to the adminis- 
tration of justice from an abuse of the pardon power if extended 
to contempts of court. The question whether the pardon power 
extends to contempts of the legislative power has not yet been 
passed upon. 

DELEGATION OF POWERS 

57. A department may not delegate to other departments or to pri- 

vate persons the powers whose exercise has been conferred 
upon it by the relevant constitution. 

58. The legislature may confer upon executive or administrative 

ofiScials the power to ascertain the existence of facts on whose 
existence the legislative rule is to become operative as law. 

59. It may also confer upon such officials the power of exercising 

administrative discretion in the execution of a legislatively 
prescribed policy if it itself has prescribed a suflSciently defi- 
nite standard to guide and limit such officials in their exer- 
cise of such power. 

The principle that power conferred upon a department by 
the constitution shall not be delegated by it to others represents 
another phase of the principle of the separation of powers. 
Delegation occurs only when the act that constitutes the delega- 
tion is that of the department whose functions are being delegat- 
ed. It does not occur when one department seeks to confer upon 
another powers that belong to a department other than that 
which is seeking to make the transfer. The typical instance of 
the latter is legislation conferring certain classes of non-judicial 
powers on courts or judicial powers on a department other than 
the judicial. Legislation of the latter type involves an attempt by 
the legislature to redistribute powers, and would involve a case of 
delegation only if it were distributing a part of its own poweK. 
The cases involving this have already been considered insofar as 
they involved attempts by the legislature to confer or impose non- 

46State ex rel Rodd v. Verage, 

177 Wis. 295. 187 N.W. S30, 23 A.L.E. 

491. 
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judicial powers on courts and judicial powers on others than the 
judicial department. 

The principal problem of delegation of power has been that 
of the extent of the delegability of legislative power. It is only 
occasionally that a question of the constitutional validity of 
delegation of its authority by another department is passed on 
by the courts. It has been held that a governor cannot delegate 
to another the power to fix the conditions attached to the grant 
of a pardon where the constitution authorized him to grant con- 
ditional pardons.^’ The enactment of a law involves both the 
determination of what the rule shall be, and that such rule shall 
have the force of law. An invalid delegation may occur with 
respect to either element in the legislative process. The princi- 
ple prohibiting the delegation of legislative power has been given 
an interpretation that would not unduly hamper the legislature in 
invoking the aid of other governmental departments in effectuat- 
ing its policies,*® nor deny to it the necessary resources for per- 
forming its function of laying down policies and establishing stan- 
dards while leaving to selected instrumentalities their execution 
and application.*® The issue in every case is whether the legisla- 
ture has conferred too large a discretion on those charged by it 
in carrying out its policy. It may not delegate its power to make 
law, but may confer authority and discretion as to its execution, 
to be exercised under and in pursuance of the law.®* A statute 
that confers upon an executive or administrative officer or board 
the power to ascertain the existence of facts upon whose existence 
the legislatively prescribed rule is to become operative delegates 
no legislative power to the ofiicer or board.®* A statute of that 
character cannot be said to confer no discretion upon such officer 
or board, since he or it must exercise some discretion in determin- 
ing whether the specified facts exist and considerable discretion 


47 In re McKinney, 3 W.W.Harr, 
434, 33 Del. 434, 138 A. 649. 

48 j; w. Hampton, Jr., & Co. v. 
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446. 

Cincinnati, W. & 25. R. Co. v. 
Clinton County Com’rs, 1 Ohio St. 
77. 


Field V. Clark, 143 U.S. 649, 12 
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220 N.W. 929; State v. Thompson, 
160 MO. 333, 60 S.W. 1077, 54 D.R.A. 
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Ed. 378. 
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may have to be exercised because of the character of those facts. 
Thus the fact on which the President’s power and duty to sus- 
pend the free entry of goods into the United States was condi- 
tioned was his being satisfied that foreign countries were im- 
posing duties on the products of the United States which he 
deemed reciprocally unequal and unreasonable,® and that on 
which his power to adjust rates under the Flexible Tariff Act 
depended was his finding that existing duties did not equalize 
cost differences between domestic goods and those produced in 
the principal competing foreign country.® The room for execu- 
tive discretion in making such findings of fact is apparent. No 
invalid delegation exists, however, if those facts are indicated 
with sufficient definiteness to constitute a standard guiding 
and limiting the exercise of the executive’s power. This is the 
problem of the sufficiency of the standard hereineifter more fully 
considered. 

The legislature frequently finds it impossible or impracticable 
in the regulation of conduct and business to prescribe in detail 
the exact rule that it wishes to apply to the varying facts and 
circumstances of the cases which it wishes to Include within 
its regulatory policy. It has met this problem by creating ad- 
ministrative boards charged with carrying its policy into execu- 
tion in the specific cases intended to be covered, or by conferring 
such power and duty upon executive or administrative officers. 
Legislation of this type generally creates a field of administra- 
tive discretion exercisable by those charged with the execution 
of the law. Discretion is inevitably involved in determining the 
meaning of the legislative standard in its application to the 
specific case in which it is being enforced, and in deciding wheth- 
er the facts and circumstances of such case warrant the execu- 
tion of the legislative policy therein. The grant of discretion 
of the latter type is merely another case of conferring a power to 
find facts upon whose existence the legislature has made certain 
results depend and involves no invalid delegation of legislative 
power if the facts are indicated with sufficient definiteness,® The 
^ant of discretion of the former type is valid if the legislature 
has laid down an intelligible and reasonably definite standard to 
limit and guide those who are to execute the legislatively es- 

Field V. Clark, 143 U.S. ;e49, 12 64 Union Bridge Co. t. United 

49S, 36 RE'd. 294..^ States, 204 U.S. 364, 27 aCt 367, 51 

68 J. W. Hampton, Jr., 

United States, 276 U.S. 394, 48 S.Ct 
348, 72 UBd. 624. 
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tablished policy. The legislature itself must declare the policy 
and fix the legal principles which are to control in given cases.®® 
There is an invalid delegation of legislative power where the 
standard is so indefinite as to confer practically unlimited dis- 
cretion upon the administrators to determine either whether or 
not there shall be a law,®® or what that law shall be.®’ There 
are no exact tests for determining whether the standard in a 
given case satisfies the constitutional standard of definiteness. 
It is largely a question of whether the language used in framing 
it, considering the context and the character of the legislation 
in connection with which it is employed, gives a reasonably 
clear indication of the legislative policy. The factors invoked by 
courts in deciding this matter include a consideration of the in- 
herent necessities of governmental co-operation,®* whether the 
statute has gone as far as reasonably practicable under the cir- 
cumstances,®® difficulties inhering in the problem dealt with by 
the legislation,®* and the extent to which the sense and experi- 
ence of men have given precision to general terms and made them 
certain and useful guides in reasoning and conduct.®’ Statutes 
that condition the grant of licenses to conduct such businesses 
as those of loan brokers, insurance agents, and the like, on ad- 
ministrative findings of financial responsibility, experience, char- 
acter or general fitness, are almost universally sustained as not 
invalid delegations of legislative power to the licensing authori- 
ties.®* There is no invalid delegation in conferring upon a board 
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the power to fix reasonable rates and to prevent by its orders 
unreasonably discriminatory rates or practices of public utili- 
ties.®® The standard indicated by the requirement that licenses 
or permits may be granted only on the applicant’s proof that 
public convenience and necessity will be promoted thereby is 
generally held to satisfy the constitutional standard of definite- 
ness.®^ The decision of whether a tcix shall be imposed and 
how it shall be measured may not be left to the practically un- 
limited discretion of administrative officers.®® Greater latitude 
seems to be permitted in legislation not directly regulating pri- 
vate conduct but restricted to matters connected with the con- 
duct of the government itself,®® but even in this field is the grant 
of unregulated discretion held invalid.®’ It has recently been 
decided that Congress is not required to lay down narrowly 
definite standards in conferring upon the President powers of 
dealing with matters involving the nation’s international rela- 
tions.®* This position was supported not only by considerations 
of policy but also by the argument that the President possesses 
an independent power to represent the nation in the field of 
international relations. 

The making of rules and regulations to carry a legislative 
policy into execution differs from the application of said policy 
to a specific case only in that it defines the meaning of that 
policy in its application to a class of cases instead of to one 
case. The legislature does not mvalidly delegate its legislative 
powers when it confers rule-making powers upon executive or 
administrative officials if it has furnished a sufficiently definite 
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standard to guide and limit those officials in their exercise of 
that power.®® The legislature may confer such power upon such 
officials regardless of the subject matter in respect of which it 
may be exercised by them. It extends to establishing classifica- 
tions for carrying the legislative policy into execution.’® It is 
valid to confer upon such officials the power to prescribe the 
qualifications that will satisfy the standard of professional com- 
petence established by the legislature in broad general terms,” 
to fix subordinate standards that fill in the details of broadly 
phrased legislative standards,’® and generally to fill up the de- 
tails in any legislatively prescribed plan of regulation by pre- 
scribing administrative rules and regulations.’® The grant of 
said power constitutes an invalid delegation of the legislative 
function if the standard set by the legislature is too vague and 
indefinite and confers upon the administrators an unreasonable 
amount of discretionary power.’^ Courts do not always agree 
as to when that has occurred. Thus it has been held both valid ’® 
and invalid ’® to confer upon an administrative board the power 
to prescribe standard forms of insurance policies, and the same 
conflict exists as to how far the power to prescribe regulations 
governing the use of the public highways may be conferred 
upon an administrative ofiicial.” A rule or regulation that is 
not a proper interpretation of the legislative policy is void as 
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being in excess of the administrator’s authority, and an attempt 
to confer power to make such rules would be an invalid delega- 
tion of legislative authority.’® Thus the legislature may ^not 
confer power to make rules that shall supersede the provisions 
of a statute.’® The legislature may provide that the violation 
of administrative rules and regulations shall be punishable,®® 
but it may not confer on the administrator the power to deter- 
mine whether or not such violations shall be pimishable.®^ It 
should be noted that executive and administrative officers and 
boards are in substance exercising a delegated legislative power 
in exercising their discretionary and rule-making powers, but 
that the delegation involved therein is permissible in the sense 
that it is not in conflict with the constitutional principle against 
the delegation of legislative powers.®® 

The grant to the legislature of a state’s legislative power is 
generally construed to imply as one of its consequences that that 
body shall not delegate it even to the people. It is, therefore, 
generally held that the legislature may not refer to the peo< 
pie the decision on whether a general rule prescribed by it shall 
have the force of law, unless the constitution expressly pro- 
vides for such referenda.®® 'The view that such legislation is 
merely a special case of conditioning the application of a legis- 
lative rule upon the existence of a fact, the popular vote in its 
favor, has not prevailed. The mle is otherwise if the legislation 
relates to matters of loced police, and in such cases the legisla- 
ture may leave to a local referendum the question of whether 
it shall be in force in such local unit.®* The real explanation of 
these decisions is that the principle against the delegation of 
legislative power is being construed in the light of the prevalence 
of local home rule in our systems of state government, rather 
than the unconvincing contention that such statutes confer no 
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part of the legislative power on those voting in the local refer- 
endum. The same reason explains the rule that the delegation 
of local legislative powers to municipal corporations does not 
involve an invalid delegation of the legislature’s law-making 
powers. Congress has the same power to confer legislative pow- 
ers upon territorial legislatures. 

The question has sometimes arisen as to how far the legislature 
of a state may condition the operative effect of statutes enacted 
by it on the action of the legislature or other departments of 
other states or the United States. A statute under which the 
amount of a tax payable to a state by foreign corporations do- 
ing business within it was conditioned on the treatment accord- 
ed similar corporations organized under its laws by the state 
of incorporation of such foreign corporations has generally been 
sustained as legislation contingent on a condition completely de- 
fined by the legislature of the state enacting the rule.®® The 
legislature of a state may also provide that a statute enacted by 
it shall become operative when, or remain in effect only so long 
as, a given federal statute takes or remains in effect.®® The gen- 
eral rule, however, is that it may not confer on the authorities of 
another state, or of the United States, the power to determine 
what shall be the rule in force in the state, or condition changes in 
its rule on changes in rules enacted by other states or the United 
States.®’ Neither may Congress delegate to a state the power 
to define the constitutional scope of federal admiralty power by 
giving effect to state workman’s compensation acts in defining 
rights arising under admiralty law.®® There is, however, no in- 
valid delegation of its power in defining the character of pro- 
hibited interstate shipments by reference to state laws,*® or the 
permissible exemptions under the Bankruptcy Act by reference 
thereto.®® Such provisions do not transfer to the state the pow- 
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er to determine the rule that shall apply, but only describe the 
situations that are within such rule. The legislature is also pro- 
hibited from delegating its powers to private persons or agen- 
cies,®^ although, on the analogy of the “local option” cases, legis- 
lation has been sustained that required the consent of private 
persons affected thereby before a public official could grant re- 
lief from the provisions of municipal zoning ordinances.®® The 
exigencies of government and the desire to protect reasonable 
private interests have overcome the logical implications of a 
legal doctrine in such cases. 
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FEDERAL SYSTEM IN GENERAL 

60. The Constitution has established a dual system of government 

for the people of the United States. There exist two govern- 
ments within the territorial limits of each of the states, the 
national or federal government and the state government. 

61. The national government operates as immediately upon persons 

and things within a state as does the government of that 
state. 

62. The division of governmental powers between these two govern- 

ments is effected by the Constitution of the United States. 

The Constitution of the United States has established a fed- 
eral system for the government of the people of the United 
States. The Constitution and the laws enacted in pursuance 
thereof constitute an integral part of the law in effect in each 
state by virtue of their own force and not merely by the suffer- 
ance of the state. The national government operates as directly 
and immediately upon the people and territory of each state as 
does its state government. There thus exist within each state 
two governments capable of exercising within it legislative, 
executive and judicial powers.^ The sphere of each is deter- 
mined by the federal Constitution which has distributed between 
them those portions of the sovereign power of the people of the 
United States which it has not reserved to the people. The gen- 
eral principle employed in interpreting that distribution is that 

ITarble’s Case, 13 Wall. 89T, 20 v. Butler, 297 U.S. 1, 66 S.Ct 312, 
L.Ed. 697 ; Ex parte Siebold, 100 U. 80 L.Ed. 477, 102 A.I,.R. 914. 

S. 371, 26 L.Ed. 717; United States 
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the national government possesses those powers only that have 
been expressly or impliedly delegated to it by the specific or gen- 
eral grants of power made by the Constitution to the several 
departments of that government, and that the states possess 
all others not expressly denied them although each state can 
exercise them only with respect to persons and things within 
its territorial jurisdiction.* It is this that is denoted by the 
statement that the national government is wholly one of delegat- 
ed powers and that all powers not so delegated are reserved to 
the states unless expressly denied them or reserved to the people. 
The Constitution thus limits both the national government and 
the states to the exercise of those powers belonging to them 
under its distribution of powers, and, as a corollary thereto, 
makes each supreme within its constitutionally prescribed 
sphere. The subsequent discussion will consider these limits only 
insofar as they are based on this distribution of powers, leaving 
for later consideration those based on the various specific or gen- 
eral limitations on government found in the federal and state 
constitutions. 


SCOPE OF NATIONAL POWERS 

63. The fundamental principle defining the division of powers be- 

tween the national and state governments is that the former 
government possesses only those powers that have been ex- 
pressly or impliedly delegated to it by the Constitution. 

64. The Constitution has expressly conferred upon Congress the 

general power of making all laws necessary and proper for 
carrying into execution all powers vested by it in the gov- 
ernment of the United States. This express provision has 
been an important factor in developing the scope of the other 
particular powers conferred upon the national government, 
especially those conferred upon its legislative department. 

65. The Congress may exercise its powers to prescribe for the areas 

within the national government’s control regulations of the 
character that a state may prescribe within its field by ex- 
ercises of its police power, but Congress may not exercise any 
of its powers primarily for the purpose of regulating mat- 
ters whose regulation has been entrusted exclusively to 
the states. 

s McOTliiLOCH V.- IWAHIsT/AND, 4 States v. Cruikshank, 92 U S 6^ 23 
Wheat 816, 4 L.Bd. 579, Black’s Oas. L.Ed. S88. ’ ’ ‘ . 

Constitutional Law, 2d 96; United > ' ■ 
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The two governments exercise their respective powers over 
the same social and economic life within a state. The scope 
of action permissible under any power is a function of both the 
subject matter upon which it can operate and the character of 
regulation that can be imposed thereon under it The basic 
principle that defines the relationship of the two governments 
is that any action of the national government that is within the 
scope of its delegated powers prevails over any state action in 
conflict therewith.® This does not, however, define what lies 
within the scope of those powers. That can be determined only 
by construing the terms in which the Constitution has conferred 
those powers upon the several departments of the national gov- 
ernment, and the limits on its action are those implicit therein. 
The powers belonging to a state are not enumerated in the Con- 
stitution, which merely reserves to it all powers other than those 
delegated to the national government, those expressly denied to 
a state, and those reserved to the people.* The extent of the 
national government’s powers is both the limit of its own pow- 
ers, and the most important single factor in defining what lies 
within a state’s reserved powers. The principles employed in 
determining what specific action lies within its delegated pow- 
ers are thus the most important factors in defining the con- 
stitutionally established balance between the two governments. 

The problem of the extent of the national government’s pow- 
ers arises most frequently in connection with its legislative pow- 
ers. The majority of these are enumerated in Section 8 of 
Article I of the Constitution. The principal issue has been 
whether the terms of the grant shall be narrowly or broadly 
construed. The terms in which some of the powers are grcinted 
describe a much more extensive field of national power than 
those in which others are conferred, but none is conferred in 
terms so definite that its language indicates exactly and ex- 
haustively what specific acts lie within or without it. The ques- 
tion of narrow or broad construction is as pertinent for those 
grants that describe a relatively limited field of national control 
as for those that define a wider sphere of national action. The 
Preamble to the Constitution announces the broad general ob- 
jectives aimed at in establishing the Constitution. It is not, 
however, a grant of powers to the national government.® That 

8 Ex parte Siebold, 100 TJ.S. 371, 6 See statement in Jacobson y. 

25 I/.Ed. 717. Massachusetts, 197 U.S. 11, 25 S.Gt 

4 U.S.C.A.Const., Amend. 10. 358, 49 L.Ed. 643, 3 Ann.Oas. 765. 


84 BBLATIONS BETWEEN NATION AND STATES Ch. 4 

government may promote those purposes only through its ex- 
ercise of its delegated powers. The objects for which these were 
conferred upon it must generally be inferred from the terms 
in which they are granted. The full extent of those objects is 
not exhausted by enumerating the particular objects for which 
the separate powers were conferred. They may be derived by 
inference from the grant of two or more powers; the national 
government’s power to establish a uniform national currency 
has been derived from its powers to borrow, to coin money, and 
others.® They may be based on the fact that the Constitution 
has made the United States a sovereign and independent nation 
vested with the entire control of the international relations of 
its people; the national government’s control over aliens has 
been supported on that basis.’ The extent of the national gov- 
ernment’s legislative powers is not limited to such legislation as 
is specifically indicated by the language in which its specific 
powers have been conferred. The Constitution expressly grants 
to Congress a general power to make all laws necessary and 
proper for carrying into execution not only its own other legis- 
lative powers but all other powers vested in the national gov- 
ernment* Its implied powers are not limited to those that are 
indispensable to the effective exercise of its other powers, but 
include that of employing any means which are appropriate and 
plainly adapted to any legitimate end that it may realize through 
their exercise.® The practices of other sovereign nations may 
form the basis for implying a national capacity for exercising 
a particular power in a given manner, but the national govern- 
ment possesses no inherent sovereign powers and may not ex- 
ercise a power merely because other sovereign nations possess 
it.’® The existence of an emergency cannot effect a transfer to 
the national government of a power belonging to the states, 
but it would seem that it is not wholly to be ignored in deter- 
mining whether particular national action is an appropriate 
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means for promoting an objective which it lies within the com- 
petence of that government to promote. It thus becomes a fac- 
tor in defining the actual scope of its implied powers.^^ It is un- 
necessary to invoke the principles that define the scope of im- 
plied powers where the specific national action is the very ac- 
tion indicated by the terms in which a power is granted. Thus 
the coinage of metallic moneys can be immediately derived from 
the grant of the power to coin money. It is only when the 
specific action is other than that thus indicated that the prin- 
ciple of implied powers serves as the mediating factor for con- 
necting such action with the specific power or powers of which 
it is an exercise. The doctrine of implied powers has its most 
important application in developing the extent of national legis- 
lative powers, but is also employed in defining what particular 
action constitutes an exercise of the judicial power delegated to 
the national government.^ 

The increased social and economic integration of the nation 
that hcis occurred since the adoption of the Constitution has cre- 
ated many situations in which state action has been deemed in- 
adequate to cope successfully with existing problems. This has 
frequently led to national legislation indirectly regulating mat- 
ters that could not be directly regulated by the national govern- 
ment through an exercise of any of its delegated powers. The 
national powers that have been most frequently invoked for 
this purpose have been its postal, taxing and commerce powers. 
The postal power may be exercised by prohibiting the use of 
the mails to lottery tickets,^® and to unlicensed securities.^* The 
immediate field in which the regulations took effect was one 
subject to national control, but the main purpose of the regula- 
tions was not so much to exclude such articles from the mails 
as to employ such exclusion to reach objectives lying within a 
state’s exclusive power. The use of the taxing power to force 
state banknotes out of circulation has been sustained although 


u Wilson T. New, 243 U.S. 332, 3T 
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the decision was rested in part on other powers.^® A discrimina- 
tory excise tax on the sale of oleomargarine that seems to have 
been motivated by a desire to protect producers and sellers of 
butter has been held valid.^® The power to tax includes that 
of enacting any measure having a reasonable relation to its en- 
forcement. This theory has been used to justify an elaborate 
system for regulating trade in narcotics whose undoubted aim 
was to regulate that traffic rather than the collection of reve- 
nue.^’’ Despite judicial intimations casting doubts on the deci- 
sion in United States v. Doremus, the Supreme Court finally de- 
clined to overrule it.^* A purported exercise of the federal tax- 
ing power will be held invalid if it is clear from the face of the 
statute, from the impossibility of raising revenues under its op- 
eration, or from the close relation of the imposition to a regula- 
tory scheme that could not be directly enforced by the national 
government, that its primary purpose is not revenue but the 
enforcement of such regulatory system.^® A special income tax 
on the net income of those knowingly employing children under 
specified ages in certain named industries, and prohibitive ex- 
cises on speculative transactions in commodity markets which 
were integral parts of a system for the regulation of such 
markets, have been held invalid on these grounds.*® Courts 
view the impositions in such cases as penalties rather than taxes, 
and invalid unless the nationeil government has the power to 
directly enact and enforce the regulations for whose violation 
the penalties are imposed.®^ The invalidity of the imposition 
may result not merely where the invalid regulation is effected 
through the imposition of the so-called tax, but also where it is 
effected through the expenditure of the funds raised therefrom.*® 
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The national government may exercise its power to regulate in- 
terstate and foreign commerce to prohibit the movement of 
goods therein.^® It may not, however, exercise that power in 
order to regulate matters whose regulation belongs exclusively 
to the states, as by prohibiting the interstate shipment of goods 
produced in factories employing child labor.®* It may exercise 
this power in such manner as to assist a state in promoting a 
valid state policy by conditioning the exclusion of articles from 
interstate commerce on state action,®® or by removing from 
certain articles the protection of the commerce clause at an 
earlier stage than would be the case therewith but for such ac- 
tion.®® The reasoning of the cases leaves it in doubt as to how 
extensive this national power is. The formal factor that has 
been most generally relied upon in the decisions invalidating 
Congressional attempts to use the national government’s postal, 
taxing and commerce powers to regulate matters held by those 
decisions to be within the exclusive regulatory powers of the 
states, has been the express reservation to the states of powers 
not delegated to the national government which is found in the 
Tenth Amendment to the federal Constitution. The use of the 
reservations made by the Tenth Amendment as an independent 
basis for limiting the scope of delegations made to the na- 
tional government seems unwarranted. 'The more reasonable 
construction of that Amendment is that it merely made explicit 
a limitation in favor of the states that was already implicit in 
the general theory that the national government was one of 
delegated powers only. However, whatever the formal basis 
invoked, validity or invalidity seems to turn on whether the dele- 
gated powers are being exercised primarily to attain the nation- 
al object for which they were conferred upon the national gov- 
ernment or one whose promotion lies beyond the competence 
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of that government. It is frequently difficult to decide this mat- 
ter, particularly when the immediate field in which the act in 
question takes effect is that indicated by the terms in which the 
power purported to be exercised is granted. The legislative pur- 
pose becomes the dominant factor in the decision, and this readi- 
ly accounts for such inconsistency as marks the decisions in this 
field. It is clear, however, that federal powers have been permitted 
to be exercised in many instances to achieve results that a state 
could achieve within its own boundaries through an exercise of 
its police power. There is, in that limited sense, a federal police 
power. It is not, however, an independent power, but rather de- 
notes a power incidentally to promote such results so far as they 
lie within the range of its delegated powers.*’ The national 
government has never been held to possess a power directly or 
indirectly to regulate a matter involving the internal affairs of 
the nation, as distinguished from its foreign relations, merely 
because the individual states lacked power to deal adequately 
with it, and the theory has been several times rejected by the 
Supreme Court.** 


SCOPE OF STATES’ POWERS 

66. A state’s powers inclp^e only those that the Constitution has 

neither delegated to the national government, nor expressly 
denied the states, nor reserved to the people. 

67. A state law is unenforcible to the extent of its conflict with any 

valid exercise of any of its powers by the national govern- 
ment. 

68. A state law is also unenforcible to the extent that its enforce- 

ment would conflict with the realization of the objectives in- 
tended to be protected or promoted by the grant of a power 
to the national government. 

8^Mr. Chief Justice Hughes has, Black’s Cas. Constitutional Haw, 2<1 
however, described this process un- 230. 
der the commerce power in the fol- 
lowing language: “In doing this it ^ Kansas v. Colorado, 206 U.S. 46, 
(the federal government) is merely 2T S.Ct 655, 51 L.Ed. 956. Compare 
exercising the police power, for the argument of court in discussing basis 
benefit of the public, within the field and scope oi the national govern- 
of interstate commerce. KEN- mentis power over foreign affairs in 
TUCKY WHIP & COLLAR CO. v. United States v. Curtiss-Wright Ex- 
ILLINOIS CENT, R. CO., 299 U.S. port Corp., 299 U.S. 304, 5T S.Ct 216, 
334, 57 S.Ct. 277, 81 L.Ed. 270, 81 L.Ed. 255. 



66-70 


SCOPE OP STATES’ POWEBS 


89 


€9. The classification of federal legislative powers into exclusive 
and concurrent powers has been developed in connection with 
the problem of determining the extent to which the mere 
grant of a power to the federal government, apart from any 
specific exercise thereof, operates as a limit on the powers of 
the states. The results of its employment conform with the 
principles stated in the two preceding paragraphs. 

70. The Congress may, within limits, exercise its powers to relieve 
the states of what would otherwise be limits on their powers, 
and to assist them in realizing a legitimate local policy. 

The foregoing considerations are important in defining the 
scope of a state’s reserved powers because that depends upon the 
extent of the national government’s powers. There are, how- 
ever, problems involved in determining what specific state ac- 
tion lies within its reserved powers that can be solved only by 
invoking additional considerations. Any state action that con- 
flicts with a valid exercise of any of its powers by the national 
government is unenforcible as long as the conflict endures, al- 
though it is not necessarily absolutely void so as to require re- 
enactment when the barrier interposed by the federal action is 
removed. The limits on state action are, however, more ex- 
tensive than those represented by actual exercises of its powers 
by the national government. The states are expressly prohibit- 
ed from exercising certain powers.*® The only problem to which 
such prohibitions give rise is whether specific state action falls 
within the prohibited class. A more important prohibition is 
that implied from the grant of so-called exclusive powers to the 
national government. Their exclusive character may result ei- 
ther from the specific terms in which they are conferred or from 
the fact that they are of such character as to be exercisable by 
a single authority only.®® Their mere grant to the national gov- 
erment excludes them from the powers reserved to the states 
even in the absence of any exercise thereof by the former.®^ 
The utility of this formal principle in deciding whether specific 
state action is valid or invalid is extremely limited since it fur- 
nishes no test for determining when state action constitutes an 
attempted exercise of one of these exclusive powers. There are 
no great difficulties when the state’s action is the very action 

29 U.S.C.A.Const., Art I, Sec. 10. 181 ; Houston v. Moore, 6 Wheat 1, 

5 L.Ed. 19. 

so STURGES V. GROWNIN- 
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indicated by the express language of the national power, but 
the difficulties increase when the state’s action is of the same 
or similar character as national action that could be implied 
from the grant of an exclusive power. It is also unnecessary 
since the limits imposed on a state’s power by the grant of any 
power to the national government apply to every kind of power 
a state possesses so that the validity or invalidity of specific state 
action does not depend on whether it be viewed as an exercise 
of the same power as that conferred on the national govern- 
ment or of some power possessed by a state and exercisable by 
it within certain limits only. The ultimate issue is whether 
the particular state regulation unduly burdens or interferes with 
the realization of the national policies intended to be protected 
or promoted by the grant of such powers to the national gov- 
ernment, not whether it is an exercise of a power exclusively 
conferred upon that government. It is on that basis that state 
action regulating the very subject matter that the national gov- 
ernment had regulated under its exclusive war power has been 
sustained as a valid exercise of its police power.®* To state the 
problem as that of determining whether or not a state’s action 
constitutes an exercise of an exclusive national power affects 
the form in which the answer is stated, but does not change the 
character of the problem or the factors affecting its solution. 

The courts have developed the theory that there are certain 
powers belonging to the national government which a state may 
also exercise under certain circumstances and within certain 
limits. The mere grant of such a concurrent power to the na- 
tional government does not prevent a state from exercising it 
to some extent. A state may not, however, exercise the whole 
part of such concurrent power which the national government 
has failed to exercise. State action may be invalid as an exer- 
cise of a concurrent power even though not in conflict with any 
national exercise thereof. Ibe rule, as generally stated, is that 
the regulation of a subject matter which the national govern- 
ment might regulate under one of its concurrent powers is ex- 
cluded from a state’s reserved powers whenever the national 
government has indicated its intention to exclude it therefrom. 
It may indicate its intention either by afiirmative action or by 
its non-action, but the latter has that effect only if the state 
regulation relates to a subject matter requiring uniform national 

82 Gilbert v, Minnesota, 254 U.S. 
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treatment.®* The reasons invoked to define the latter resemble 
those relied on in determining whether state action conflicts 
with the grant of an exclusive power to the national government. 
A concurrent power is, to that extent, an exclusive power.®* 
The concept of concurrent powers still constitutes an important 
anal3d;ical device employed in legal and judicial reasoning about 
the problem of the distribution of powers between nation and 
state. Its utility is negligible in many situations. It can be a 
theoretical basis for the inclusion of certain acts within the scope 
of a state’s reserved powers, but the invalidity of a given state 
action cannot be deduced therefrom since that depends on es- 
tablishing that such act was not within any power reserved to 
the states. The concept is also unnecessary to explain deci- 
sions sustaining state regulation of matters that could be regu- 
lated by the nationcJ government under such powers, since these 
can invariably be sustained as exercises of a state’s police power 
within the limits imposed thereon by the existence or exercise 
of a co-existing national power over the same subject matter. 

The situation may be briefly summarized as follows. The 
limits on a state’s power resulting from the possession by the 
national government of any particular power cannot be satis- 
factorily derived from its exclusive or concurrent character. 
The attempt to determine whether a specific state regulation 
of a given subject matter is within that state’s reserved powers 
through the employment of these concepts rather diverts at- 
tention from important considerations affecting the answer. 
These are to be found in the fact that the organic character of 
the social and economic life upon which both governments oper- 
ate may result m projecting the effects of state regulation into a 
field within the national government’s power of regulation so 
as to produce a conflict with a national policy evidenced either 
by the mere grant to that government of a power to control that 
field or by an actual exercise of one or more of its powers by 
that government. The validity or invalidity of the state regula- 
tion depends on the non-existence or existence of such conflicts. 
The issue is not whether the state regulation constitutes an exer- 
cise of the same or a similar power as that belonging to the na- 

S3 Cooley v. Board of Wardens of S4 Leisy y. Hardin, 135 U.S. 100, 
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tional government, but whether it exceeds the limits imposed by 
the existence of the national government with its powers upon a 
state’s exercise of every kind of power it possesses. The gener- 
al tests of the existence or non-existence of the requisite kind 
and degree of conflict are the same whether an exclusive or 
concurrent national power is involved. The decision is the re- 
sult of a process of balancing the interests that the state is seek- 
ing to protect or promote by its regulation as against the nation- 
al interests that might be affected by its operation, and the dis- 
tinction between exclusive and concurrent national powers is 
of minor importance in the process although it is still an ele- 
ment in the legal formulation of the problems, in the form of 
their solutions, and in the reasoning adduced to support the lat- 
ter. 

Congress has on several occasions relieved the states from a 
limit imposed on their powers by the grant of the power to regu- 
late interstate commerce to the national government. The Su- 
preme Court had construed that clause to prevent a state from 
prohibiting interstate sales of liquors within it and the sale there- 
of within it in the original package even after its interstate 
movement had wholly ended.®® It was thereafter held that Con- 
gress might exercise its power to regulate interstate commerce 
so as to subject intoxicants to state prohibitory statutes upon 
their arrival within a state, or by prohibiting their interstate 
transportation into any state for sale or use therein in violation 
of its laws.®* Legislation of this character applicable to prison- 
made goods has also been sustained.®’ Congress may, there- 
fore, exercise its commerce power, in some cases at least, to 
aid a state in promoting a local policy by consenting to the en- 
forcement of a state law that would be unenforceable but for 
such action. The original restriction on the states had been 
based on the theory that the commerce power, so far as this 
type of regulation was concerned, was an exclusive power which 


35 Bowman v, Chicago & N. W. Ry. 
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the states could not exercise without the assent of Congress. 
Under this theory the need for such ameliorating Congressional 
action exists only in respect of state action that would be invalid 
without it, and would exist whether such state action be deemed 
an attempt to exercise an exclusive or a concurrent national 
power. The important problems are to determine whether there 
are any limits on the power of Congress to exercise any of its 
powers in this manner and for this purpose, and how those lim- 
its are to be defined. There is no reason for believing that the 
commerce power is the only one capable of exercise in this man- 
ner and for this purpose. Nor are the decisions sustaining such 
exercises of the commerce power based on a general principle 
that it may be exercised to relieve the states of every restric- 
tion heretofore imposed on them by the commerce clause. They 
were originally based on the theory that Congress might have 
completely prohibited the interstate transportation of intoxi- 
cants. The basis for holding valid the statute depriving prison- 
made goods of the protection of the original package doctrine 
was that it affected a right whose exercise had never been re- 
garded as a fundamental part of the interstate transaction but 
a mere incident thereof. This basis would justify a wide ex- 
tension of this type of regulation. A principal reason for sus- 
taining the prohibition of interstate shipments of prison-made 
goods into states where they were to be used or sold in violation 
of the laws of such states was that the states possessed the power 
to forbid traffic therein in their internal commerce. This con- 
ditioning of the valid scope of the federal commerce power upon 
the state’s power to deal with a subject matter in its internal 
commerce may well expand the permissible scope of this type of 
regulation beyond that possible when the emphasis was placed on 
the power of the federal government to completely prohibit the 
interstate movement of the articles, broad as that power is. 


FEDERAL PROPERTY WITHIN STATES 

71 . A state may not so exercise any of its powers as to hamper or 
interfere with the federal government’s effective use of fed- 
erally owned property situated within it. 

T2, The federal government has exclusive jurisdiction over all 
places purchased, by the consent of the legislature of tiic 
state in which such place is situated, for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings. 
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73. The division of jnrisdictio'n between state and nation over fed- 
erally owned lands within a state if acquired by other means 
than purchase with the consent of the legislature of the state 
in which located, or if so purchased for purposes other than 
those specified in the preceding paragraph, depends upon the 
extent of jurisdiction ceded to the United States by" the state, 
subject to the principle stated in paragraph 71. 

The distribution of power between the federal and state gov- 
ernments that prevails generally within the territorial limits of a 
state is modified under some circumstances with respect to places 
therein owned by the United States. It is an invariable rule that a 
state is limited in exercising its jurisdiction over such places to 
such exercises thereof as will not interfere with or impair the 
federal government’s effective use thereof, and of the struc- 
tures thereon, for the purposes for which it acquired them.®* No 
state can escape this minimum restriction on its powers by its 
own sole act, and it is doubtful that any organ of the federal 
government could relieve it therefrom. The extent of addition- 
al restrictions on a state’s power over such places is, however, 
within the control of such state and dependent on its action in all 
cases except insofar as the federal government has reserved juris- 
diction over such places at the time the state was admitted into 
the Union. The Constitution expressly confers upon Congress ex- 
clusive legislative power over ^ places purchased by the Unit- 
ed States, vsfith the consent of the legislature of the state in which 
they are situated, for the erection of forts, magazines, arsenals, 
dockyards and other needful buildings.*® 'The consent of the 
state may be given either before or after the purchase and by 
either general or special legislation. The consent itself operates 
as a cession of exclusive legislative and judicial jurisdiction over 
such places by the very terms of the Constitution. It has been 
intimated that a consent so qualified as to defeat such exclusive 
jurisdiction would be void, but that the mere reservation of a 
right to execute the state’s civil and criminal process within such 
place is not inconsistent with such exclusive jurisdiction.*® The 
laws of a state have no legal force within places so acquired for 
such purposes by the United States." The purposes for which 

ss United States v. Unzeuta, 281 TJ. « United States v. Cornell, Fed. 
S. 138, 50 S.Ct 284, 74 L.Bd. 761; :Ca&No.l4,8e7, 2 Mason 60. 
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lands and buildings may be acquired with a resultant transfer 
of jurisdiction thereover to the United States, if the acquisition 
was by purchase with the consent of a state’s legislature, include 
the maintenance of navy yards, ^ military hospitals,*® military 
reservations,** customs houses,*® locks and dams for the improve- 
ment of navigation,*® post-offices,*’ and soldiers’ homes.*® It has 
been recently stated that the expression “other needful build- 
ings’’ includes whatever structures are necessary in the per- 
formance of its functions by the federal government.*® The ques- 
tion whether a state has given its consent is itself a federal ques- 
tion.®® The acquisition by the United States of places within a 
state for purposes of the kind mentioned in the constitutional 
provision referred to above by methods other than purchase with 
the consent of the state’s legislature, or for other purposes by 
any method including purchase with such consent, does not alone 
transfer to the United States any jurisdiction thereover except 
such as is necessary to carry out the purposes for which they 
were acquired, nor deprive a state of any jurisdiction other than 
that whose exercise would interfere with realizing such federal 
purposes.®* A state may, however, cede a part of its jurisdic- 
tion over such places to the United States, and may attach to its 
cession any conditions not inconsistent with carrying out the 
purposes for which they were acquired.®* It may not attach such 
inconsistent conditions since it has no power to directly or in- 
directly interfere with the federal government’s use of such places 
for the purposes for which it acquired them. The valid terms 
of a state’s cession of jurisdiction define the distribution of gov- 
ernmental powers over such places between the two govern- 
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ments,®^^ .A cession' of this character may be made by the state 
at any time, and, being for the benefit of the United States, is 
presumed to be accepted by the latter. It cannot be recaptured 
by the sole act of the state after it has been accepted by the 
United States.®^ The contention that the United States has no 
power to accept exclusive jurisdiction over lands within a state 
acquired for purposes other than those specified in Article 1 , 
Section 8, Clause 17, of the Constitution has recently been re- 
jected.^® The laws of a state that interfere with effectuating 
the purposes for which the United States thus acquires such 
places, and those dealing with matters over which jurisdiction 
has been ceded to the United States, have no legal force within 
places thus acquired by the United States.®® 


RECIPROCAL IMMUNITY FROM TAXATION 

74. Neither government may so exercise its taxing power as to un- 

duly burden or hamper the performance of its governmental 
functions by the other. 

75. A tax imposed by the one government is invalid if its effect up- 

on the governmental functions of the other is immediate and 
direct, but valid if such effects are merely remote and in- 
direct. 

76. The taxation by the one government of the property used by 

the other in performing its functions, of the bonds of the 
other, of the income from such bonds, of the contracts of the 
other, and of any of the activities connected with the other’s 
performance of its functions, is invalid. 

77. The compensation paid to an officer or employee of the one gov- 

ernment, and the income derived by any of its public instru- 
mentalities from the performance of the governmental func- 
tions it was created to perform, may not be taxed by the 
other, but an independent contractor is not considered an 
officer or employee within this principlev 

53 Palmer v. Barrett, 162 U.S. 399, 65 Collins v. Tosemite Park & Curry 

16 S.Ot. 837, 40 L.Ed. 1015; United Co., 304 U.S. 518, 58 S.Ct 1009, 82 L. 
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78» The reciprocal immaiiity of each govemmeBt from taxation hy 
the other formerly extended to even private instrumentalities 
used by them in their perforniance of their respective gov- 
ernmental functions, but recent decisions have reversed/ sev- 
eral prior decisions so holding and indicate a trend in the di- 
rection of further reversals in this field. 

79. The immunity conferred by these principles may not be defeat- 

ed by resort to devices whose clear purpose is to^ reach a pro- 
hibited result by indirection, but the' inclusion of a factor not 
directly taxable in the measure of a tax on. a valid tax sub- 
ject Is permitted where no such purpose is intended. 

80. The immunity of a state and its instrumentalities from federal 

taxation does not extend to its non-governmental functions 
and instrumentalities engaged therein, even when the income 
derived therefrom is used to support its governmental activi- 
ties. 

81« The federal government may confer upon private agencies and 
instrumentalities availed of by it to execute its powers an 
Immunity from state taxation whenever the grant thereof is 
a necessary and proper means for executing any of its pow- 
ers. 

82. The extent to which each government may consent to waive its 
immunity from taxation by the other has not yet been defi- 
nitely determined, but dicta announce that each may do so. 

The discussion thus far has been concerned primarily with the 
principles defining the areas of control within which the federal 
government and states may exercise their respective powers 
in the regulation of persons and things within the territorial lim- 
its of a state. It is inevitable that the exercise of its powers by 
the one will at times affect the means and instrumentalities em- 
ployed by the other in carrying out the functions it has assumed 
to perform. It has been shown by experience that this may re- 
sult in imposing a serious burden upon the latter in carrying 
on its activities. The adjustment of conflicts of this character 
has been effected to a large extent through the development of 
the principle that neither the federal government nor a state may 
so exercise their respective powers as to unduly burden or im- 
pair the effective functioning of the other within its allotted 
sphere. The Constitution contains no express general limita- 
tion of this character, but it has been judicially developed as an 
inference from the necessities of the dual system of government 

Bottschaefeb Const.Law— 7 
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established by it.®’ The limits on the immunity of the agencies 
and instrumentalities of the one from action by the other are 
defined by the principle on which such immunity rests.®® The 
purpose of conferring it is the protection of the functions of 
each government in its proper province.®® It has, accordingly, 
been held that it cannot be invoked to protect a non-existent 
state power to control importations from a foreign country 
against an exertion of the federal power to regulate foreign com- 
merce.«» The denial of immunity to a state university’s impor- 
tation of scientific instruments for use in its educational ac- 
tivities was based on the theory that the claim to such immunity 
involved an attempt to exercise the federal government’s exclu- 
sive and plenary power to control foreign commerce. The in- 
ference is plain that state immunity is non-existent where its 
allowance would involve permitting the state to directly or indi- 
rectly regulate a matter within exclusive federal control.®^ The 
same test should apply in defining a limit on federal immunity 
from state action. The principal problem, however, has been 
to define the scope of, and limits on, the immunity of the one 
government where the only result of allowing it is the withdraw- 
al of certain objects from the power of the other. 

'The problem has arisen most frequently in relation to the 
taxing powers of the federal and state governments. The gen- 
eral principle of immunity in this field was first applied to in- 
validate a state tax on the activities of a bank incorporated by 
Congress to serve as an instrumentality of the federal govern- 
ment.®* A state tax on such an agency was distinguished from a 
federal tax on a state agency in that the former was the act 
of a government in which the nation at large had no representa- 
tion while the latter was that of a government in which all the 
states were represented. This factor has not, however, deter- 
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mined the actual development of the immunity principle. The 
principle of immunity has been extended to protect the states and 
their instrumentalities from federal taxation although to a some- 
what lesser extent than that accorded the federal government.*® 
The functions of a government are carried on through its of- 
ficers, employees, and other agencies and instrumentalities, and 
their execution involves a variety of activities. They have been 
classified into strictly governmental and proprietary or non- 
governmental functions. The scope of the immunity in relation 
to the former will be first considered. It depends ultimately upon 
the effect of the tax upon the functions of the government claim- 
ed to be affected by it. It does not include protection against a 
tax whose effect upon the exercise of a governmental function 
is indirect and remote, but is limited to protection against taxes 
whose effect thereon is immediate and direct.®* Important fac- 
tors in determining whether the effects are immediate and di- 
rect or remote and indirect are the subject upon which the tax 
is imposed and the relationship between the government and the 
instrumentality subjected to the tax. Neither government is 
permitted to tax the other’s selection of its officers, employees 
and other instrumentalities, nor the performance of their public 
duties or functions by those officers, employees, or instrumentali- 
ties.®® The property owned by each and used in its exerdse of 
its essential governmental functions may not be taxed by the 
other,®® and this includes that owned and used by a corporation 
created to perform that function all of whose shares are owned 
by such government.®’ The obligations issued by the one gov- 
ernment in exercising its power to borrow are its instrumental- 
ities. Their issuance may not be taxed by the other government, 
their ownership may not be taxed directly or indirectly by it,®« 
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nor may it subject the interest thereon to its income tax.®® The 
same immunity extends to its formation of other contracts and 
its entrance into other transactions incident to its exercise of its 
sovereign powers. These are immune from sales and excise taxes 
imposed by the other government.’® If, however, the activi- 
ties are such as would ordinarily be considered not essentially 
governmental, they may be subjected to an excise tax even 
though conducted as an integral part of a governmental func- 
tion to defray the cost of which the revenues therefrom are de- 
voted. It was in part upon this theory that the federal admis- 
sions tax was held validly imposed upon admissions to inter- 
collegiate athletic contests conducted as part of a state universi- 
ty’s department of physical education.’^ The tax in question was 
required to be collected from, and paid by, the person purchas- 
ing the right to be admitted to such contests. The leases through 
which the federal government has exercised its guardianship over 
the Indians and their property,’® and those through which states 
have developed lands owned by them in trust for specific essen- 
tial governmental purposes, such as school lands, have been held 
instrumentalities employed by such governments in exercising 

7 L.E(J. 4S1 : Farmers’ & Mechanics’ S.Ct. 601, 75 E.Ed. 1277. Of. Liggett 
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essential governmental functions.’® The immunity from taxation 
based on that fact, which former decisions had established, has 
recently been rejected so far as the tax was upon a private in- 
strumentality. The theory was adopted that a non-discrimina- 
tory tax thereon did not so directly burden the governmental ac- 
tivity involved as to defeat the tax. A federal income tax upon 
the net income of the lessee of state school lands was, therefore, 
held valid. The decision expressly over-ruled Gillespie v. Okla- 
homa and Burnet v. Coronado Oil & Gas Co., and by implication 
must be deemed to have over-ruled many other prior decisions 
in this field. The theory in the earlier cases had been that the 
invalidated taxes operated immediately upon essential elements 
in the conduct of governmental activities, and that the tax on 
such instrumentalities or transactions was a tax on the power 
to employ the former or engage in the latter, even where the 
tax was imposed, not upon the government in whose right the 
immunity was claimed, but upon the private agency with which 
it dealt or which it was employing. 

The officers and employees of a government, the private in- 
strumentalities employed by it, and those with whom it deals 
as an incident to the exercise of its governmental functions, gen- 
erally derive a private benefit from these relationships with it. 
An important, but not exclusive, factor that has been employed 
to determine whether a tax imposed thereon by the other gov- 
ernment amounted to a direct or indirect burden on the former’s 
functions has been the relationship between it and those agencies. 
Its officers and employees are held to constitute so integral a part 
of the governmental machinery through which it directly exer- 
cises its sovereign powers that their income from their office 
or employment may not be taxed by the other.’® This immunity 
has not been extended to independent contractors with it.’® In 
one such case the Court based its decision in part upon the fact 
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that the compensation subjected to a federal income tax was not 
derived from the state but paid out of the assets of the corpora- 
tion being liquidated by a state board by which the taxpayer 
had been appointed.’’ 

The scope of the immunity is not, however, limited to eases 
in which are present the formal factors on which it was based 
in the cases thus far considered. The imposition of a tax by the 
one government may in fact result in unduly burdening or in- 
terfering with the performance of its functions by the other in 
situations in which those formal factors are not present. The 
hampering effect upon the efforts of the United States to secure 
the best terms for its Indian wards of a tax on the net income 
derived by a lessee from operations under a lease executed by 
the United States in carrying out its guardianship of the Indians 
was the principal basis for holding such tax invalid, and, while 
that decision has been over-ruled, it was on the basis of a chang- 
ed view as to the actual effects of the tax upon the governmental 
activity involved.’* Direct burdens have at times been found by 
the courts in situations in which the probable effects of the tax 
would have been rather slight. The mere possibility that a pur- 
chaser of state lands might reduce his price by reason of the lia- 
bility of the income to be derived from their use to federal in- 
come tax has been held an insufiBcient basis for inferring a bur- 
densome interference with the exercise of the state’s function 
of promoting education through the sale of such lands.’® A tax 
on the net income derived by an independent contractor from 
his government contract has been held valid because it did not 
in any substantial manner impair either the contractor’s abil- 
ity to discharge his obligations to his government employer or 
that of the government to procure the aid of private individuals 
to aid it in its undertakings.** It was the failure of the taxpay- 
er to show that a tax on gains derived by investors from the 
sale of state bonds affected the borrowing power of states ad- 
versely that contributed to judicial approval of a federal income 
tax on such gains.®i State taxes on the gross earnings derived 

Helvering v. Tlierrell, 303 U.S. 283 U.S. 279, 51 S.Ot 432, 75 L.Ed. 
218, 68 S.Ct. 539, 82 L.EA 758, 1032. 

»8 Gillespie V. Oklahoma, 257 U.S. so Metcalf & Eddy t. Mitchell, 269 
601, 42 S.Ct. 171, 66 L.Ed. 338 ; over- U.S. 514, 46 S.Ct. 172, 70 L.Ed. 384. 
ruled In Belvering v. Mountain Pro- 
ducers Corp., 303 U.S. 376, 58 S.Ct 'Wlllcuts v. Bunn, 282 U.S. 216, 

623 82 LEd 907 S.Ct 125, 75 U.Ed. 304, 71 A.I/.R. 

1260. 
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from public contracts have been held valid,®® and excise taxes on 
transactions incidental to the performance of their contracts 
have also been sustained.®* The reasoning in some of these cases 
suggests that the test to be applied is a factual one, but even 
here the tendency to generalize on the basis of the character of 
the tax in determining its practical effects upon the functions of 
government has not been wholly avoided. 

It has been frequently asserted by courts that the immunity 
conferred by the principle under consideration may not be de- 
feated by resort to indirection. Practically every effort to do so 
has involved an indirect attempt to tax the capital value of, 
or interest on, governmental securities. A principal device em- 
ployed has been to use their value or income in measuring a 
tax on a tax subject admittedly within the taxing power of the 
government imposing the tax. A state corporate franchise tax 
measured by capital stock was sustained even though a portion 
of the capital stock was invested in federal bonds for the reason 
that the tax was not on the bonds but on the franchise.** The 
fact that the tax was not on the bonds but on the exercise of 
a privilege has also been made the basis for imposing state in- 
heritance taxes on bequests to the United States®® and on be- 
quests consisting of federal bonds,®* for subjecting bequests to 
a municipality to a federal inheritance tax,*’' and for including 
state bonds in the gross estate in computing the federal estate 
tax.*® The constitutional immxmity of the interest on state bonds 
is not invaded by including such interest in computing the net 
income that measures a federal excise tax on corporations.*® 
It has, however, been held that where the legislative intent is 
clear to tax the interest on federal bonds its inclusion in the 
measure of a state tax on corporate franchises is invalid.®® The 


ss JAMES V. DEilVO CONTRACT- 
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S. 625, 16 S.Ct 1073, 41 L.Ed. 287. 
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Supreme Court, however, subsequently reafBrmed the importance 
of the distinction between tax subject and tax measure in sus- 
taining the inclusion of copyright royalties in the measure of a 
State tax on corporate franchises.®^ The decision expressly over- 
ruled a prior decision holding a direct state income tax on such 
royalties invalid.®* The formal fact that the government se- 
curities or their income are not the immediate subject of the 
tax, but enter only as elements in its measurement, is still an 
important factor for determining whether the tax imposes an 
immediate or remote burden upon the functions of the govern- 
ment in whose right immunity is claimed. The problem has 
also arisen where the taxing statute conditions exemptions from 
tax, or deductions permitted to be made in computing taxes, on 
the ownership of government securities or the receipt of inter- 
est thereon. The Supreme Court has been exceedingly alert 
to detect in these devices an attempt to reach a prohibited re- 
sult by indirection, and to discover therein a hostile discrimina- 
tion against these governmental instrumentalities.®* It has held 
invalid a provision of a state income tax act which amounted 
to denying shareholders the privilege of deducting dividends to 
the extent that they were paid from surplus accumulated from 
interest on federal bonds,®^ and a provision in a federal income 
tax under which a permitted deduction was diminished by the 
amount of the interest derived by the taxpayer from interest 
on state bonds.®® The decisions in this field have to some extent 
transformed a constitutional immunity from taxation into a ba- 
sis for according to owners of such securities affirmative privi- 
leges instead of mere immunity with respect to their ownership 
thereof. All the decisions agree that any device adopted is in- 
valid if the intent is clear to use it to reach such securities or 
their income by indirection, or if its practical effect is a discrim- 
ination against the secuiities of the one government by the ac- 


Fox Film Corp. v. Doyai, 286 U. 
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02 See Long v. Eockwood, 277 U.S. 
142, 48 S.Ct 403, 72 L.Ed. 824. 
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968; Blissouri ex rel. Missouri Ins. 
Co. V. Geliner, 281 U.S. 313, 50 S. 
Ct 326, 74 L.Ed. , 870; Miller v. Mil- 
\vaukee, 272 U.S. 713, 47 S.Ct 280, 
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'■ 136, ' 48 S.Ct ' ,55, 72 ' L.Ed. 202.; ' Ct 
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note 93. 
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tion of the other.®® The absence of both of these conditions will 
usually render the device valid. 

The division of the functions of government into those that 
are strictly governmental and those that are proprietary or 
non-governmental was developed in connection with the problem 
of the liability of municipal corporations for the torts of their 
agents. A distinction between the various functions of a state 
formulated in practically the same terms was made in sustain- 
ing a federal excise tax on the activities of the agents employed 
by a state in the conduct of its liquor dispensary system.®’ The 
principal reason for the decision was that the extension of the 
immunity to such an activity would put it within the power of 
the states, by going into business, to practically destroy the fed- 
eral government by the consequent impairment of its sources of 
revenue. The principles that determine whether a state activi- 
ty is governmental or proprietary in this connection are not 
necessarily those developed in connection with the problem of 
a municipality’s liability for the torts of its agents. The princi- 
pal test is whether the state is engaging in a business which con- 
stitutes a departure from the usual governmental functions and 
to which, by reason of its nature, the federal taxing power would 
normally extend.®® Its immunity from federal taxation does not 
include freedom from federal excises on its Conduct thereof.®® 
The net income of its private instrumentalities from their op- 
erations as such, and the compensation of its officers and em- 
ployees connected with a state’s operation of such a business, 
may be subjected to a federal income tax.^ The implications 
of the reasoning on which these decisions rest would involve a 
denial of immunity regardless of the character of the tax and 
the particular manner of its incidence upon such state activities. 
Among the state activities that have been held not immirne from 
federal taxation are the operation of liquor stores,® banks,® and 
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street railways;* among those held not to have lost raimunity 
on this basis are the operation of waterworks,® ferries,® hos- 
pitals,’ and schools « A state activity is not removed from the 
class of those denied immunity merely because the state has the 
power to undertake it, because it has undertaken it to promote 
a public interest, or because it constitutes a method for exer- 
cising its police power.® It has been stated that the purpose of 
the immunity accorded state governmental activities was to pro- 
tect the state from desti’uction by federal taxation of “those 
governmental functions which they were exercising when the 
Constitution was adopted and which were essential to their con- 
tinued existence.” This is at least an intimation that it may 
ultimately be held within those limits. This would involve the 
over-ruling of many decisions now deemed to be law. It has 
been held that when a state embarks in a business which would 
normally be taxable by the federal government, the fact that 
in so doing it is exercising a governmental power does not ren- 
der the activity immune from federal taxation, even though its 
revenues are applied to defray the expenses of an essential gov- 
ernmental function.” The immunity of the federal government 
from state taxation seems not to be lost with respect to activi- 
ties which would be considered non-governmental if carried on 
by a state. It has been stated that every activity of the feder- 
al government is the exercise of a public, governmental ftmc- 
tion, and that the distinction made with respect to state activi- 
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ties has no application to those of the federal government.^ 
There have, as yet, been no authoritative determinations of this 
issue. It has, however, been held that a federally owned cor- 
poration primarily designed and employed to assist tlie federal 
government in performing an admittedly governmental func- 
tion is itself a federal instrumentality, and that its incidental use 
of its facilities for private business purposes did not deprive it 
of that character since its primary purpose was legitimately 
governmental. Its immunity from state taxation was held to 
prevent the imposition of a state income tax upon the fixed sal- 
ary of its general counsel.^® The Court’s reasoning in this case 
might well be held to involve the immunity of even its incidental 
private business from state taxation. It would be unsafe, how- 
ever, to conclude that a state’s immunity from federal taxation 
would necessarily include the incidental non-govemmental ac- 
tivities of a state owned instrumentality primarily engaged in 
performing strictly governmental functions, or that all of the 
activities of a state owned instrumentality, and the instrumental- 
ity itself, will be deemed governmental if its primary purposes 
and activities are such. There is less than a reasonable probabili- 
ty that this position will ultimately be reached. 

The federal government has frequently employed agencies that 
were primarily and predominantly private profit enterprises. Its 
power to do so is unquestionable. It has frequently conferred 
upon them a specifically defined immunity from state taxation, 
and has at other times restricted the manner in which, emd the 
extent to which, the states were permitted to tax them.“ Agen- 
cies of this character are impliedly immune only to the extent 
that state taxation would unduly hamper or destroy their per- 
formance of the federal functions that they were created to per- 
form.^® A Congressional grant of immunity no more extensive 
than that would be valid but not absolutely necessary. The va- 
lidity of a more extensive legislatively conferred immunity has 
not yet been authoritatively determined. The statutory immuni- 
ty of national banks from every form of state taxation other 


Van Broeklln v. Tennessee, 117 
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than that assented to by Congress is now based on the dubious 
theory that they would be completely immune from state tax- 
ation but for such assent.^® This is predicated on a conception 
of the scope of the implied immunity more extensive than can 
be justified by other decisions. The cases discussing it can thus 
furnish no guide to the issue last stated. A state tax on mort- 
gages executed to federal land banks has been held invalid for 
conflict with a Congressional grant of immunity/’ and the grant 
bf a like immunity to the bonds issued by such banks, and the 
income therefi'om, has been sustained on the theory that state 
taxation thereof might hamper or destroy the banks’ exercise 
of the authority Congress had conferred upon them.’-* The spe- 
cific federal governmental functions which these banks were 
created to exercise did not include their lending powers. That 
power to lend was the basis of their power to engage in private 
business operations through which the primary objective of their 
creation would be realized, but in exercising it they were not 
exercising functions of the federal government unless every per- 
son upon whom federal legislation confers rights, powers or priv- 
ileges whose exercise will promote the realization of objectives 
and purposes within the compass of valid federal action are to 
be deemed federal instrumentalities. The hampering effect of 
state taxation of the mortgages executed to, and the bonds is- 
sued by, the land banks upon their performance of the specific 
federal governmental functions for which they were established 
would be so indirect that such taxation would not be prohibited 
under the principle of implied immimity of the federal govern- 
ment and its instrumentalities from state taxation. The effect 
of those taxes upon the realization of the general purposes for 
which their lending powers were conferred upon such banks was 
direct. The implied immunity does not, however, prohibit a 
state from taxing the property of a private agency of the fed- 
eral government even where that property is that which would 
be utilized in performing the federal governmental functions 
which such agency was created to perform,’* nor does it prohibit 
the state from taxing private rights and privileges created by 
Congress to promote an objective within the scope of federal 

i« Owensboro Nat Bank v. Owens- is Smith v. Kansas City Title & 
boro, 173 U.S. 664, 19 S.Ct 53T, 43 Trust Co., 255 U.S. 180, 41 S.Ct. 243, 
L-Ed. 850. 65 D.Ed. 577. 

17 Federal Land Bank v. Crosland, 19 Union Pac. R. Co. v. Peniston, 

261 U.S. 374, 43 S.Ct 385, 67 L.Ed. 18 Wall. 5, 21 L.Ed. 787. 

703, 29 A.L.R. L 
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powers.®® The private profit phase of such instrumentalities and 
their use removes them from the scope of the implied immunity 
even though their relation to the ultimate objectives of the ex- 
ertion of a federal power should be held determinative of their 
status, and that of their activities, as federal instrumentalities. 
The state tax on the mortgages executed to, and the bonds is- 
sued by, the land banks would not have been invalid under the 
principles of implied immunity under the theory of the cases 
last considered. The conclusion is justified that Congress may 
confer upon the federal instrumentalities that it selects or cre- 
ates an immunity from state taxation more extensive than that 
which they would have under the implied immunity principle. 
Its action m this respect is valid if the grant of such immunity 
is a necessary and proper means for carrying out the federal 
functions for which those agencies were selected or established. 
There is no certain indication whether this would include pow- 
er to protect every federally created right, power and privilege 
from state taxation merely because their creation was a valid 
means for realizing an objective that the federal government 
is permitted to promote. The need for protecting the taxing 
power of the government imposing the tax against undue im- 
pairment by extending the scope of the implied immunity be- 
yond that indicated by the principle on which it rests has be- 
come a factor of increasing importance in determining its scope, 
and might well assume an equal importance in defining the lim- 
its of Congress’ power to confer immunity from state taxa- 
tion upon federal agencies that are primarily and predominant- 
ly private in character and purpose. The states seem to be 
without power to confer upon their agencies, whether or not 
public or private in character, any immunity beyond that ac- 
corded them under the principle of them implied immunity from 
federal taxation. 

A principal factor invoked in first establishing the implied 
immunity of a federal agency from state taxation was the fear 
that to grant the existence of a power to tax at all would in- 
volve the recognition of a power in the states to destroy the fed- 
eral government. This reasoning, and that found in many cas- 
es discussing the scope of the principle protecting each govern- 

gOFox Film Corp. v. Doyal, 286 v. People of California, 162 U.S. 91, 
U.S. 123, 52 S.Gt. 546, 76 L.Ed. 1010. 16 S.Ct 766, 40 L.Ed. 903. 

Cf. State of California v. Cent. Pac. 
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ment against exercises of the taxing power of the other, proceed 
on the assumption that each lacks the constitutional power to 
so exert its taxing power. It has, however, been decided in one 
case that the assent of Congress validated a state tax on the 
property of the Reconstruction Finance Corporation all of whose 
stock was owned by the United States.®® The Corporation was 
assumed to be a federal instrumentality for the rehabilitation 
of financial institutions. It was stated that state taxation might 
overpass the usual limits if Congress had removed or lowered the 
barriers thereto. The tax was clearly one which the state would 
not have been permitted to impose without such assent. The 
result is most readily explained if the scope of the constitution- 
ally established immunity of federal instrumentalities from state 
taxation be defined as an immunity therefrom without the con- 
sent of Congress. This is a wholly different principle from that 
announced in McCulloch v. Maryland, but decisions in other 
fields make it improbable that it will be extended to permit Con- 
gress unlimited discretion in giving its consent. It has also been 
stated that the states may similarly define the extent of their 
implied immunity from federal taxation by giving their consent 
to such taxation.®* It should be noted that the trend of recent 
decisions is clearly in the direction of limiting the scope of the 
implied immunity of a state and its agencies and instrumental- 
ities from federal taxation, and probably also in that of limit- 
ing the implied immunity of the federal government, its agencies 
and instrumentalities from state taxation. The most important 
factors responsible therefor are the expansion of governmental 
functions and the desire to prevent the immunity doctrine from 
unduly restricting the tax sources of the federal and state gov- 
ernments. It represents rather a shift in emphasis than an in- 
jection of a wholly new principle.®^ 
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STATE AND FEDERAL INTERACTIONS— OTHER POWERS 

83. Each government is also immune from undue interference with 

its activities through the other’s exercise of its powers other 
than its taxing power, but the extent of a state’s immunity 
hereunder is less than that of the national government be- 
cause of the principle of federal supremacy. 

84. A state may not interfere with the enforcement of federal laws 

within its territory. 

85. Neither government can impose upon the oflScers of the other 

the duty of enforcing its laws, but each may consent to hav- 
ing its officers do so. 

86. The Constitution does not prohibit every form of co-operative 

effort between the national and state governments. 

The federal government and its instrumentalities are also im- 
mune from interference by the states in their exercise of oth- 
er than their taxing powers. State statutes requiring the pub- 
lication at the holder’s expense of receipts evidencing the pay- 
ment of federal license taxes on the sale of intoxicating liquors,*® 
and those conditioning the validity of a federal tax lien on real 
estate upon its recording under state law,*® have been held in- 
valid interferences with the federal taxing power. A state law 
regulating the use of oleomargarine cannot be applied to a sol- 
diers’ home even though that was not located on land over which 
the state had ceded jurisdiction to the United States.*’ The fed- 
eral government may perform its functions without conform- 
ing to a state’s police regulations,*® although general rules of 
conduct prescribed by a state incidentally or remotely affect- 
ing the performance of their duties by employees of the fed- 
eral government, such as reasonable traflBc regulations, may 
be applied to them at least under ordinary circumstances.*® A 
state may not, however, condition the right of a postal employee 
to operate a truck over its highways on his procuring a state 
license since that would involve permitting the state to impose 

88 state of North Dakota ex rel. as state of Arizona v. California, 
Flaherty v. Hanson, 215 D.S. 515, 283 U.S. 423, 51 S.Ot 622, 76 HEd. 
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qualifications for federal employment additional to those deemed 
sufficient by the latter government.®® It is not required to fur- 
nish specific services to the federal government free, but it is 
a question of federal constitutional law whether such charge is 
a payment for a service or a disguised attempt to tax a federal 
function.®^ It has recently been held that a committee of a 
state legislature may not investigate the activities of a federal 
agency operating within the state.®® This position is defensi- 
ble so far as the committee was attempting to compel the at- 
tendance of persons connected with the agency in any manner, 
and the production and examination of its records, but is ex- 
treme so far as it completely denied the power of investiga- 
tion on the assumption that merely making it constituted an 
interference with the federal agency’s performance of its func- 
tions. These restrictions on a state’s power prevent it from 
so regulating or controlling even the private activities of a fed- 
eral agency, that is primarily a private profit enterprise, as 
would unduly hamper the carrying out of the federal function 
for which it was created, and in this field Congress has wide 
powers of defining the extent of such agency’s immunity from 
state regulation of its affairs.®® The states and their agencies 
are also immune from certain forms of federal control and reg- 
ulation, but their immunity is not as extensive as that of the 
federal government from state control. It has been stated that 
the federal government may not exercise its monetary powers 
so as to prevent a state from determining in what medium its 
taxes shall be payable,®* and it has been decided that the fed- 
eral bankruptcy power may not be exerted to permit munici- 
pal corporations of a state to resort to federal courts to readjust 
their debts even with the consent of the state.®® The basis for 
the latter holding was the interference with the freedom of the 
state to manage its own affairs that such federal action was 
assumed to involve. It has recently been in effect over-ruled.®* 
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S3 First Nat Bank of San Jose v. 
California, 262 U.S. 366, 43 S.Ct 602, 
67 L.Ed. 1030; Easton v. Iowa, 188 


U.S. 220, 23 S.Ct 288, 47 L.Ed. 452 ; 
Missouri ex rel. Burnes Nat Bank v. 
Buncan, 265 U.S. 17, 44 S.Ct 427, 
68 L.Ed. 881. 

s-iLane County v. Oregon, 7 Wail. 
71, 19 L.Ed. 101. 

35 Ashton V. Cameron County Wa- 
ter Improvement Dist No. 1 , 298 U. 
S. 513, 56 S.Ct 892, 80 L.Ed, 1309. 

SG UNITED STATES v. BEKINS, 
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The national government may not exercise its concurrent pow- 
ers to confer upon the private instrumentalities, created by a 
state to realize policies it is authorized to promote, powers whose 
exercise would result in defeating those objectives, even where 
those instrumentalities were in no sense direct governmental 
agencies.®’ There are, however, certain federal powers to whose 
exercise by Congress every state function may be validly sub- 
jected. The power to regulate foreign commerce, and that of 
regulating interstate commerce in at least some of its phases, 
have been held such in this connection. This is the basis for 
denying a state university immunity from the payment of im- 
port duties on equipment imported for use in the performance 
of its educational functions,®® and for denying freedom from the 
provisions of the Federal Safety Appliance Act to a state owned 
railroad engaged in interstate commerce.®® It is immaterial in 
this connection that the regulated activities are carried on by 
the state in its governmental as distinct from its non-govem- 
mental capacity. The inequality of the two governments in 
this field is also illustrated by the decisions that deny the state 
the power to grant the power to condemn federal lands within 
it,*® but permit the federal government to condemn even pub- 
lic streets of a municipality of the state." It is undetermined 
how far the national government would be permitted to con^ 
demn property used by the state or its political subdivisions in 
their performance of their functions, and whether any distinc- 
tion will be made in that connection between such property 
used for governmental and that used for non-governmental 
purposes. These conflicts between the two governments have 
been adjusted in at least some instances by balancing the inter- 
est of the one that would be promoted by applying its regula- 
tions to the other against those of the latter that would be se- 


S04 U.S. 27, 68 S.Ct 811, 82 L.Ed. 

1137, Black’s Gas. Constitutional Law, 

2d lie. 

: S7 HOPKINS PEDEEAL , SAV- 
INGS & LOAN ASS’N V. CLEAKY, 
296 U.S. 315, 56 S.Ct 235, 80 L.Ed. 
251, 100 A.L.K. 1403, Black’s Cas. 
Constitutional Law, 2d 85. 

38 Board of Trustees of University 
of Illinois V. United States, 289 U.S. 
48, 53 S.Ct. 509, 77 L.Ed. 1025. 

UNITED STATES v. PEOPLE 
Rottschaefer Const.Law— 8 


OF STATE OF CALIFORNIA, 297 
U.S. 175, 56 S.Ct 421, 80 L.Ed. 567, 
Black’s Cas. Constitutional Law, 2d 
82. 

40 Utah Power & Light Co. v. Unit- 
ed States, 243 U.S. 389, 37 S.Ct 387, 
61 L.Ed. 791. 

41 See Town of Nahant v. United 
States, 1 Oir., 136 F. 273, 69 L.E.A. 
723, in which this power was assum- 
ed. 
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cured through conferring upon it immunity from such regula- 
tion. 

The federal government is inevitably compelled to enforce its 
laws within the territorial limits of the states. The states may 
not interfere with its oflBcers in their performance of their du- 
ties, nor are they permitted to punish those officers for acts 
within their authority which, but for that, would constitute vio- 
lations of state law.^® This does not mean that the states are 
necessarily prohibited from trying the issues involved in such 
cases in their own courts, but federal courts have in some of 
these cases prevented state courts from so doing and decided 
the issues themselves either by removing the cases to the fed- 
eral court or in habeas corpus proceedings brought to test the 
legality of a state’s detention of such federal officer.*® A stat- 
ute providing for the removal to a federal court of prosecutions 
of federal officers where the basis of the prosecution was an 
act done under authority, or claim of authority, of the federal 
government has been held valid as providing an effective means 
for carrying out the executive and administrative powers con- 
ferred upon it by the Constitution.** The two methods referred 
to above constitute important devices for maintaining federal 
supremacy within the field of the constitutionally prescribed pow- 
ers of the national government. 

The Constitution does not prohibit cooperative action between 
the national and state governments. Neither can impose upon 
the officers, employees and departments of the other any duty 
to enforce its own laws.*® This probably does not include the 
imposition upon state officers and employees of duties involv- 
ing matters with respect to which the states are liable to fed- 
eral regulation. There is, however, no provision in the federal 
Constitution preventing either government from permitting its 
agents to act on behalf of the other, and the national govern- 
ment has frequently availed itself of the services of state of- 
ficials and departments of government in carrying out its own 
governmental powers.*® A state may not take a federal pris- 

■*2TarbIe’s Case, 13 Wall. 397, 20 « Tennessee v. Davis, supra, foot- 

507; Ableman v. Bootb, 21 note 42. 

How. 506, 16 L.Bd. 160; Tennessee 

^ Davis, 100 U.B. 257, 25 L.'Bd: 648. * Kentucky v, Dennison, 24 How. 

' ‘ ■■■'“' 66, 16 D.Ed. im. ■ , , 

4$ Tennessee- V, Davis, supra, foot- 
note 42; In re Neagle, 136 U.S. 1 , 0:10 46 See ' i^rigg v. Pennsylvania,' 16 

s.ct. 658, 34 DEd. 65. Eet. 539, 10 D.Ed. 1060; Robtertson 
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oner from the, custody of federal officers, but the national gov- 
ernment , may voluntarily surrender such prisoner to the state 
for prosecution and punishment.^'^ State courts, otherwise com- 
petent, may not decline jurisdiction because the rights involved 
arise under federal law, but the mere grant of concurrent , ju- 
risdiction upon state courts in such cases does not make them 
competent to entertain . such cases since the state alone can de- 
termine the character of case within the jurisdiction of its own 
courts/^ 


FEDERAL COURTS AND STATE LAW 

87. The judicial department of each, governinent has the power of 

final decision on matters within the field of such govern- 
luenfs supremacy, 

88. The state courts are required to follow the adjudications of 

federal courts on matters of federal law. 

89. The federal courts generally follow the settled adjudications 

of the proper state courts on matters of state law, constitu- 
tional, statutory, and common. 

90. The rule of the preceding paragraph was once held subject to 

several well recognized exceptions. The federal courts do 
not follow state decisions if the effect would be to defeat 
rights acquired in reliance upon earlier state decisions. They 
formerly refused to follow state decisions on what constitutes 
the state’s common law where the matter is one of general 
law not involving rules of property or local usages, but this 
position has recently been reversed and abandoned. 

91. The action of the federal courts in these matters was predicat- 

ed on the dubious theory that following state decisions is a 
matter of comity rather than of constitutional requirement. 

The jurisdiction of federal and state courts is in many cases 
concurrent The avoidance of conflicts within this area is se- 


v. Baldwin, 165 U.S. 275, 17 S.Ct 
326, 41 L.Ed. 715; and Holmgren v. 
United States, 21T U.S. 509, SO S.Ct. 
588, 54 L».Ed. 861, 19 Ann.Cas. 778. 
These cases discuss various situa- 
tions involving federal use of state 
officials. 

4? Grant v. Guernsey, 10 Cir., 63 F. 
2d 163; Chapman v. Scott, D.O., 10 
F.2d 156 ; Ponzi v. Fessenden, 258 U. 


S. 254, 42 S.Ct. 309, 66 L.Ed. 607, 22 
A.L.R. 879. 

48 Second Employers’ Liability 
Cases, 223 U.S. 1, 32 S.Ct. 169, 56 
L.Ed. 827, 38 L.B.A.,N.S., 44. Mc- 
Knett V. St. Louis & S. F. R. Co., 292 
U.S. 230, 54 S.Ct 690, 78 L.Ed. 1227. 
See also Douglas v. New York, N. 
H. & Hv Ry, Co., 279 U.S. 377, 49 S. 
■Ct. ,;355, 73 L.Ed. 747: ' ' . 
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cured in part through the recognition by the courts of each 
government of the principle of comity under which the court 
first obtaining jurisdiction over a person or thing is permitted 
to retain it for the purposes of the case in which it obtained it. 
This method is necessarily unavailable where Congress has con- 
ferred upon litigants a right to remove a case from a state to 
a federal court but even here has the principle of comity been 
used to prevent the fraudulent exercise of such right.^ The 
federal statute that prohibits federal courts from issuing in- 
junctions to stay proceedings in state courts except in connec- 
tion with bankruptcy proceedings constitutes a legislative rec- 
ognition of the comity principle. The statute has not, however, 
prevented such injunctions where necessary to protect the ju- 
risdiction or judgments of federal courts.®® The inability of state 
courts to interfere with proceedings in federal courts is a corol- 
lary from the principle of federal supremacy so far as those pro- 
ceedings are within the constitutional competence of federal 
courts, and can be justified on that basis even in other instances 
on the theory that the correction of any erroneous assertion of 
jurisdiction by inferior federal courts will have to be by review 
by superior federal courts in order to insure the complete in- 
dependence of that system from state control. 

The constitutionally established division of powers between 
the national and state governments implies the power in the 
judicial department of each to make the final decision on mat- 
ters lying within the field in which each is respectively supreme.®^ 
The rule is well established that the decisions of the federal 
Supreme Court on issues of federal constitutional and statute 
law are binding on state courts, and the same force should be 
accorded the decisions of other federal courts. It is also the 
general rule that federal courts will follow the decisions of a 
state’s highest court on matters of its constitutional and stat- 
ute law, and it is sometimes correctly stated that it is their du- 
ty so to do.®® There is a well recognized exception where to 
follow a state court’s decision reversing a prior decision by it 
would defeat rights acquired in reliance upon the earlier deci- 

WHarkin t. Brundage, 276 U.S. 36, si Elmendorf v. Taylor, 10 Wheat 
4S S.Ct 268, 72 L.Ed. 457. 162, 6 L.Ed. 289. 

SO Kern v. Huldekoper, 103 TT.S. 63 Georgia Ey. & Power Co. ▼. De- 
485, 26 L.Ed. 354 ; Simon v. South- catur, 262 U.S. 432, 43 S.Ct 613, 67 
ern Ey. Co., 236 U.S. 115, 35 S.Ct L.Ed. 1065. 

255, 59 L.Ed. 492.::- : 
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sion.®® There have also been instances in which the federal Su- 
preme Court has refused to follow a rule established by a single 
state decision rendered after the rights involved in the case in 
the federal court had accrued.®^ A large part of the field whose 
regulation lies within the exclusive legislative competence of a 
state is governed by the common or other judicially formulat- 
ed law. Federal courts are frequently required to decide what 
is the common law of a state, particularly in exercising their ju- 
risdiction based on diversity of citizenship. They have almost 
invariably followed existing state decisions on its common law 
where the matter involved rules of property law or ancient or 
fixed local usages, and have generally done so even where oth- 
er fields of the common law were involved.®® They, however, 
for a long time consistently refused to do so where the matter 
was one of general law, although in its inception in Swift v. Ty- 
son this position was affirmed for matters of general commercial 
law only.®® The theory on which this position was based was 
that the common law is a single unitary body of law prevailing 
wherever the common law is recognized, that the effort of both 
state and federal courts is to discover the applicable rule, and 
that the latter need accept the former’s decision only if they be- 
lieve the state courts have correctly ascertained the rule.®’ This 
position implied that in following state decisions on the common 
law involving property and matters of peculiarly local interest 
federal courts were acting on the principles of comity and not 
under compulsion of constitutional requirement. It has been 
forcefully criticized in a dissenting opinion by Mr. Justice Holmes 
as based on the fallacious assumption that the rules of the com- 
es Geipcke V. Dubuque, 1 Wall. 175, se Swift v. Tyson, 16 Pet. 1, 10 D. 
17 L.Ed. 520. Ed. 865 ; Black & White Taxicab & 

Transfer Co. v. Brown & Tellow 
Taxicab & Transfer Co., 276 D.S. 518, 
48 S.Ot. 404, 72 L.Ed. 681, 67 A.L.B. 
426; New York C. R. Co. v. Lock- 
wood, 17 Wall. 857, 21 L.Ed. 627 ; 
Carpenter v. Providence Washington 
Ins. Co., 16 Pet. 495, 10 L.Ed. 1044 ; 
Hewlett V. Schadel, 4 Cxr., 68 P.2d 
602, 91 A.L.R. 743. 

67 Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., supra foot- 
note 56, 


64 Stanly County v. Coler & Co., 
190 U.S. 437, 23 S.Ct. 811, 47 L.Ed. 
1126. 

65 Green v. Neal, 6 Pet. 291, 8 L. 
Ed. 402 ; Bucher v. Cheshire Ry. Co., 
125 U.S. 655, 8 S.Ct. 974, 31 L.Ed. 
795 ; Edward Hines Yellow Pine 
Trustees v. Martin, 268 U.S. 458, 46 
S.Ct. 543, 69 L.Ed. 1050. For a 
case in which federal court refused 
to follow state decisions in these 
fields, see Kuhn v. Fairmont Coal 
Co., 215 U.S. 349, SO S.Ct. 140, 54 
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mon law have legal force within a state apart from the action 
of the state giving them such force.®® That dissenting opinion 
took the position that the practices of the federal courts in re- 
ftising to be bound by state decisions in this field involved an 
invasion of the state’s power to determine its own law on a mat- 
ter within its exclusive sphere through organs of its own selec- 
tion. The federal courts would be bound by the state rule in 
this field if the state gave the rule the form of statute law.®® 
It was difficult to reconcile the prevailing views with the theory 
of our federal system unless it were assumed that the constitu- 
tional grant of federal judicial power included that of deciding 
matters of state law independently of the action of the state’s 
judicial department thereon. The views of that dissenting opin- 
ion have now become law.®® The theory now accepted does not 
meet the situations when there are no authoritative state de- 
cisions on such matters, or when those decisions are in conflict 
Federal courts have perforce to reach independent decisions 
thereon under such circumstances, and this is equally true where 
the matter is one of construing the constitution and statutes of 
a state. 

THE POSITION OF THE STATES IN THE UNION 

92. The United States may* sue the states without their consent in 

the United States Supreme Court, but suits by a state against 
the United States require consent of the latter. 

93. The Congress may impose conditions upon the admission of new 

states, but these do not bind the state after its admission if 
their effect would be to destroy its political equality as a 
member of the Union. 

94. The United States guarantees every state a republican form of 

government, but the question of whether a state’s government 
is such is a political one. 

95. The Constitution imposes numerous limitations upon the states 

which are enforced against it through judicial action, includ- 
ing federal judicial action. The federal government pos- 
sesses to that extent a limited supervisory power over the 
state and its activities. 

58 Dissenting opinion of Holmes, U.S. 487, 64 S.Ct 813, 78 L.Ed. 1380, 

J., In Biacb & White Taxicab & 92 A.I 1 .R. 1193. 

Transfer Co. v. Brown & Tellow 

Taxicab & Transfer Co., supra, foot- 5® ERIE R. CO. v. TOMPKINS, 804 
note 56; 64, 58 S.a. 817, 82 L.Ed. 1188, 114 

A.L.R. 1487, Black’s Caa. Oonstitu- 

59 Bums Mortg. Co. v. Fried, 292 tional Law, 2d 121. 
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The federal Constitution contains no specific provisions as to 
how far, if at all, the United States and the states may invoke 
the aid of their respective judicial departments in the settle- 
ment of such controversies as may arise between them. The 
United States is immune from suit, even by a state, without its 
consent.®^ The states, however, may be sued by the United 
States without their consent, and suits of this character are 
within the original jurisdiction of the Supreme Court.®® It has 
never yet been determined whether Congress could validly con- 
fer jurisdiction over such suits upon an inferior federal court. 

The Constitution contemplates an indestructible Union com- 
posed of indestructible states that are to be equal in power, dig- 
nity and authority.®® The power to admit new states is vested 
in Congress, but no new state may be formed within the juris- 
diction of any other state, and no state may be formed by the 
junction of two or more states, or parts of states, without the 
consent of the legislatures of the states concerned as well as 
of Congress.®* Congress may impose conditions on whose ful- 
fillment admission depends.®® There is no indication that its 
power is in any way limited in this respect since there is no right 
on the part of the people of any given territorial area to ad- 
mission as an organized state. A state conditionally admitted 
is not bound after its admission by any conditions whose observ- 
ance would place it in a political position in the Union inferior- 
to that occupied by the other states. It may, accordingly, free 
itseK therefrom at any time after its admission.®® It cannot, 
however, by its own act repudiate any conditions imposed upon 
it when admitted if they involve restrictions on its powers that 
might be imposed by federal legislation after its admission, such 
as those affecting its control over federal lands within it.®’’ The 
Constitution in general permits each state to determine the form 
of its own government, although it imposes on the United Statiis 

61 State of Kansas r. United 66 Permoli v. Municipality No. 1 of 
States, 204 U.S. 331, 27 S.Ct 388, 51 New Orleans, 3 How. 589, 11 L.Ed. 
L.Ed. 510. 739. 


United States t. Texas, 143 U.S. 
621, 12 S.Ct. 488, 36 L.Ed. 285. 

63 Texas v. White, 7 Wall. 700, 19 
L,Ed. 227; COYLE v. SMITH, 221 
U.S. 559, 31 S.Ct 688, 55 L.Ed. 853, 
Black’s Cas. Constitutional Law, 2d 
127. 


66 COYLE V, SMITH, supra, foot- 
note 63. 

67 Stearns v. Minnesota, 179 U.S. 
223, 21 S.Ct 73, 45 HEd. 162; 
Economy Light & Power Co. v. Unit- 
ed States, 256 U.S. 113, 41 S.Ct 409, 
65 L.Ed. 847. 
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the duty of guaranteeing to every state a republican form of 
government.®* The federal courts have consistently declined to 
assume the burden of effectuating this guarantee, putting their 
refusal on the basis that the question of what constitutes a re- 
publican form of government is a political one.®* The guarantee 
must be executed through the other departments of the federal 
government. The Constitution, as has been shovra, does limit 
the scope of governmental power exercisable by a state. Some 
of these limitations are intended to prevent encroachment on 
the field of federal powers,’’® and others are aimed at protect- 
ing certain individual interests against state action.’’ The issue 
of whether a state has transgressed any of these restrictions 
on its powers involves a federal constitutional question, and, so 
far as it can be given a Justiciable form, is a matter within the 
scope of federal judicial power. The final decision on these as- 
pects of the position of the states in our federal system may thus 
rest with federal courts, and does so to the extent that their 
actual jurisdiction includes cases of this character. The federal 
government thus has a limited control over the form of state 
governments, and an extensive control over their exercise of 
their powers to prevent violations of the limitations imposed 
thereon by the federal Constitution. 


68 U.S.C.A.Const., Art IV, Sec. 4. 

69 Luther V. Borden, 7 How. 1, 12 
L.Ed. 5S1 ; Pacific States Telephone 
& Telegraph Co. t. Oregon, 223 U.S. 
118, 32 S.Ct 224, 56 L.Ed. 377. 

76 tI.S,O.A.Const, Art I, See. 10, 


contains the more important limita- 
tions of this character. 

71 The most important single pro- 
vision of this character is U.S.G.A. 
Const, Amend. 14, Sec. 1. 
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GENERAL PRINCIPLES 

96. The Constitution has imposed important limitations on the 
states for the purpose of promoting peaceable relations 
among them and eliminating obstacles to the realization of 
an effective union among them. In matters not so regulated 
the several states occupy the position of independent powers 
whose relations are governed by the principles of private in- 
ternational law. 

The relations that exist between the separate states of the 
Union differ materially from those existing between independ- 
ent nations. They have retained a considerable degree of in- 
dependence of each other, and the due process clause of the 
fourteenth amendment has been an important factor therein so 
far as it has invalidated efforts of one state to give its laws ex- 
tra-territorial effect.^ The power of each state to regulate its 
own internal affairs without interference from another state 
is well established, but this does not mean that it is wholly free 
to ignore what other states have done in their regulation of 
their internal affairs. This is one respect in which the relations 
between the states differ from those between nations. The bases 
for such differences include certain express provisions of the 
federal Constitution. These are the intei’State privileges and 
immunities clause,® the full faith and credit clause,® the inter- 
state rendition clause,^ the interstate compact provision,® and 

lAllgeyer v. Louisiana, 165 U.S. 
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that including controversies between two or more states with- 
in the judicial power of the United States.® The peciflc major 
objective of each of these will be subsequently considered. Their 
combined effect has been to qualify the extent to which the 
several states are permitted to exercise the powers reserved to 
them under the Constitution for the ultimate general purpose 
of promoting peaceable relations among them and eliminating 
many of the obstacles to the realization of an effective union 
among them. The courts have developed no such implied limits 
on the exercise of state powers for the protection of one state 
from another as those that protect the states and the federal 
government from action by each other. Thus a state may tax 
the bonds issued by another state that are within the former’s 
jurisdiction as determined by principles derived from the due 
process clause of the fourteenth amendment.’ Such provisions 
as the interstate privileges and immunities and the full faith 
and credit clauses define what one state is required to do in 
respect of the matters with which those clauses deal, but do 
not prohibit it from adopting a more favorable policy in dealing 
therewith as a matter of interstate comity. Thus the latter of 
these clauses does not require the courts of one state to recog- 
nize a judgment for a penalty obtained in the courts of another 
state,® but it does not prevent the former from adopting a policy 
of permitting its courts to do so. There are also many other 
matters involving issues of interstate law that lie outside the 
range of the specific constitutional provisions dealing with in- 
terstate relations with respect to which each state is free to adopt 
its own policy unfettered by limitations resulting from those 
provisions. Some of these are generally governed by the rules 
of the conflict of laws prevailing within the several states. The 
limits on the powers of a state in dealing with the interests of 
the citizens of other states, and with the rights acquired and ob- 
ligations imposed under the laws or proceedings of other states, 
are only in part based on the federal constitutional provisions 
referred to above, but the present chapter will consider only 
those limitations that are based thereon. 


« U.S.C.A.Const, Art. 3, See 2. 

7 Bonaparte t. Appeal Tax Court, 
104 U.S. 592, 26 L.E<1 845. 
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INTERSTATE PRIVILEGES AND IMMUNITIES 

57. The Constitution specifically provides that “the citizens of each 
state shall be entitled to all privileges and immunities of 
citizens in the several states.” 

98. The dominant purpose of this provision is to prevent a state 

from subjecting the citizens of other states to the disabilities 
of alienage while within, or with respect to their interests 
within, the former state. 

99. It does not require a state to treat the citizens of other states 

in all respects in the same manner as it does its own citizens, 
but does require it not to discriminate against them in re- 
spect of certain fundamental rights and privileges. 

The interstate privileges and immunities clause of the Con- 
stitution specifically provides that “the citizens of each state 
shall be entitled to all privileges and immunities of citizens in the 
several states.” ® The primary purpose of this provision was to 
prevent a state from subjecting the citizens of other states to 
the disabilities of alienage by guaranteeing to them so far as 
they or their interests were within the jurisdiction of the for- 
mer state, the privileges and immunities conferred by it upon its 
own citizens.^ It affords a citizen no protection whatever against 
action by his own state. Its provisions are not violated by the 
refusal of a state’s courts to admit women who are citizens of 
the state to practise law before them.“ It does not require a 
state to accord its own citizens the same privileges and immuni- 
ties conferred upon their own citizens by other states. It has, 
accordingly, been held that a state does not violate this clause 
by denying bcul to its citizens accused of crime merely because 
the laws of most of the other states allowed their own citizens 
to give bail in such situations.^ Nor does it enable the citizen 
of one state to demand in another the special privileges granted 
by his own state to its citizens.^® A state is not required by 
this provision to permit the citizen of one state to practise law 
within it merely because he has been granted that privilege by 
the state of which he is a citizen.^^ The laws of one state are 

9 U.S.O.A.Const., Art. 4, Sec. 2, CL is McKane v. Durston, 153 U.S. 

1, 684, 14 S.Ot. 913, 38 L.Ed. 867. 

10 Paul V. Virginia, 8 Wall. 168, 19 is Paul v. Virginia, 8 Wall. 168, 19 

L.Ba. 357. L.Ed. 367. 

iiBradwell v. Illinois, 16 Wall 14 In re Rodgers’ Petition, 194 P». 
130, 21 L.Ed. 442. 161, 46 A, 668. 


124 INTBBSTATB BELATIONS ; Oh. S;; 

not given extra-territorial effect by this clause.^® It is, further- 
more, aimed only at action by the state or its governmental 
agencies, and not at action by private persons.^® It differs, inso- 
far as it fails to protect a citizen against action by his own state, 
from that provision of the Fourteenth Amendment to the fed- 
eral Constitution which prohibits a state from making or en- 
forcing any law abridging the privileges or immunities of citi- 
zens of the United States. That may be invoked by a citizen 
against his own state if it attempts by law to abridge the priv- 
ileges or immunities of federal citizenship.” 

The interstate privileges and immunities clause limits a state 
only in its treatment of citizens of other states, and measures 
the privileges and immunities which it is required to extend to 
them by those that it accords its own citizens.^® It does not 
prohibit discriminations against aliens in favor of a state’s own 
citizens.” A corporation is not a citizen withm its provisions.®® 
The courts have consistently refused to look beyond the cor- 
porate entity to the individual shareholders in order to extend 
the protection of this clause to foreign corporations.®’- A busi- 
ness trust which is treated as an entity similar to a corporation 
by the state imder whose laws it exists may be treated as such by 
any other state, and may not invoke this clause against any such 
state when it subjects the trust’s privilege to conduct a local busi- 
ness therein to the same restrictions imposed on foreign corpora- 
tions.®® The decisive factor in determining whether an organ- 
ization may be treated as a corporation that is excluded from 
the benefits of this constitutional provision is not what it is 
called, but the extent to which it is clothed with the usual pow- 
ers, privileges and other attributes of corporations by the law 
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532, 73 P. 424, 06 Ain.St.Eep. 161. 

So Paul V. Virginia, 8 Wall. 168, 19 


HEd. 357; Elate t. McOlung, 172 
U.S. 239, 19 S.Ct 165, 43 L.Ed. 432. 

21 The federal Supreme Court has 
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which it finally held corporations to 
be “citizens” within the Judiciary 
Article of the Constitution in de- 
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clause. See cases cited in footnote 
20, supra. 

22 Hemphill v. Orloff, 277 U.S. 537, 
48 S.Ct. 577, 72 L.Ed. 978. 
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under which it exists.*® A state need not, moreover, treat even 
the citizens of other states in all respects in precisely the same 
manner that it does its own. Its power to differentiate between 
them is due in part to the fact that not every advantageous 
legal relation created by a state’s action is deemed a privilege 
or inmnmity of citizens within this provision, and in part to 
the fact that exact equality is not required even with respect 
to those that are deemed such. The earlier cases were more 
concerned with defining the privileges and immunities protect- 
ed by this provision, while the later decisions have dealt more 
with the general tests for determining the validity or invalidity 
of given differences in a state’s treatment of its own citizens 
and those of other states. Some cases have involved state ac- 
tion affirmatively conferring advantages on its own citizens ex- 
clusively; some, state action discriminating in favor of its own 
citizens in conferring advantages not wholly denied citizens of 
other states; some, state action affirmatively imposing burdens 
on all but its own citizens; and some, state action discriminat- 
ing against all but its own citizens in imposing burdens from 
which its own citizens were not wholly relieved. Whatever the 
specific form which the differences have assumed, the courts 
have tended to test their validity by whether the differences in 
treatment in favor of a state’s own citizens could be justified 
on any reasonable basis. The fact that the citizen of another 
state is claiming equality with respect to a privilege or an im- 
munity not protected by this constitutional provision is a de- 
cisive factor in justifying a state’s discrimination against him, 
but a discrimination in respect of a privilege or immunity pro- 
tected by that provision may be justified by showing that it is 
reasonable. 

The courts have consistently refused to fetter their freedom 
in construing this provision by precise definitions of the phrase 
“privileges or immunities.” They have at various times enu- 
merated some of those included eimong the protected privileges 
and immunities. It was stated in a comparatively early case 
that they included only those which were in their nature funda- 
mental, which belonged of right to the citizens of aH free gov- 
ernments, and which had at all times been enjoyed by the citi- 
zens of the several states composing the union from the time 
of their becoming independent.*^ The attempt to deduce them 
from this theoretical basis has been practically abandoned long 

83 Hemphill v. Orloff, supra. 84 Oorfieid v. Coryell, Fed.Cas.No. 
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Since, but many of those enumerated in the opinion in that case 
have been generally accepted as includible among those pro- 
tected. These include protection by government, the enjoyment 
of life and liberty with the right to acquire, own and dispose 
of property subject to such restriction as the general welfare 
may require, the right to reside in and to pass through a state, 
access to its courts, and immunity from discriminatory taxa- 
tion. Subsequent decisions involving these have either express- 
ly held, or impliedly recognized, that they were among the priv- 
ileges protected by this constitutional provision,®® A state may, 
however, grant its citizens exclusive rights or advantages in 
many of their relations with it. There is no privilege more gen- 
erally dependent on citizenship than that of voting or holding 
public office, but a state may limit their exercise to its own cit- 
izens.*® It may restrict the planting and taking of oysters with- 
in its territorial waters to its own citizens,*’ and preserve for 
their use the waters of its streams by prohibiting their diver- 
sion to points without the state for use there by citizens of oth- 
er states.*® These discriminations have been sustained on the 
theory that a state owns such resources in trust for its citizens, 
that their interest therein is in the nature of a property right 
rather than a mere privilege of citizenship, and that the interstate 
privileges and immunities clause did not invest the citizens of 
one state with any interest in the common property of the cit- 
izens of other states.*® An analogous approach has been used 
to validate legislation limiting the right to bid on public con- 
tracts to residents of the state,®® and requiring all state and mu- 
nicipal building contracts to provide for giving preference to 
state products in procuring construction materials.®* The de- 
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cisions furnish no definite test for determining how far a state 
may favor its o\wi cifeens as owner or entrepreneur in matters 
in respect of which it could not do so in exercising its sovereign 
power to regulate matters within it It is, however, certain 
that it would not be permitted to do so if it effected an undue im- 
pairment of the exercise within it by citizens of other states of 
the privileges heretofore referred to as included within the pro- 
tection of this clause of the Constitution, 

The interstate privileges and immunities clause does not re- 
quire a state to recognize the private ownership of property with- 
in it. It does, however, prohibit a state from denying the right 
to acquire, own and dispose of property within it to the citi- 
zens of other states if it accords them to its own citizens.®* It 
may not, accordingly, confine to residents the right to act as 
trustee of property within it.®® It may, however, limit to resi- 
dents the right to act as executors or administrators,®* or as 
assignees for the benefit of creditors,®® since these are deemed 
special privileges and official positions. The creation and trans- 
fer of interests in property are governed by the law of the state 
in which the property is situated. That state is not required 
to permit an interest therein to be created by a contract exe- 
cuted without the state merely because a similar contract exe- 
cuted within it would create such interest. It may, therefore, 
provide that commxmity property interests in property within 
it shall arise only if the marriage contract is entered into with- 
in it.®® Nor need it attach the same property incidents to the 
marriage relationship of non-residents that it attaches to that 
relationship in the case of its own residents. The dower inter- 
est of a widow in real property within it may be made to include 
all such property of which the husband was seised during cov- 
erture in the case of a resident widow while that of a non-resi- 
dent widow is limited to such property of which the husband 


s^Corfield v. Coryell, Fed.Oas.No. 
3,230; Panl v. Virginia, 8 Wall. 168, 
19 L.Ed. 357. 
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was seised at the time of his death.®'^ The community propei^ 
interest and dower were held not to be included among the priv- 
ileges of citizenship, although in the case of Conner y. Elliot 
the court also stressed the fact that the statute therein involved 
merely discriminated between contracts. 

The prevention of discrimination in favor of its own citizens 
against those of other states in their conduct of business with- 
in it was one of the principal objectives of the interstate priv- 
ileges and immunities clause. The right to engage in business 
and to pursue the ordinary occupations is one of the privileges 
of citizenship protected by that clause.®* It is, therefore, gen- 
erally held that a state may not deny equality of commercial 
privileges to the citizens of other states.*® A state may not ex- 
clude residents only from a license requirement imposed on itin- 
erant vendors of merchandise within it,^* and a similar discrim- 
ination in favor of a limited group of its own citizens has been 
held invalid.^* Nor may it impose a minimum capital require- 
ment or other burdensome conditions upon citizens of other states 
transacting insurance business within it from which its own 
citizens are relieved.*® A state statute giving resident creditors 
priority over non-resident creditors, whether or not citizens of 
other states, in the distribution of the local assets of insolvent 
debtors has been held invalid because it discrimmated against 
citizens of other states in favor of citizens of the state in exer- 
cising their right to do business with such debtors within the 
state.** The opinion in this case stated that this clause would 
not prevent a state from qualifying the rights of non-resident 
creditors in the local assets by reference to amoimts received by 
them from the debtors’ assets in other states. It also recognized 
a state’s right to require foreign insurance companies to estab- 
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lish a special trust fund within it for the sole benefit of local 
policy-holders on the theory that non-resident policy-holders 
would know in advance that they could not look to that fund. 
The reasoning is unconvincing. There are, however, certain busi- 
nesses and callings whose pursuit a state may limit to its own 
residents. There have been included among them such a busi- 
ness as the selling of intoxicants,^* that of a loan broker,*® and 
that of insurance broker,*® and such callings as those of an at- 
torney,*’ doctor,** and even that of selling lightning-rods.** The 
exceptions to the general rule have usually been sustained on 
the theory that limiting the pursuit of those businesses or call- 
ings to residents or citizens was a reasonable and justifiable ex- 
ercise of the state’s police power. 

The right of the citizens of one state to immunity from dis- 
criminatory taxation by another has always been deemed one 
of the immunities protected by the interstate privileges and im- 
munities clause.®* The important problem is to determine when 
the prohibited degree of discrimination exists. Identity of treat- 
ment of residents and non-residents is not required. A state 
may tax a given class of property owned by residents by one 
method and lilje property owned by non-residents by another 
method.®* This is not invalid merely because it produces a heav- 
ier tax on non-residents than residents in some years if in oth- 
ers it burdens the latter more heavily than the former.®* The 
discrimination in such case is not the inevitable result of the 
system. An inheritance tax system, however, that inevitably 
discriminates against non-resident decedents in its application 
to certain classes of cases is invalid as to them despite the fact 
that its application to other classes produced a discrimination 
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in favor of non-resident decedents.®* A discrimination in re- 
spect of one act does not cease to be such because a special fa- 
vor is conferred in connection with a different and unrelated 
act.®^ The decisive factor is the inevitable persistence of the 
discrimination against non-residents in favor of residents in sit- 
uations that are dissimilar only in respect to the residence of 
the taxpayer. An occasional or accidental discrimination due 
to factors specific to the particular case does not invalidate a 
tax even in that case.®® It would seem that, where the existence 
and persistence of a discrimination against non-residents can- 
not be determined from the terms of the statute, they will have 
to be established by actual experience under the statute. This is 
the only possible method where wholly different systems are 
applied to residents and non-residents. The existence of dis- 
crimination against non-residents is easily established where 
they are denied an exemption conferred upon residents. Such 
a discrimination has been invariably held invalid regardless of 
the character of the tax.®® It cannot be justified by granting 
non-residents slight advantages in other respects in connection 
with the same tax.®’ It is not validated by providing that non- 
residents shall be accorded the exemption if the state of their 
residence in imposing a similar tax confers a reciprocal exemp- 
tion upon residents of the taxing state since one state’s discrim- 
ination against the citizens of other states cannot be cured by 
like discrimination by the latter against citizens of the former.®* 
A state may, in imposing taxes, grant its residents some ad- 
vantages denied non-residents since not every difference in treat- 
ment favoring the former is deemed a discrimination against 
the latter. A .state’s power to tax residents is more extensive 
than its power to tax non-residents. It may tax the former on 
income from sources outside it, but may tax the latter on in- 
come from local sources only. The interstate privileges and 
immunities clause does not prevent it from adjusting its income 
tax system to that diffeionce by permitting residents to deduct 
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losses wherever incurred while limiting non-residents to the de- 
duction of those incurred within the state.®® The same principle 
would permit any other adjustments whose principal tendency 
would be rather to prevent unfair and unreasonable discrimina- 
tions against residents than to impose them on non-residents. 
A state may also limit collection of income taxes at the source 
to those due from non-residents since this does not affect their 
tax burden.®® The constitutional provision in question requires 
a reasonable equality, not a mathematical equivalence, of the 
tax burden imposed by a state upon its citizens and the citizens 
of other states. It is directed against actual, not purely formal, 
differences in their tax burdens. A state tax on the income of 
both residents and non-residents does not discriminate against 
the latter by exempting residents from a property tax imposed 
on non-residents even if it be assumed that an income tax is a per- 
sonal tax in the case of the former and a property tax with re- 
spect to the latter. That purely formal difference in the legal 
character of the tax on the two classes has no effect upon their 
respective tax burdens.®^ The cases that have construed this 
provision have all involved differences of treatment in connec- 
tion vtdth a single kind of tax, and have not discussed the ex- 
tent to which conferring an advantage upon residents in con- 
nection with one kind of tax might be justified by compensat- 
ing advantages conferred upon non-residents in connection with 
other kinds of taxes. They have dealt with the comparative 
treatment of residents and non-residents under a particular tax 
rather than under a state's entire tax system. The clause in 
question clearly prohibits a state from discriminating against 
non-residents by adjusting its entire tax system so as to pro- 
duce that result, but the most effective method for assuring them 
their constitutional right to non-discriminatory treatment is to 
require it with respect to each particular tax in that system.®® 
Existing decisions have adopted that approach. 
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A state’s power to define the jurisdiction of its own courts is 
subject to certain limitations imposed by the federal Constitu- 
tion. The interstate privileges and immunities clause constitutes 
one such restriction. The right to sue in its courts may not be 
wholly denied citizens of other states by a state that accords 
its own citizens access to its courts.®* Any policy it may adopt 
in this matter must operate in substantially the same manner up- 
on its own citizens and those of other states.®* It need not, how- 
ever, give citizens of other states access to its courts on exact- 
ly the same terms as it does its own citizens. The constitution- 
al requirements are satisfied if the former are given access to 
a state’s courts on terms which in themselves are reasonable and 
adequate for enforcing any rights they may have.®® It may, 
therefoi'e, deny others than its own citizens the right to sue in 
its courts on a foreign cause of action against which the stat- 
ute of limitations of the place where the cause of action arose 
has run while permitting its own citizens to sue thereon after 
such time if it has accorded the former a reasonable time with- 
in which to sue thereon in its courts.®® The citizen of another 
state cannot demand the same length of time that the state grants 
its own citizens. A statute of limitations excluding the pe- 
riod of a defendant’s absence from the state only where the 
plaintiff is a resident has also been sustained.*’ A requirement 
that plaintiffs furnish security for costs may be limited to non- 
residents,®* and the privilege of suing in forma pauperis may be 
confined to citizens of the state.®* A state may not, however, 
restrict to non-residents liability to arrest and bail in a given 
class of civil actions.’* It is only where the conditions imposed 
on citizens of other states deprive them of a reasonably adequate 
method for enforcing their rights in the courts of anotlier state 
that the latter’s action is deemed to violate this constitutional 
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provision. A reasonable regulation of that right is permissible. 
A state sometimes excludes transitory actions from the juris- 
diction of its courts on the basis of the residence of one or both 
of the parties thereto. The courts have shown a decided tenden- 
cy to sustain statutes excluding from a state court’s jurisdic- 
tion transitory actions arising outside the state in favor of non- 
residents against other non-residents or foreign corporations, 
and statutes conferring upon its courts discretionary power to 
decline jurisdiction in such cases.’*- They have given greater 
effect to the fact that the basis of the classification was residence; 
than in other fields, even though the statutes might in fact op- 
erate to create a classification between citizens of the state and 
those of other states. A cause of action may arise in favor of 
one person as the result of an injury inflicted upon another. It 
has been held that a statute limiting the jurisdiction of a state’s 
courts in cases of that character to those in which the latter 
party was a citizen of the state did not deny the non-resident 
owner of the cause of action his rights under the interstate priv- 
ileges and immunities clause since the basis of jurisdiction was 
not the citizenship of the plaintiff but that of the injured person.’® 
It was recognized that the statute would have been invalid had 
it limited jurisdiction to cases m which the owner of the cause 
of action was a citizen of the state. There have been found no 
cases involving statutes limiting jurisdiction by the sole factor 
of the residence or citizenship of the defendant. The principles 
governing access of the citizens of other states to a state’s courts 
extends to administrative tribunals empowered to grant awards 
under workmen’s compensation acts.’® 

The terms of the interstate privileges and immunities clause 
require equality of treatment only between the citizens of a state 
and those of other states. The majority of the cases that have 
arisen under it have involved legislative classifications based on 
residence. This has confronted the courts with the problem of 
preventing a state from evading the limitations of the provi- 
sion by making residence instead of citizenship the basis of its 
classifications. If a statute clearly intends to include among 
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residents citizens of other states resident within the state, and 
among non-residents those of its own citizens who reside out- 
side it, the classification will not be deemed equivalent to one 
based on citizenship.’^ It is, however, the general rule that a 
classification, whatever its basis, whose practical operation pro- 
duces discrimination against the citizens of other states in favor 
of a state’s own citizens will be held violative of this provision.’® 
A taxing statute that imposed a heavier tax on contractors whose 
principal office was outside the state than on those with their 
principal office within it was held invalid on that basis.’® The 
courts have sustained classifications based on residence more 
frequently where statutes dealing with access to a state’s courts 
have been involved than where other interests of non-residents 
have been concerned. They have tended to treat a classification 
based on residence equivalent to one based on citizenship par- 
ticularly in matters of taxation. 

The power of a state to waive the rights conferred upon its 
citizens by this constitutional provision has received but little 
consideration from the courts. The Supreme Court discussed 
it in passing on a state’s contention that a discrimination against 
the citizens of other states would not violate this clause if the 
statute creating it should provide that the discrimination would 
be removed in favor of the citizens of any state that had, or 
should enact, similar laws conferring reciprocal rights upon the 
former’s citizens. The claim was rejected, and it was stated 
that a state might not barter away the constitutional right of 
its citizens to enjoy the privileges and immunities of citizens in 
other states, that discrimination could not be cured by retalia- 
tion, and that the prevention of those things was one of the prin- 
cipal ends sought in adopting the Constitution.” 
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FULL FAITH AND CREDIT CLAUSE 

100. The Constitution provides that “full faith and credit shall he 
given in each state to the public acts, records, and judicial 
proceedings of every other state. And the Congress may 
by general laws prescribe the manner in which such acts, 
records, and proceedings shall be proved, and the effect 
thereof.” 

Article 4, Section 1, of the federal Constitution requires each 
state to give full faith and credit to the public acts, records and 
judicial proceedings of every other state. It also empowers Con- 
gress to prescribe by general laws the manner in which such 
acts, records and proceedings shall be proved, and the effect 
to be given them in such other states. The general purpose of 
this provision is to “alter the status of the several states as in- 
dependent foreign sovereignties, each free to ignore obligations 
created under the laws or by the judicial proceedings of the oth- 
ers, and to make them integreJ parts of a single nation through- 
out which a remedy upon a just obligation might be demanded 
as of right, irrespective of the state of its origin.” ’* It does not 
give the statutes of one state extraterritorial force as law in an- 
other. It does, however, require a state to give them the same 
faith and credit which they would have in their own state when- 
ever a matter properly determinable by them arises in a judi- 
cial or other proceeding within it. This involves the recogni- 
tion by it of rights conferred, and obligations imposed, by the 
statutes of another state so far as their creation is within the 
latter’s power.™ There are certain well recognized exceptions 
to this general principle. No state is required to enforce the 
penal laws of another, nor any judgments for penalties based 
thereon.®* The tax laws of a state have also been held not en- 
titled to enforcement in another state, ®^ but some doubts have 
been cast on that position by a recent decision requiring judg- 
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ments for taxes to be recognized in other states.*® The right 
of a state to refuse recognition to rights and obligations created 
in another state in order to protect a local policy has been rec- 
ognized, but its scope has been stated to be an exceedingly nai'- 
row one.®* 

The duty to recognize foreign rights and obligations exists 
only where their creation is within the power of the state under 
whose laws they are alleged to arise. The question of what is 
the proper law governing transactions has thus become, in many 
situations, one of constitutional law. The powers of a corpo- 
ration over its members, its relation to them, and their relations 
among themselves, are governed by the law of the state of its 
incorporation, even as to members joining it in another state.®* 
Liabilities attached to membership by its laws, if nonpenal in 
character, must be recognized by other states, and, if those laws 
vest the cause of action for the enforcement of those liabilities 
in a designated oiHcial or other person, his right to enforce it 
may not be denied by them.*® A state is not, however, required 
to permit their enforcement by one who could not do so under 
the laws of the state of incorporation in that state’s own courts.®* 
A defense accorded a party to a contract by a statute of the 
state in which the contract was entered into must be recognized 
as such in another state m which a suit is brought on the con- 
tract.*” This has been extended to require the state in which 
an injury occurred to recognize the statute of the state in which 
the employment contract was entered into which made the rem- 
edies under its workmen’s compensation act exclusive even in 
the case of injuries occurring without that state.*® The effect 
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of that requirement was to deprive the state in which the in- 
jury occurred of power to apply its own law thereto. If the 
contract calls for employment outside the state in which it is 
entered into, that state has been held not to deny full faith and 
credit to the public acts of the jurisdiction in which the injury 
occurred by refusing to apply the latter’s compensation act in 
the case of an injury occurring within it.*® The state in which 
the contract had been entered into was allowed to apply its own 
workmen’s compensation act. The decisive factor was that its 
interest was superior to that of the other jurisdiction in the par- 
ticular case. Where, however, the interest of the place of in- 
jury is superior it may apply its own law and is not required to 
apply that of the place where the contract was entered into.®* 
These cases typify situations in which local policy is permitted 
to prevail over the logical consequences of the usual principles 
governing the creation of rights. It is the general rule that each 
state has the exclusive power to regulate the creation of rights 
in property situated within it. It need not, therefore, give to 
the acts or proceedings of other states that effect in determin- 
ing rights to property within it which those states give thereto 
in respect of property situated within them.®^ It has, however, 
been held that if the statutes of the state of incorporation, and 
judicial proceedings thereunder, effect a transfer of the corpo- 
ration’s assets to a designated person, his title to the property 
in another state must be recognized by the latter,®* but that it 
need not recognize the laws of the former state governing the 
distribution of such property among the corporate creditors.®* 

A state which is admittedly the proper one for creating a right 
or cause of action sometimes limits the right to sue thereon to 
courts within the state. The full faith and credit clause does not 
require other states to recognize such a limitation.®* They need 
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give such credit only to those substantial provisions of the stat- 
ute as inhere in the cause of action, or which name conditioiK 
on which the right to sue depends. The venue of an action is 
not one of these. A state’s attempt thus to limit the venue of 
a transitory cause of action created by its statute is deemed an 
invalid attempt to give its laws extraterritorial effect. 

A state is not permitted wholly to defeat a right created by 
the public act of another state by denying its comts of general 
Jurisdiction the power to enforce it,®® or by providing a reme- 
dy so burdened that it is practically impossible to enforce it.®® 
The full faith and ci’edit clause does, to that extent at least, limit 
a state in defining the jurisdiction of its courts over transitory 
actions. Nor can it escape its obligation by treating as matter 
of remedy that which is a matter of substantive right under the 
law of the place creating the right or defense asserted.®'*' The 
law of one state is, however, matter of fact to be proved as such 
when an issue involving it arises in the courts of another state,®* 
but statutes in many states now require their courts to take ju- 
dicial notice of the statutes of other states. It is not denied the 
faith and credit to which it is entitled if the court of another state 
misconstrues it without denying its validity. Article 4, Section 
1, is not a guaranty that the public acts of one state, including 
its constitution, shah not be misconstrued by the courts of an- 
other.®® 

The same constitutional provision requires each state to give 
full faith and credit to the judicial proceedings of every other 
state as a constitutional duty and not merely as a matter of 
comity, as would be the case but for this provision. Congress 
has exercised its power to prescribe the maimer in which such 
proceedings shall be proved, and the effect that shall be given 
them, by providing that they shall have the same faith and 
credit given them by every court within the United States that 
they have by law or usage in the courts of the state from whence 
the records are taken.'^ The judgment of a court of competent 

95 Converse v. Hamilton, 224 U.S^ 98 OMcago & A. R. Co. v. Wiggins 
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jurisdiction creates rights and duties, and has certain other ef- 
fects, within the state by whose court it was rendered. It op- 
erates as res judicata as to all matters properly adjudicated 
therein, is not re-examinable upon the merits, and constitutes 
the basis for executory process for its enforcement. The full 
faith and credit clause and the Congressional legislation imple- 
menting it do not require a state to give all these effects to the 
judgments of a sister state. It need not issue executory pi-oc- 
ess for their direct enforcement therein.* It must, however, ac- 
cept them as conclusive evidence of the matters adjudicated 
therein, may not re-examine them upon the merits, nor impeach 
them for fraud in obtaining them.® The only defenses that can 
be interposed to enforcing a sister state judgment are those that 
could be relied upon in a suit thereon in the state whose court 
rendered it.* This rule is applied even where the judgment is 
based on a cause of action arising in the state where enforcet 
ment is sought. It is no defense in such case that the legal ex- 
istence of the cause of action in the latter state had terminated 
when the action eventuating in the judgment was begun,® nor 
that the court rendering the judgment committed error in con- 
struing the law of the state where enforcement is sought as cre- 
ating the cause of action on which the judgment was based.® 
The result of this principle frequently defeats a valid local pol- 
icy of the latter state. It has compelled a state in which gam- 
bling contracts were void indirectly to enforce such contracts 
by requiring it to enforce a sister state judgment based on such 
a contract.’ A state may, however, apply its own applicable stat- 
ute of limitations when suits on sister state judgments are 
brought in its courts since such statutes affect the remedy only 
and do not involve a denial of th^s rights conferred by such judg- 
ment.® The duty to treat the judgment of a court of another 
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State as res judicata and as a defense to an action in a state 
court exists whenever the two actions are in substance, even 
though not in form, identical.® Nor does the effect of a judgment 
as an estoppel depend on its having been rendered in a suit 
instituted before that in which it is so pleaded.^® 

The preceding paragraph has considered the measure of a 
state’s duty when a sister state judgment is sued on, or used 
by way of defense, in its courts. A state is not, however, re- 
quired to provide for the enforcement of all such judgments in 
its courts. Those based on penal statutes need not be enforced, 
and whether a statute is penal in this connection depends on 
whether its purpose is the punishment of an offense against pub- 
lic justice or to afford a private remedy to a person injured by 
a wrongful act.^^ Judgments for taxes cannot be denied enforce- 
ment by another state merely on that account.^® No state can 
be permitted to have a local policy against the payment of tax- 
es due other states. It is clear that the purpose of the full faith 
and credit clause could be defeated if the states were wholly 
free to define the jurisdiction of their courts so as to exclude 
actions on sister state judgments. That clause has been held 
not to require a state to furnish a court for the enforcement of 
sister state judgments regardless of every other consideration.^® 
It has, however, been held that a state may not exclude from its 
courts actions based on such judgments merely because a suit 
could not have been maintained therein on the original cause of 
action.^^ The opinion in this case specifically stated that, while 
the Constitution did not require a state to furnish a court, there 
were decided limits to its power of exclusion and to its “power to 
consider the nature of the cause of action before the foreign 
judgment based thereon is given effect,” and that a state could 
not escape its constitutional obligation by the simple device of 
denying jurisdiction in such cases to courts otherwise competent. 
This was in line with a former decision invalidating a state stat- 
ute denying its courts jurisdiction of suits on foreign judgments 

9 Chicago, R. I. & P. R. Co. v. White Co., 296 U.S. 268, 56 S.Ct. 229, 
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based on causes of action arising within it against which its stat- 
ute of limitations had run.^® The principle on which these deci- 
sions rest is that only a most important local policy can justify 
an exception to the complete realization of the policy intended 
to be protected and promoted by the full faith and credit clause. 
In determining what local policy of the state in which enforce- 
ment is sought is of sufficient importance to override the policy 
embodied in the full faith and credit clause, there may be taken 
into accoimt the relative importance of the local policy of the 
state in which the judgment was rendered.^® The dominant pol- 
icy, however, remains that embodied in the fuU faith and credit 
clause. 

A judgment has no legal force even in the state in whose court 
it was obtained if that court lacked jurisdiction to render it. It 
is, therefore, entitled to no faith and credit in any other state. 
The extent to which the court in which effect is sought to be 
given it is bound by the findings on jurisdictional facts contained 
in the record of a judgment is a somewhat unsettled matter. 
It has been stated that their truth may always be inquired into 
by such court.” This is clearly the rule when there has been 
no direct determination of the jurisdictional issue by the court 
which rendered it. It has, however, been held that, where the 
party attacking the judgment had invoked a direct determina- 
tion on the validity of the service on which jurisdiction weis based, 
had been fully heard thereon, and had permitted an adverse de- 
cision thereon to stand unreversed, the full faith and credit clause 
required the jurisdictional findings to be treated as res judicata 
on that issue.’^® A similar principle has been impliedly recog- 
nized where the findings related to the jurisdiction over the sub- 
ject matter by the board whose decision was upheld by the ques- 
tioned judgment.” It is clear that a court, which treats such 
a judgment of a sister state as one rendered by a court having 
jurisdiction to render it, does not deny it any faith and credit 
whatever, and that the real issue in such case is one of due prec- 
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ess. The general rule is that its action in so doing does not vio- 
late due process.®® The rule that permits every judgment to be 
attacked on jurisdictional grounds when sued on in the courts 
of other states, even though the party assailing it has already 
had a determination thereof after a full hearing thereon, sub- 
jects judgments to a greater imcertainty than necessary to pro- 
tect the legitimate claims of defeated litigants. The rule under 
which the courts of one state accept determinations of their own 
jurisdiction by the courts of a sister state can be supported on 
the basis that it prevents the courts of one state from reviewing 
decisions made after a full hearing by the courts of a sister state, 
even though it may result in giving a court the power to make 
a conclusive determination of its own jurisdiction in a given 
case. 

The facts necessary to confer jurisdiction depend on the char- 
acter of the judgment. A judgment in an action in rem is not 
binding unless the court had jurisdiction of the res, and this can 
be obtained only by a court within the state in which the res is 
situated. Hence a decree of a court cannot of its own force 
effect a transfer of property situated in another state.®* It may, 
however, establish the rights and equities of the parties before 
the court in such property so as to require their recognition in 
the state of its situs and thus constitute an equitable defense to 
an action by one party to the original proceedings against the 
other party thereto.*® A judgment in an action in personam is 
not binding if the court rendering it had no jurisdiction of the 
defendant, and is entitled to no faith and credit in the courts 
of another state.*® The facts necessary to give a court such ju- 
risdiction are defined by the requirements of due process. Ac- 
tions for divorce comprise a distinct class in the application of 
these jurisdictional requirements. The marriage relationship 
whose dissolution is the purpose of such actions is treated as a 
res. A judgment affecting it can be rendered only by the courts 
of a state having jurisdiction thereof. The factor that gives a 
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state that jurisdiction is the domicile of the parties to the rela- 
tion. A decree by the court of a state in which neither party 
is domiciled is invalid and entitled to no recognition in another 
state,®* even though the defendant appeared in the action.®® The 
difficulty arises in cases in which the person bringing the action 
is domiciled in the state in which proceedings are brought and 
the other party is not domiciled therein. It is universally held 
that, if the former is the state of matrimonial domicile, it has 
the requisite jurisdiction of the res, and its decree is entitled to 
recognition in other states so far as the duty to recognize it de- 
pends on jurisdiction of the res.®® It was for long supposed to 
be the law that, where the pairties were living apart in different 
states, the domicile of either had jurisdiction to grant a divorce.®’ 
This view was repudiated with confusing consequences in the 
case of Haddock v. Haddock, which decided that a decree ren- 
dered by a court of the state of the husband’s domicfie need not 
be recognized by the courts of the state of the wife’s domicile 
where the husband had deserted his wife without just cause.®* 
A dissenting opinion in that case severely criticized the majori- 
ty theory making fault a jurisdictional factor, but the case has 
never been overruled. The reason for the confusion resulting 
from this decision is to be found in the other jurisdictional re- 
quirement for a valid decree. Due process requires that those 
whose interest in the res will be affected by the judgment in an 
action in rem be given notice of, and an opportunity to be heard 
in, the proceedings. Notice by publication is all that is required 
in such action if the court has jurisdiction of the res. As long 
as the prevailing view permitted the court of the domicile of 
either spouse to acquire jurisdiction of the res, jurisdiction of the 
defendant was readily obtainable by either state by service by 
publication. The decision has increased the risk that such serv- 
ice will be inadequate and that a decree based thereon will not 
have to be recognized in other states. It is still, however, the 
law that a decree rendered by a court of the state of the domicile 
of one of the spouses is entitled to recognition in the courts of 
other states if jurisdiction of the defendant was obtained by per- 
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sonal service within that state or if he or she entered a general 
appearance in the proceedings. The extent to which judgments 
awarding alimony are entitled to recognition in other states is 
defined by the principles applicable to other personal judg- 
ments.*® Proceedings to determine the custody of minors are 
in the nature of proceedings in rem in which jurisdiction depends 
on the domicile of the minor. A decree in such proceedings ren- 
dered by a court of competent jurisdiction is not denied the cred- 
it to which it is entitled when the court of another state in which 
the minor subsequently became domiciled refuses to recognize 
the right of the person to whom that decree awarded the cus- 
tody.®® A judgment in any kind of action can demand no recog- 
nition under the full faith and credit clause if rendered by a 
court having no jurisdiction of the subject matter.®^ 

The Constitution specifically confers upon Congress the pow- 
er to prescribe how the public acts, records and proceedings of 
one state shall be proved in another, and to prescribe their ef- 
fect therein. It has exercised this power to give such records 
and judicial proceedings the same faith and credit that is given 
them by law or usage in the courts of the state from which the 
records have been taken. It is an undetermined issue whether 
Congress could exercise this power so as to require the direct 
enforcement by one state of the judgments of another state.®* 

INTERSTATE EXTRADITION 

101. The Constitution provides that “a person charged in any state 

with treason, felony, or other crime, who shall flee from jus- 
tice and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be de- 
livered up, to be removed to the state having jurisdiction of 
the crime.” 

102. Both the federal and state courts have jurisdiction, on habeas 

corpus, to inquire into the lawfulness of the custody in 
which an alleged criminal is held on the execution of a req- 
uisition for his surrender to the demanding state. 
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borough, 290 U.S. 202, 54 S.CL 181, 

78 L.Ed. 2G9, 90 A.L.K. 924. Powers of 

Congress Under the Pull Faith and 
so State ex rel. Larson v. Larson, Credit Clause, 28 Yale L.Jour. 421. 



§§ 101-103 


nfTERSTATB EXTRADITION 


145 


103. A person extradited from one state to another may be tried, in 
the latter state, not only for the offense with which he was 
charged in the requisition papers, but for any and all crim- 
inal charges which that state may have against him. 

The provision of the Constitution set forth above imposes on 
each state a legal obligation to surrender fugitives from justice 
to the state having jurisdiction of the crime upon demand of 
the executive authority of the latter state. It has been described 
as in the nature of a treaty stipulation between the states, en- 
tered into for the purpose of securing a prompt and efficient 
administration of the criminal laws of the several states.*® To 
carry its provisions into effect Congress has passed an act 
defining the duties of the states in this matter and prescribing 
the process of interstate extradition. It has been held that 
the duty imposed by this act upon the executive of the state 
from which extradition is demanded is not a discretionary, but 
a mere ministerial, duty.®^ The federal government, however, 
has no power to compel him to comply therewith either through 
its judicial or other departments.®® 

The issuance of a requisition is authorized only when the 
person whose surrender is demanded is charged with an offense 
punishable under the laws of the state from which the requisi- 
tion issues. It need not be an offense Icnown to the common 
law, since the words “treason, felony, or other crime” as used 
in the Constitution include every offense forbidden and made 
punishable by the laws of the state where the crime is com- 
mitted.®® A person can be said to be charged with crime after 
conviction as well as before it, and an unsatisfied judgment of 
conviction constitutes a “charge” within the meaning of the 
Constitution. Hence a prisoner who has violated the terms of 
his parole is deemed charged with an offense when his return 
is demanded by the state that granted the parole.®’ This also 
applies to the case of a person who has left the state after his 
conviction but before commencement of his sentence.®* These 
decisions recognize the principle that the purpose of the inter- 


83 Appleyard v. Massachusetts, 203 
U.S. 222, 27 S.0t. 122, 51 L.Ed. 161, 
7 Ann.Cas. 1073. 

34 Kentucky v. Dennison, 24 How. 
66, 16 L.Ed. 717. 

15 Kentucky v. Dennison, supra. 


36 Morton y. Skinner, 48 Ind, 123 ; 
Brownes Case, 112 Mass. 409, 17 Am. 
Rep. 114. 

s'J'Drinkall v. Spiegel, 68 Conn. 
441, 36 A. 830, 36 L.R.A. 486. 
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980. 


ROTTSCHAEFETi CoNST.LaW—IO 


146 


IKTERSTA'EE BELATIONS 


C!h. 5 


State extradition clause is to prevent the existence of the sepa- 
rate states from hampering the effective enforcement of its 
own criminal laws by each of the states by denying a right of 
asylum in other states to those who have violated its laws. 
It is not its purpose to give one state the power to pass judgment 
on the policy of the others so far as their systems of criminal 
law are concerned. 


The state that demands that another state surrender to it an 
alleged criminal must prove that the person charged by it is a 
fugitive from its justice. A person is a fugitive from justice 
who, having been in the demanding state when the crime was 
committed, thereafter leaves that state and is found in the ter- 
ritory of another state.-"*® It is not necessary to show that he 
left the former state for the purpose of escaping prosecution.^® 
The sole test is presence within the demanding state at the time 
of the commission of the alleged offense. The presence must be 
actual, not merely constructive." Hence presence predicated 
on the legal fiction that a person follows the agency or instru- 
mentality put in motion by him to accomplish a criminal pur- 
pose in another state will not support a claim that he is a fugi- 
tive from justice in such state." Presence at the time when the 
alleged offense was committed is equally essential. Presence 
thereafter followed by a subsequent departure from the state 
does not make one a fugitive from justice as to an offense com- 
mitted while the person was not actually present in the demand- 
ing state.-*® Given actual presence at such time, however, a 
person is a fugitive from justice with respect to any given of- 
fense even if he leaves the state after conviction," or while on 
parole.^® A person indicted a second time for the same offense 
is none the less a fugitive from justice because, after the dis- 
missal of the first indictment on which he had been originally 


3»Appleyurd v, Massachusetts, 203 
IJ.a 222, 2T S.Ct 122, 51 L.Ed. 161, 
7 Ann.Cas. 1073. 

40 Drew V. Thaw, 235 U.S. 432, 35 
S.Ct. 137, 59 L.Ed. 302; McNichols 
r. Pease, 207 U. S. 100, 28 S.Ct. 58, 52 
D.Efi 121; Innes v, Tobin, 240 U.S. 
127, 36 S.Ct 290, 60 L.Ed. 562; 
Eoberts v. Keilly, im U.S. 80, 6 S.Ct 
201, 29 U.E3d. Mi: 

: it Hyatt t . New York ex rel. 0ork- 


ran, 188 U.S. 691, 23 S.Ct 456, 47 
L.Ed. 657. 

4S State V. Hall, 115 N.C. 811, 20 S. 
E. 729, 28 L.E.A. 289, 44 Am.St.Rep. 
501. 
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extradited, he left the state with the knowledge of the state 
authorities or without objection from them“ A person may 
be a fugitive from justice even in the state of his residence 
with respect to offenses committed while temporarily present in 
another state.*’^ 

A person whose extradition is demanded has no right to 
demand a hearing before the governor of the state of asylum on 
the questions whether he has been substantially charged with 
a crime and whether he is a fugitive from justice.^ The courts, 
however, have the power, on habeeis corpus, to review the de- 
cision of the executive authority in extradition proceedings. A 
person arrested under a warrant of extradition from one state 
to another is in custody under or by color of the authority of 
the United States, and hence the federal courts have jurisdic- 
tion to inquire by habeas corpus into and determine the legality 
of the same.*® The state courts have concurrent jurisdiction 
in this matter. The courts generally will not overrule the deci- 
sions of the governor in extradition cases unless they are clear- 
ly satisfied that an error has been committed.®® The Constitu- 
tion does not require that the state which has obtained custody 
of an alleged offender by extradition from another state shall 
try him only for the offense for which he was extradited, but 
it may try him on any and all charges which it may have against 
him.®* The fact that the Constitution provides for the inter- 
state extradition of fugitives from justice confers no right upon 
any person to be brought back to the state from which he is a 
fugitive by the constitutionally provided method only. A state 
may try an alleged offender even though it acquired custody 
of him by strategem or trick,®® or by forcibly abducting him 
and bringing him back to the state.®* Nor, in such a case, is 


46 Bassing v. Cady, 208 XJ.S. 386, 
28 S.Ct 392, 52 D.Ed. 540, 13 Ann. 
Cas. 905. 

47 In re Eotoerts, D.C., 24 P. 132; 
In re Keller, D.O., 36 P. 681. 

48 Munsey v. Clough, 196 U.S. 364, 
25 S.Ct. 282, 49 L.Ed. 516. 

49McNichols V. Pease, 207 U.S. 
100, 28 S.Ct. 58, 52 D.Bd. 121. 

50 Robb T. Connolly, 111 U.S. 624, 
4 S.Ct. 544, 28 L.Ed. 542 ; Pearce v. 


Texas, 155 U.S. 311, 15 S.Ct. 116, 
39 DJEd. 164. 

SiLaseelles v. Georgia, 148 U.S. 
537, 13 S.Ct. 687, 37 D.Ed. 549; to- 
nes V. Tobin, 240 U.S. 127, 36 S.Ct 
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there any mode in which the state from which he was abducted, 
or the prisoner himself, can demand and secure his return to 
that state, under the Constitution.®* 

COMPACTS BETWEEN THE STATES 

104. The Constitution prohibits the states, without the consent of 
Congress, from entering into any agreement or compact with 
another state. This has been construed to require Congres- 
sional consent only where the agreement or compact is of a 
political character. 

Agreements between the states have been made ever since 
the formation of the United States. This merely continued a 
practise existing even prior to the adoption of the Constitution. 
The provision of the Constitution that no state shall, without the 
consent of Congress, enter into any agreement or compact with 
another state®® constitutes in effect a legal device for adjusting 
interstate relations while insuring that national interests shall 
not suffer in the process. There have been very few decisions 
defining the scope of the restrictions imposed by this clause on 
the powers of the states, but the dicta in the opinions rendered 
in those decisions have given a fairly clear indication of the 
lines along which future decisions are likely to go. The subse- 
quent discussion is based largely on those dicta. The clause 
does not prohibit every character of interstate agreement not 
assented to by Congress. An agreement for the construction of 
a bridge over a boundary river has been held not to require 
Congressional assent,®® and the same is true of an agreement 
between two states for the construction of a railroad.®’' It has 
been stated that it would be unnecessary to secure the consent 
of Congress to an agreement between two states under which 
one acquired from the other property owned by the latter with- 
in the former’s territory, nor to other types of commercial 
agreement between them.®® It has also been held that an agree- 
ment for the selection of parties to run and designate the bound- 

L.Ed. 934; Mahon Justice, 127 U. Dover v, Portsmouth Bridge, IT 
S. TOO, 8 S.Ct 1204, 32 L.Ed. 283. N.H. 200. 

54 Mahon v. Justice, 12T U.S. TOO, 8 ■ ' Union Branch R. Go.' t. East 

S.Ot. 1204, 32 IL(.Ed. 283. Tennessee & Georgia R. Co., 14 Ga. 

55 U.S.O.A.Const, Art 1, Sec./10,' ■ 

^^•3. V. Tennessee, 148 U.S, 

'«03, 13 S.Ct 728, 37 L.Ed. 537. 
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ary line between two states, or to designate what line should 
be run, would not require Congressional assent since it would 
import no agreement to accept the line thus run.®® Such con- 
sent would, however, be required if there were a mutual agree- 
ment to accept such boundary, at least if its effect were or might 
be to increase the political power of the states involved and 
to encroach upon the full and free exercise of federal authori- 
ty.*® The principle that the Supreme Court has enunciated is 
that Congressional assent is required to the validity of an inter- 
state compact or agreement only if it is political in character 
affecting the sovereignty of the affected states as between them- 
selves or as between them and the federal government.®^ Com- 
pacts or agreements not of this character are valid without 
such consent. It is well established that such consent may be 
given either before or after the compact is made, and may be 
either express or implied.*® It has never yet been determined 
whether there are any limits on the power of Congress to give 
its consent. 


SUITS BETWEEN THE STATES 

105. In order to provide for the peaceable settlement of controver- 
sies betvreen the several states the federal judicial power 
was extended to controversies between two or more states. 
The Supreme Court was given original jurisdiction in such 
cases. 

The mere existence of the states as elements in a federal 
system for the government of the people of the United States 
has not prevented controversies from arising between two or 
more states. The states are, however, powerless to resort to 
the arbitrament of force in their settlement of controversies be- 
tween them. It was to provide the substitute of judicial settle- 
ment of at least some of such disputes that the judicial power 
of the United States was extended to “controversies between two 
or more states.”*® Cases of this character are included within 
the original jurisdiction of the Supreme Court.®* The language 
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63 U.S.C.A.Const, Art. 3, Sec. 2, CL 

1 . 


64 U.S.C.A.Const, Art 3, See. 2, Cl. 



150 


INTERSTATE RELATIONS 


Oh. 6 


of the Constitution has been construed to include only those 
controversies which are susceptible of judicial determination.®® 
The most important cases with which the Court has dealt un- 
der this provision have been those involving boundary disputes be- 
tween states.®® These, however, do not cover the whole range 
of controversies between states susceptible to judicial solution. 
Cases directly affecting the property rights and interests of a 
state have invariably been included. Hence a state whose in- 
terests as the owner of its public institutions will be injured 
by the action of another state threatening its fuel supply for 
those institutions may invoke this jurisdiction to test the legali- 
ty of such action.®’ This is also the case where the controversy 
involves claims by one state against another evidenced by the 
latter’s bonds®® or founded on the latter’s assumption of an 
obligation to the former.®® A state’s quasi-sovereign interest in 
the general welfare of its residents will support an action by 
it against another state whose actions threaten it. It is on this 
basis that it may invoke this jurisdiction to prevent the acts of 
another state that pollute its streams or other waters,’® that in- 
jure the lands of its citizens by flooding,” or that deprive its resi- 
dents of their customary supply of running water from an in- 
terstate stream rising in the defendant state.’® It has, however, 
been held that mere maladministration of a state’s laws to the 
injury of the citizens of another state involves no controversy 
between the two states within the federal judicial power.’® The 
Supreme Court has clearly and unequivocably asserted that its 
power to hear and deteimine controversies between states in- 
cludes that of enforcing the judgment rendered in such cases.’* 


65 Louisiana v. Texas, 176 U.S. 1, 20 
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CONSTITUTION OF CONGRESS 

106. All legislative powers granted to the United States by the Con- 
stitution are vested in a Congress which consists of two co- 
ordinate branches, the Senate and the House of Represen- 
tatives. 

The legislative power is by far the most important of all gov- 
ernmental powers. The determination of the policies that shall 
be promoted by law belongs primarily to the legislature. The 
existence of the practice of the judicial review of legislation to 
determine its consonance with constitutional limitations thereon 
does in fact involve a restriction on the legislature’s power of 
determining governmental policies. This is especially true with 
respect to those limitations that enimciate broad policies since it 
is practically impossible in many cases to determine whether the 
legislative policy is in conflict with them without judicial consid- 
eration of what are ultimately issues of policy. The scope of a 
legislature’s power to define policy must, therefore, be deemed 
limited by this inevitable concomitant of our theory of judicial re- 
view. It should also be noted that the statement of the legisla- 
ture’s primary part in defining governmental policy within the 
limits permitted by the applicable constitutions has reference to 
the formal legal distribution of governmental powers. The actual 
practice under a constitution that confers this power upon the 
legislature may depart therefrom. The policies in fact pursued 
at any given time may have been formulated by the executive 
department and owe their legislative enactment in large part to 
its activity. The Constitution itself contemplates that the Presi- 
dent shall participate to this extent in formulating legislative 
policies by providing in Article 2 that he shall “from time to 
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time give to the Congress information of the state of the Union, 
and recommend to their consideration such measures as he shall 
judge necessary and expedient.” The activities of Congress 
often are greatly influenced by the President. The ultimate 
legal power to decide these matters is, however, vested in the 
legislatui’e. Its action is generally required in order to make 
a policy legally effective. It should also be noted that the con- 
tinuing functioning of judge-made law gives the judiciaiy a limit- 
ed range of power to define governmental policies. Its decisions, 
other than those construing a constitution, are, however, subject 
to legislative revision or replacement. 

The entire legislative power of the federal government is 
vested in the Congress of the United States.^ This consists of a 
House of Representatives and a Senate. The former consists 
of members chosen every second year by the people of the 
several states. They are required to be apportioned among the 
several states on the basis of their respective populations, coimt- 
ing the whole number of persons in each state with the excep- 
tion of Indians not taxed.® A representative must have attained 
the age of twenty-five years, have been seven years a citizen of 
the United States, and be, when elected, an inhabitant of the 
state in which he is chosen.® The Senate is composed of two 
Senators from each state whose term of office is six years.* 
Senators were formerly elected by the state legislatures, but 
are now chosen by direct popular election.® A Senator is re- 
quired to have attained thirty years of age, to have been nine 
years a citizen of the United States, and to be, when elected, an 
inhabitant of the state for which he is chosen.® A person hold- 
ing an office under the United States is not permitted to be a 
member of either house during his continuance in said office.’' 


t IJ.S.C.A.Const, Art. 1, Section 1* 

» IJ.S.C.A.Oorist, Art 1, Section 2 ; 
IT.S.C.A.Const, Amend. 14, Section 2. 
The latter also provides for an ad- 
justment in the basis of representa- 
tion in the case of states denying 
the right to vote for designated of- 
ficials to their male inhabitants un- 
less the denial is for participation in 
rebellion or other crime. Quere, 
whether the provisions of the U.S.C. 
A.Conat. Nineteenth Amendment pro- 
hibiting the denial of suffrage by a 
state on account of sex has eliminat- 


ed the word “male*' from said pro- 
vision of the U,S.O.A.aonst Four- 
teenth Amendment 

3U.S.O.A.Const., Art 1, Section 2. 
See for a disqualifying factor U.S.C. 
A.Const, Amend. 14, Section 3. 

4 U.S.O.A.Const., Art 1, Section 3. 

6 U.S.C.A.Const., Art 1, Section 3; 
U.S.C.A.Const., Amend. 17, declared 
ratified on May 31, 1913. 

« U.S.aA.Const., Art 1, Section 3. 
U.S.C.A.Const., Art 1, Section a 
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The Congress is required to meet at least once in every year, and 
such meeting must begin at noon on the third day of January 
unless it shall by law appoint a different day.® Special sessions 
of Congress, or of either house thereof, may be convened by the 
President.® 


Election of Members of Congress 
The Constitution expressly provides that the electors for rep- 
resentatives and senators in each state “shall have the qualifica- 
tions requisite for electors of the most numerous branch of the 
state legislature.”^ The right to vote for members of Congress 
is not an incident of federal citizenship.^^ The effect of the fore- 
going provision is to make the laws of each state a decisive fac- 
tor in defijiing those entitled to vote for members of Congress. 
The state is, however, prevented from making either race, color, 
previous condition of servitude, or sex a basis for exclusion from 
the exercise of this right.^® The right, though defined by state 
law, is one based on the federal Constitution, and Congress has 
the power to protect its exercise.^® The Constitution also pro- 
vides that the “times, places, and manner of holding elections 
for Senators and Representatives shall be prescribed in each 
state by the legislature thereof; but the Congress may at any 
time by law make or alter such regulation, except as to the 
places of choosing Senators.”^ This provision confers upon 
Congress a general supervisory power over the matter, and per- 
mits it to take it over, in whole or in part, with the exception 
indicated.^® State laws are deemed to have been adopted by 
Congress so far as they are allowed to regulate those matters.^ 


8 U.S.C.A.Const., Amend, 20, Sec- 
tion 2, declared ratified on February 

0, 1933. For prior provisions relat- 
ing thereto see U.S.C.A.Const,, Art. 

1, Section 4. 

8 U.S.O.A.Const., Art. 2, Section 3. 

10 u.S.O.A.Oonst., Art. 1, Section 2; 
U.S.C.A.Const., Amend. 17, Section 1, 

11 Minor v. Happersett, 21 Wall. 
162, 22 F.Ed. 627. 

12 See U.S.C.A.Const, Amendments 
15 and 19. 

IS Ex parte Yarbrough, 110 U.S. 
€51, 4 S.Ct 152, 28 L.Ed. 274; Wiley 


V. Sinkler, 179 U.S. 58, 21 S.Ot 17, 
45 U.Ed. 84; United States v. Mos' 
ley, 238 U.S. 383, 35 S.Ct 904, 59 L. 
Ed. 1355. 

14 U.S.G.A.Const, Art 1, Section 4. 
It is probable that the reason for the 
exception has disappeared with the 
substitution of popular election of 
senators for their election by the 
state legislatures, 

16 Ex parte Siebold, 100 U.S. 371. 
25 L.Ed, 717. 

16 Ex parte Siebold, 100 U.S. 371* 
25 U.Ed. 717. 
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It has been held that this provision permits Congress to punish 
frauds and other offenses committed in elections of its members: 
even when committed by state officials in the administration of 
state laws governing such elections.” It has been stated that 
the power of Congress under that provision includes that of en- 
acting any legislation necessary to insure fair and honest elec- 
tions even though these are being conducted under state laws.” 
Its power thereunder is, however, limited to regulating those 
elections in which its members are chosen. The question has 
arisen whether the primary elections held under state law for 
the purpose of selecting the candidates of the several political 
parties for members of Congress are subject to federal regula- 
tion thereunder. It arose when an attempt was made to en- 
force the provisions of the Federal Corrupt Practices Act of 
1910 against a candidate for a party nomination for the United 
States senatorship. That Act undertook, among other things, to 
limit the amount of money which any candidate for either house 
of Congress might expend in procuring his nomination or elec- 
tion. It was held by a majority of the Court that the elec- 
tions referred to in the provision in question did not include such 
primaries, and that the statute could not be constitutionally ap- 
plied to them.” It was also held by four of the Justices that 
the Seventeenth Amendment providing for the popular election 
of Senators had not expanded the scope of the regulatory pow- 
ers conferred by Section 4 of Article 1. Some of the Justices 
rejected these views. The principal opinion in opposition to them 
takes the position that the power of Congress extends over the 
whole process of choosing members of Congress, and that the 
close relation of the primary and the election in that process 
make congressional power over the former reasonably neces- 
sary and proper for realizing the purposes for which the power 
was conferred upon it. The decision has, however, never been 
expressly over-ruled,®* but rests on so insecure a basis as to make 


11 Ex parte Siebold, 100 TJ.S. 8T1, 
26 R.Ed. 717. 

18 Ex parte Coy, 127 U.S. 731, 8 8. 
Ct. 1263, 32 L.Ed. 274. 

19 Newberry v. United States, 256 
U.S. 232, 41 S.Ct. 469, 65 L.Ed. 913. 

89 The case United States t. Wurz- 
bach, 280 U.S. 396, 50 S.Ot. 167, 74 
L.Ed. 608, sustained a federal stat- 


ute making it a crime for a candi- 
date for Congress to solicit or re- 
ceive funds for political purposes 
from federal oflicebolders or em- 
ployees even as applied to one solicit- 
ing funds to finance bis primary con- 
test to secure a party nomination for 
membership in Congress. The deci- 
sion, however, does not treat such 
statute as an exercise of the powers 
conferred upon Congress by U.S.O_A. 
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its reversal highly probable if the issue should again come be- 
fore the Court. The Act is, of course, valid as applied to the 
elections in which members of Congress are finally chosen.*^ 
Although the Constitution does require representatives to be 
apportioned among the states on the basis of their respective 
populations, the division of the state into districts for the elec- 
tion of the representatives allocated to it is left to the state 
legislature by the provisions of Article 1, Section 4. The term, 
“legislature”, as used therein, means the state’s lawmaking pow- 
er, including the governor’s veto power if that is a part thereof 
under the state’s constitution. Where it is so included, a re- 
districting statute that is vetoed by the governor is invalid un- 
less passed over his veto in the manner provided by the state 
constitution.®* Such a statute would also be ineffective if re- 
jected by a popular referendum in a state whose constitution pro- 
vided for such legislative machinery.** 

The Constitution also makes express provision for the filling 
of any vacancies that may happen in a state’s representation in 
either house of Congress by requiring that the executive authori- 
ty of the state shall issue writs of election to fill such vacancies.*^ 
It is further provided that, if any vacancy shall happen in a 
state’s representation in the Senate, the legislature of the state 
may empower the executive thereof to malce temporary appoint- 
ments imtn the people fill the vacsincy by an election as the leg- 
islature may direct.*® , 

The ultimate power of determining its membership is vested 
in e ach house of Congress by the provision of the Constitution 
that makes each house the judge of the elections, returns, and 
qualifications of its own members.*® Each house may also expel 
a member with the concurrence of two thirds.®’ The exercise 
of neither of these powers is subject to any judicial control or 
review. 


Const, Art 1, Section 4, but of the 
power to protect federal employees 
against political solicitations. 

SI United States v. Cameron, D.C., 
282 F. 684. 

ss Smiley v. Holm, 285 U.S. 355, 52 
act 397, 76 L.Ed. 795. 

S3 State of Ohio ex rel. Davis v. 
Hildebrant, 241 U.S. 565, 36 S.Ct 
708, 60 D.Ed. 1172. 
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25 u.S.O.A.Const, Amend. 17, Sec- 
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26 U.S.O.A.Const, Art 1, Section 6. 
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OEGANIZATION AND GOVERNMENT OF CONGRESS 

107. The Constitution invests Congress as a body, and each house 
of Congress, with all needful powers to regulate its own or- 
ganization and government. 

The Constitution contains numerous provisions that deal 
with the conduct of its business by each house of Congress. The 
speaker of the House of Representatives is required to be chosen 
by it, but the Vice-President of the United States shall be the 
president of the Senate.®* Each house may determine the rules 
of its proceedings and punish its members for disorderly be- 
havior.®** Each house is required to keep a journal of its pro- 
ceedings, on which the yeas and nays of the members on any 
question shall be entered at the desire of one-fifth of those pres- 
ent.*® A majority of each house constitutes a quorum for the 
transaction of business, but a smaller number may adjourn from 
day to day and compel the attendance of absent members in 
such manner and under such penalties as each house may pro- 
vide.®^ The Supreme Court has sustained a House rule au- 
thorizing the counting in of members who were present in the 
house but refused to vote, in order to make up a quorum.*® Nei- 
ther house may, during a session of Congress, adjourn for more 
than three days or to any other place than that in which the 
two houses are sitting, without the consent of the other.*® The 
Constitution also confers upon the members of both hoxises cer- 
tain privileges and immunities in order that they may perform 
their duties without undue interference. The most important 
of these are the provisions that they shall not be questioned in 
any other place for any speech or debate in either house, and 
that they shall be privileged from arrest during their attendance 
at the session of their respective houses, and in going to and 
returning from the same.** The former of these immunities does 
not protect a member against the consequences of publishing 
outside of Congress matter spoken therein. Arrest for treason, 
felony and breach of the peace are expressly excluded from the 

28 U.S.C.A.Gonst., Art 1, Section 2; 32 United States v. Balliii, 144 U- 

U.S.O.A.Const, Art 1, Section 3. S. 1, 12 S.Ct 507, 36 L.Ed. 321. 

28 U.S*C.A,Const, Art 1, Section. 6. ss u.S.C.A.Const, Art 1, Section 5., 

30 U.S.C.A.Const, Art 1, Section 5. 34 U.S.C.A.Const, Art 1, Section 6.. 
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latter immunity. Since these embrace all criminal offenses, the 
privilege of members from arrest extends only to arrest or de- 
tention on civil process or in civil cases.®® Furthermore, it is 
limited to arrest, and does not include immunity from service of 
process in a civil action.®® 


THE LEGISLATIVE PROCESS 

108. The Constitution imposes certain requirements to he followed 
in the enactment of legislation by the Congress. All bills 
may be introduced in either house with the exception of bills 
for raising revenue which must originate in the House of 
Representatives. No bill that has passed both houses can 
become a law unless it is presented to the President of the 
United States who has a limited period during which he may 
either approve it or veto it. He cannot be deprived of his 
power to approve by adjournment of Congress prior to the 
expiration of said period. Bills vetoed by the President may 
become law by a two-thirds vote of each house. 


The two houses of Congress are in general equal and co- 
ordinate in their legislative capacity. The only exception there- 
to is that bills for raising revenue must originate in the House, 
but the Senate may propose or concur with amendments as 
on other bills.®’ The scope of this power to propose amend- 
ments extends to any matter germane to the subject of the bill 
as transmitted from the House, even though it involves an en- 
tire change in the plan or subject of taxation. The corporate 
excise tax law of 1909, which originated in a Senate amend- 
ment to a tariff bill, was held a proper amendment, and the com- 
pleted statute was sustained against a claimed violation of the 
foregoing constitutional provision.®® Bills making appropria- 
tions of public funds may originate in either house, although they 
in fact generally originate in the House.®® 

It is a part of our political theory of “checks and balances” 
to confer upon the executive department participation in the 
legislative process. Article 1, Section 7, of the Constitution 


S6 Williamson v. United States, 207 
U.S. 425, 28 S.Ot. 163, 62 L.Bd. 278. 

SGLONG V. ANSBLL, 293 U.S. 76, 
65 S.Ct. 21, 79 L.Ed. 208, Black’s 
Cas. Constitutional Law, 2d 157. 


S8 Mint V. Stone Tracy Co., 220 U. 
S. 107, 31 S.Ct. 342, 65 L.Ed. 389, 
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39 MiUard v. Roberts, 202 U.S. 429, 
26 S.Ct. 674, 60 L.Bd. 1090. 
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confers a veto power over legislation upon the President. It 
requires that every bill which has passed both houses be pre- 
sented to the President before it becomes a law. He must ei- 
ther approve and sign it, or disapprove it and return it, with 
his objections, to the house in which it originated. In the former 
event it becomes a law; in the latter, the house to which it was 
returned shall reconsider it and, if passed by it by a two-thirds 
vote, it must be sent, together with the President’s objections, to 
the other house which shall likewise reconsider it. If that house 
passes it by a two-thirds vote, it becomes a law. The two-thirds 
vote by which each house is required to enact a bill into law 
over the President’s veto means two-thirds of a quorum and 
not of the entire membership.^® Congress cannot, by adjourn- 
ment, deprive the President of his power to sign a bill in order 
to give it the force of law. This issue has recently been definite- 
ly settled. The argument that the power of the President to 
sign a bill ended with the adjournment of the Congress that had 
passed it was derived by implication from the provision that a 
bill not returned by the President “within ten days (Sundays 
excepted) after it shall have been presented to him’’ shall be a 
law, “in the like manner as if he had signed it, unless the Con- 
gress shall by their adjournment prevent its return, in which 
case it shall not be a law.” The Court construed this provision 
as intended to safeguard the President’s opportunity to consider 
bills by preventing the adjournment of Congress from inter- 
fering therewith, and denied that the legislative character of 
the President’s function in this matter required the conclusion 
that he must perform it while Congress was in session.^^ A 
prior decision sustaining his power to approve bills during a 
recess of Congress was the principal authority relied upon.^® 
The quoted provision indicates that a bill that has passed both 
houses may become a law without the President’s approval and 
signing if he fails to return it to the house in which it originated 
within ten days (Sundays excepted) after it was presented to 
him if Congress has not adjourned prior to the expiration of 
that ten day period. Its adjournment during that period can- 
not deprive the President of his power to sign a bill in order to 

40 Missouri Pac. By. Co. v. KaBsas, U.S.''' 482, 52 S.Ot. 627, 76 L*E4 
248 as. 276, 80 S.Ot 93, 63 L.Ed. ■ 1239. 

239, 2 A.L.B. 1589. 

Abra Silver Mining Oo. t« 

41 Edwards v. United States, 286 United States, 175 U.S. 423, 20 S.Ct 

168, 44 L.Ed. 223. 
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give it the force of law, but does enable him, by failing to sign 
it, to prevent it from becoming law since the provision last 
quoted specifically so provides. This method of preventing a 
bill from becoming a law is known as the pocket-veto. The 
Supreme Court has rejected the view that a bill becomes law, 
even without the President’s approval, unless Congress is af- 
forded an opportunity to reconsider it after its express veto by 
the President.*® The ten day period during which the President 
is permitted to hold a bill means a period of ten consecutive 
calendar days (Sundays excepted) and not ten days during 
which Congress is in session.** A President can employ the 
method of the pocket-veto not only after an adjournment of the 
final session of a Congress whose legislative life has expired, 
but also after an adjournment of any session of a Congress. 
The term “adjournment” has been held to mean any adjourn- 
ment which prevents the return of a bill to the house in which 
it originated, and “house” in that connection means “house in 
session.”*® A house is deemed to be in session within the mean- 
ing of that rule while it is in a temporary recess for not more 
than the three days for which it may adjourn without the con- • 
sent of the other house, and the return of a vetoed bill to its 
Secretary is deemed a return thereof to it.*® The same princi- 
ple should apply where it has recessed for more than three days 
with the consent of the other house, but the Court has not yet 
passed on that matter. A concurring opinion in the case last 
cited took the position that a return to the Secretary of a house 
is not effective imless said oflScer is authorized to receive it, but 
that a recess may be an adjournment which prevents the Presi- 
dent from returning a bill to such house if it is in recess on 
the last day on which the President is authorized to return it. 
In order to prevent Congressional evasion of the Presidential 
veto power over bills by calling particular measures “orders” or 
“resolutions”, the Constitution has provided that all orders. 


43 Okanogan, Metbow, San Poelis, 
Nespelem, Colville and Lake Indian 
Tribes v. United States, 279 U.S, 655, 
49 S,Ct 463, 73 L.Ed. 894, 64 A.L.R. 
1434. 

44 Okanogan, Metbow, San Poelis, 
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resolutions and votes to which the concurrence of both houses 
may be necessary (except on the question of adjournment) 
shall take the same legislative course and be subject to the same 
veto power as a bill. Bills can be vetoed or approved only as a 
whole. The President is subject to no judicial control in his 
exei'cise of this power, and the Constitution has prescribed no 
limitations upon its exercise. 


AUXILIARY POWERS OF CONGRESS 

109. Each house of Congress possesses such auxiliary powers as 

are necessary to prevent obstruction by non-members of the 
effective exercise of its powers and the performance of its 
duties, and to compel non-members to furnish it with such 
informations as may be necessary to enable it properly to 
exercise those powers and perform those duties. 

110. The most important of these powers is that of citing non- 

members for contempt of its authority, adjudging them in 
contempt thereof after trial, and punishing them therefor. 
The limits upon this power are defined by reference to the 
purposes for which it has been conferred upon each house. 

Each house of Congress possesses certain auxiliary powers 
that it may use in aid of the exercise of the powers and func- 
tions conferred upon it, and to make its exercise thereof effec- 
tive. One of the most important of these auxiliary powers is 
that of conducting inquiries for the discovery of data pertinent 
to its performance of the powers and functions expressly or 
impliedly conferred upon it. This power is constantly employed 
as a necessary and proper means for the effective performance 
of the legislative function, and its scope for that purpose has 
received a fairly precise judicial definition. The decisions have 
recognized that the power of inquiry would be futile if the houses 
of Congress were forced to depend upon the voluntary co-opera- 
tion of non-members in the prosecution of their investigations.*'* 
It has, accordingly, been held that each house may itself, or 
through one of its committees, compel non-members to attend 
as witnesses, to testify, and to produce such relevant documen- 
tary evidence as may be within their possession or control, and 
that each house may enforce such orders in these matters by 

4'? McGrain V. Daugllerty, 273 U.S. 

135, 47 S.Ct. 319, 71 L.Ed. 580, 50 A. 
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declaring those who refuse to obey them in contempt of its au- 
thority and punishing them therefor.'** The limits on its power to 
do these things for such purpose are defined by reference to 
the auxiliary character of the power. Neither house possesses 
a “general power of making inquiry into the private affairs of 
the citizens”, but each house is limited to inquiries relating to 
matters within its jurisdiction and in respect of which it may 
validly act.*® This principle limits not only the character of the 
inquiry in connection with which these powers may be validly 
utilized but also the character of the questions that may be 
asked of witnesses and of the documents whose production may 
be compelled. A non-member cannot, for instance, be declared 
in contempt and punished therefor because he has refused to 
answer a particular question relating to matters beyond the 
jurisdiction of the house conducting the inquiry even though 
the general investigation related to matters in respect of which 
it might validly act.®® The Supreme Court has adopted a liberal 
view in determining whether the purpose of an inquiry and that 
for which a witness’ testimony is demanded are the obtaining 
of information in aid of the legislative function,®* although it 
held an inquiry into the affairs of a bankrupt debtor of the 
United States to have been instituted for non-legislative pur- 
poses in the first case in which it passed on the power of one of 
the houses of Congress to compel non-members to testify be- 
fore an investigating committee thereof.®® However, the fact 
that the powers of Congress include that of proposing constitu- 
tional amendments means that the powers of inquiry belonging 
to each house are practically unlimited. It should be observed 
that the exercise of these auxiliary powers in connection vrith 
inquiries for the purpose of securing data in aid of legislation 
is itself the exercise of a portion of the legislative power belong- 
ing to each house of Congress, and not the exercise of judicial 
power by it.®* 

The power to declare non-members in contempt of its au- 
thority, and to punish them therefor, may also be exercised 


48 'McGraiH' v. Dauglierty, 273 U.S. 
135, 47 S.Gt. 319, 71 L.Bcl. 580, 50 A. 

49 Kilbourn v. Thompson, 103 U.S. 
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by each house to protect itself against such other acts of non- 
members as obstruct or interfere with the proper performance 
by it of its legislative or other functions. It has been permitted 
to do so in punishing an attempt to bribe one of its members.®^ 
It has the undoubted power to do the same to protect itself from 
disturbances while in the performance of its functions, or to 
protect its members in the exercise of their duties. The power 
may not, however, be exerted to punish a non-member for writ- 
ing and publishing a letter sent to the chairman of one of its 
committees in which the actions and purposes of the committee 
were criticized in an ill-tempered and irritating manner.®® The 
basis of this decision was the Court’s view that the letter, though 
offensive and vexatious, “was not calculated or likely to affect 
the House in any of its proceedings or in the exercise of any 
of its functions.” It cannot be inferred from this decision that 
there might not be kinds and degrees of criticism and pressures 
which would justify a house in resorting to this extreme and 
extraordinary power, but it is certain that it will require an 
extreme case before the Court will sustain its exercise thereof. 
As in the case in which it is invoked in aid of an inquiry in di- 
rect aid of the legislative process, the exercise of this auxiliary 
power for the purposes discussed in this paragraph is the ex- 
ercise of a legislative, and not a judicial, function. 

The primary reason for implying the power of each house to 
arrest non-members, try them in contempt proceedings, and 
punish them upon conviction thereof, is to enable each house 
to remove obstructions to the performance of its duties. It was 
once thought that it could be exerted only to remove existing 
obstructions, and that the power to punish ceased upon the re- 
moval of that obstruction or as soon as its removal had become 
impossible. It has, however, been recently decided that the pow- 
er is not limited by these factors, but that the power to punish 
for a past contempt is an appropriate means for vindicating 
the Congressional privilege of requiring the production of evi- 
dence when demanded in aid of its legislative function.®* The 
factors referred to above were held to go only to the question 


54 Anderson t. Bunn, 0 Wheat 204, 
5 B.Ed. 242. 

55 Marshall v. Gordon, 243 U.S. 
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of the guilt of the person charged with the contempt, not to the 
jurisdiction of the house in question to try him therefor. The 
decision clearly permits the use of the power for the sole pur- 
pose of punishment even though it can have no effect in remov- 
ing obstructions in the specific case in which it is used for the 
former purpose. 

The Constitution makes each house the judge of the elec- 
tions, returns, and qualifications of its own members. In mak- 
ing investigations to determine the right of any member to his 
seat the houses of Congress exercise an auxiliary legislative 
function conferred upon them by the Constitution. They have 
in this connection the same kind of power as a court has to com- 
pel the attendance of witnesses, including that of attaching a 
person for the purpose of detaining him as a witness.®’' They 
also possess the same kind of powers as a court to enforce their 
orders by adjudging those who disobey their orders in contempt 
of their authority and punishing them therefor. As in the case 
where this latter power is exercised in aid of their legislative 
functions, the authority to order witnesses to attend may be 
conferred upon a committee, but the contempt proceedings must 
be by the respective houses. The Constitution confers upon the 
Senate the duty of trying impeachments. The Senate is really 
performing a judicial function in the trial of impeachments. It 
possesses in this connection the auxiliary judicial powers of sum- 
moning witnesses, and of adjudging them in contempt of its 
authority and punishing them therefor. 

The punishment to be inflicted upon the conviction of any 
person in contempt proceedings instituted by either house of 
Congress rests within the discretion of the house in which he 
was convicted. He may be imprisoned, but the term of the 
imprisonment may not extend beyond the session of the house 
in which the contempt occurred.®* The convicted person fre- 
quently institutes habeas corpus proceedings to test the legality 
of his imprisonment or detention, but the extent of judicial 
review in such proceedings is the decision of whether the house 
inflicting the punishment had jurisdiction to make the deter- 
mination which it made. There has been found no case in which 
judicial review has extended beyond that issue. 

Barry v. Unitei States ex rel. 58 Marshall v. Gordon, 243 U.S. 
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The power of Congress to protect its performance of its vari- 
ous functions is not limited to punishing by contempt proceed- 
ings those acts that obstruct or interfere therewith. It may 
validly declare such acts criminal and punish them accortogly. 
It has in fact done so by statute enacted in 1857, and this has 
been sustained as a proper exercise of its legislative powers.®® 
The purpose of this statute has been said to have been to supple- 
ment the power of contempt by providing a more drastic punish- 
ment for such acts than was possible when the power of con- 
tempt was employed to deal therewith.*® The enactment of this 
statute has not impaired the power to resort to contempt pro- 
ceedings to accomplish the same ultimate objectives.®’- The 
scope within which its provisions may constitutionally be applied 
are determined by the same considerations that define the scope 
of the contempt power.®® Conduct not validly punishable by 
the latter could not validly be made punishable by a statute of 
this character.®* 


DEFINING THE SCOPE OF CONGRESSIONAL POWERS 

111. The Congress may exercise only those powers that have been 

delegated to it by the Constitution. The scope of those pow- 
ers includes that of enacting alMaws necessary and proper 
for carrying into execution the powers expressly conferred 
upon it, and all other powers vested in the federal govern- 
ment by the Constitution. 

112. The powers of Congress are frequently classified into exclu- 

sive and concurrent powers. The mere grant to it of the 
former renders invalid state legislation or other state action 
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within the field of operation of such federal power. The 
mere grant to it of concurrent powers has no such effect. 
No state action in conflict with valid exercises of its powers 
by Congress may be enforced while the conflict endures. 

113. A power vested in Congress is deemed an exclusive power if 
it is made so by the express language of the Constitution, if 
the Constitution expressly prohibits the exercise by a state 
of a power conferred by it upon the Congress, or if the pos- 
session by the states of a similar power would be inconsist- 
ent with its exercise by the Congress. 

The problem of determining the specific legislation that Con- 
gress may enact under the grant to it of the legislative power 
of the United States is in legal theory that of construing the 
language in which the grant has been made. The basic reason 
for this is to be found in the fundamental legal theory on which 
the federal Constitution is constructed. It is the legal source 
not only of the powers exercisable by the federal government 
but also of those exercisable by the several states. The framers 
of the Constitution might have given it a form in which the 
powers to be exercised by the states were enumerated with a 
reservation to the federal government of all the governmental 
powers of the people of the United States other than those 
contained in that enumeration. That was not, however, the 
method adopted. It was the powers to be exercised by the fed- 
eral government that were enumerated and specified, with the 
state powers given by implication a residual character although 
some powers that might have been contained in that residue were 
specifically denied the states. This implication was made ex- 
press by the provisions of the Tenth Amendment. The powers 
of both the federal government and the states under the federal 
Constitution are thus delegated powers in the sense that they 
have been conferred upon them by the people of the United 
States through the federal Constitution.®* The mere fact that 


64 It should be stated at this point 
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federal powers are delegated powers furnishes no adequate 
basis from which to deduce the principles to be employed in con- 
struing the scope of those powers. The specific form which a 
question as to the scope of those powers assumes is due to the 
fact that the Constitution has adopted the method of enumerat- 
ing and specifying the powers of the federal government rather 
than defining them as the residue of the governmental powers 
of the people of the United States not delegated to the states 
by an enumeration and specification contained in the Constitu- 
tion. The answer to a question whether a particular exercise 
of federal governmental power is constitutional thus depends 
on the possibility of deriving it by recognized processes of in- 
terpretation from one or more of the express provisions of the 
Constitution granting that government its powers. This is true 
of all the departments of that government. It is, however, 
under no greater compulsion than the states to find the basis for 
its action in the federal Constitution. There is merely a differ- 
ence between them in respect of the technique employed in de- 
termining whether their specific acts are within the respective 
delegations of power made to them by that Constitution. The 
method indicated above is that employed when the issue is one 
of federal power; that used when the issue is as to a state’s 
power is more complex and will be later considered. 

All federal powers are in the final analysis express powers. 
This means that the federal government must base its specific 
acts upon some one or more of the express provisions of the 
Constitution. This is as true of its legislative as of its other 
powers. The doctrine that there exist implied legislative pow- 
ers means only that the scope of those expressly granted in- 
cludes authority to enact not only the legislation clearly indicat- 
ed by the language in which the powers are conferred but also 
all laws that constitute appropriate means adapted to carrying 
into execution the expressly granted powers and to realizing 
the objectives for which they were granted or which lie within 
the legitimate sphere of federal competence. This doctrine it- 
self rests on the express constitutional provision conferring upon 
Congress the power “to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the gov- 
ernment of the United States, or in any department or officer 

* their powers, 'Those governmental 
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thereof.”®® There is no precise method for determining in every 
instance whether particular legislation meets the standard that 
defines what means are appropriate and what constitute the 
legitimate ends for which the expressly granted legislative and 
other powers may be exercised. The decisions of the Supreme 
Court on the former of these issues show periodic fluctuations 
between a broad and narrow interpretation of the “necessary 
and proper” clause. They also reveal a measure of inconsistency 
in the tests applied for determining whether the objectives aimed 
at by particular legislation are among the “legitimate ends” 
for which federal powers may be exercised. This has been 
particularly true when federal powers have been employed in 
such manner as to result in a regulation of matters whose regu- 
lation was alleged to be within the exclusive competence of the 
states. The general phases of this matter were considered in 
discussing the constitutionally established division of powers be- 
tween the federal government and the states.®® The problem in 
relation to particular federal powers will be considered in dis- 
cussing those powers. 

The purpose of those provisions of the federal Constitution 
that confer powers upon the several departments of the federal 
government was the definition of the respective spheres of gov- 
ernmental authority of both it and the states. The necessary 
result of the establishment of the federal government with a de- 
fined field of governmental power was the reduction of the 
sphere of state action. The principal problem has been to define 
the principles that determine the extent of that diminution of 
state power. It is in connection with that problem that there 
has been developed a classification of federal legislative powers 
into exclusive and concurrent powem. The genered aspects of 
this matter have already been discussed,®’’ and the problem in 
connection with particular federal powers will be considered in 
dealing with those powers. A summary only is required at this 
point. The valid exercise by Congress of any of its powers ren- 


65 U.S.O.A.Gonst, Art 1, Section 8, 
McCULLOCH V. MARYLAND, 4 
Wiieat 316, 4 L.Ed. 579, Black’s Gas. 
Constitutional Law, 2d 172. See 
discussion in Riippert v. Caffey, 251 
U.S, 264, 40 S.Gt 141, 64 L.Ed. 260, 
in which Mr. Justice Brandeis sug- 
gests that the classification of fed- 
eral legislative powers into **ex- 


press” and “implied’' has produced 
a degree of confusion that might 
have been in part avoided if they 
had been divided Into “specific’* and 
“general” powers. 

66 See Chapter 4, Sections 63-70. 

67 See Chapter 4, Sections 66-70. i 
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ders unenforcible all state legislation or other state action in 
conflict therewith, regardless of whether the federal power be an 
exclusive or a concurrent power. The distinction between these 
two classes of powers is important only when the issue is wheth- 
er the mere grant of a power to Congress bars a state from ex- 
ercising legislative or other powers in a given field or in a par- 
ticular manner. The mere grant of an exclusive power has 
that effect even prior to any exercise thereof by Congress. The 
power to establish a uniform rule of naturalization may be taken 
as an example of an exclusive power.®® The grant itself pre- 
vents a State from enacting any legislation for conferring fed- 
eral citizenship upon aliens. The exclusiveness of the power 
means no more than that. Neither its grant, nor its exercise, 
would prevent a state from enacting and enforcing laws for 
conferring state citizenship upon aliens. The mere grant of a 
concurrent power to Congress does not prevent a state from 
enacting and enforcing legislation dealing with matters that 
could be dealt with by Congress under such concurrent power. 
The power of Congress to establish uniform laws on the subject 
of bankruptcy throughout the United States may be taken as 
an example of a concurrent power. The mere grant thereof 
does not prevent the enactment and enforcement of state in- 
solvency laws effective within the state’s territorial limits.®® 
It has been held that Congress may restrict state action within 
the field over which Congress could legislate under one of these 
concurrent powers by evidencing its intent to do so either by 
affirmative action or by its silence.’® The silence of Congress 
has that effect only if the state legislation relates to a subject 
matter requiring uniform national treatment, and the arguments 
relied upon to sustain that position justify the view that such a 
concurrent power is to that extent an exclusive power.” The 
same power may thus be in part exclusive and in part concur- 
rent. The commerce power has given rise to this issue more 
frequently than has any other. The importance of the distinc- 


68 Chirac y. Chirac, 2 Wheat- 259, 
4 Lm 234. 
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SHIELD, 4 Wheat 122, 4 L.JcJd. 529, 
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181. 

70 Cooley y. Board of Wardens of 
Port of Philadelphia use of Society 
for Relief of D. P., 12 How. 299, 13 


L.Ed. 996 ; Bowman v. Chicago & N. 
W. Ry. Co., 125 U.S.' 465, 'g S.Gt 
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7lLeisy y. Hardin, 135 U.S. 100, 
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Distilling Co. v. Western Maryland 
R. Co., 242 U.S. 311, 37 S.Ct 180, 61 
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tion between exclusive and concurrent powers as an aid in the 
solution of an issue as to the effect of a grant of federal powers 
upon the scope of a state’s governmental powers has been over- 
emphasized, but continues to be employed in that connection. 

The Constitution itself in most cases does not expressly indi- 
cate which powers of Congress are exclusive and which are con- 
current. The express denial to a state of a power conferred 
upon Congress necessarily makes it an exclusive power. The 
power of Congress to coin money is an example of such an ex- 
clusive power. A power whose exercise by the states is not 
expressly prohibited is held to be exclusive only if the express 
language in which it is granted makes it such, or if its character 
is such that the possession of a similar power by the states would 
be incompatible with its grant to the Congress. The power to 
borrow money on the credit of the United States, and that of 
establishing a tiniform rule of naturalization, are examples of 
powers whose exclusive character rests on such basis. In the 
subsequent discussion the scope of an express prohibition upon 
a state’s exercise of a power conferred upon the Congress will 
be considered in discussing the particular federal power in- 
tended to be protected by such prohibition. 


CHAPTER 7 

FEDERAL TAXING AND OTHER FISCAL POWERS 

114. General Considerations. 

115. Purposes for which Taxing Power May Be Used, 
M6-118. Use of Taxation for Regulatory Purposes. 

119. Direct Taxes. 

120. Indirect Taxes. 
ltl-125. Income Taxes. 

126. Export Duties and Port Preferences. 

127. Taxation of Federal Judicial, and Presidential, Salaries. 
12A-130. Federal Tax Power and Due Process. 

131-134. Other Fiscal Powers. 


GENERAL CONSIDERATIONS 

Tl4. The Constitution confers upon Congress the sole power to lay 
and collect taxes, duties, imposts and excises, and imposes 
certain specific and general limitations upon its exercise 
thereof. 

The power of taxation has always been deemed a legislative 
power under our theories of government. This does not mean 
that every step in the process by which the amount of tax due 
from any taxable is determined is legislative in character. The 
assessment of that liability is an administrative process even 
when the precise amount is legislatively fixed. The statement 
that taxation is a legislative power means that it is the func- 
tion of the legislature to determine that a tax shall be levied, 
to select the subjects that are to be taxed, and to define the prin- 
ciples to be employed in computing the amount due from each 
taxable. The federal Constitution is thus in strict accord with 
our fundamental political theories in conferring upon the Con- 
gress the power to “lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common defence 
and general welfare of the United States.” ^ The power was, 
however, subjected to several important express limitations, and 
further limitations thereon have been judicially developed on the 
basis of several constitutional provisions not specifically direct- 
ed at that objective. The present chapter will discuss the ex- 

I U.S.C.A.Const Art 1, Sec. 8 , 

Clause 1. 
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tent of this power as affected by both these specific and general 
limitations. 


PURPOSES FOR WHICH TAXING POWER MAY BE USED 

115. The taxing power may be used only to pay the debts and pro- 
vide for the common defense and general welfare of the 
United States, and the power to expend the revenues derived 
from its exercises is similarly limited. 

General Considerations 

The principal reason for conferring the taxing power upon 
any government is to enable it to procure revenues for defray- 
ing the costs incurred by it in exercising its powers and perform- 
ing its functions without bankrupting itself or saving itself there- 
from by the expedient of manipulating its monetary system. The 
ultimate protection of the taxpayer against an excessive tax bur- 
den is political action, but some degree of protection is afforded 
him within the limits of our existing constitutional system by 
specific or general restrictions upon the purposes for which tax- 
es may be levied. The requirement that state taxes be for a 
public purpose has been derived from the due process clause of 
the Fourteenth Amendment. The due process clause of the Fifth 
Amendment, which is a limit on the federal government, has 
thus far not been construed to impose a comparable restriction 
upon the federal taxing power. Nor is it likely that it will ever 
receive such construction in view of the specific provision of the 
taxing clause which indicates the purposes for which the power 
may be used. That provision permits taxes to be levied either to 
pay the debts or to provide for the common defence and gen- 
eral welfare of the United States. The issue whether taxes have 
been levied for a permissible federal purpose, however it may 
arise, cannot be determined without a consideration of the pur- 
poses for which their proceeds are authorized to be expended. 
The power to appropriate moneys raised by taxation is as broad 
as, but no broader than, the power to tax.* Such moneys may, 
therefore, be expended only for those purposes specified in the 
provision conferring the taxing power. It is this that permits 
the validity of a tax from this point of view to be determined by 
considering the purposes for which its proceeds are authorized 


» United States v. Butler, 297 U.S. 
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ito be expended. The right of the taxpayer to a judicial determi- 
nation of the issue has been recognized at least under some cir- 
cumstances. He has that right when the proceeds of the tax im- 
posed upon him are definitely earmarked for use to finance the 
contested purpose,* and he has been permitted to do so even 
where this was not the case* despite the fact that some of the 
reasons on which the decision in Frothingham v. Mellon® was 
based appear to be inconsistent therewith. 


Payment of Debts of the United States 
The question whether a tax is imposed for a permissible pur- 
pose is primarily for the decision of Congress, and the courts 
will set aside its conclusions in that matter only in case the abuse 
of its discretion is very clear.® There have been comparatively 
few important decisions on what constitute the legitimate pur- 
poses for which the federal taxing power may be exercised. It 
may be used to defray the costs incurred by the federal govern- 
ment and any of its agencies and instrumentalities in carrying 
on the functions conferred upon them by, or under the authority 
of, the Constitution. The question of what constitute debts of 
the United States for whose discharge taxes may be levied has 
received some judicial discussion. The term “debts” is not lim- 
ited to those evidenced by some written obligation, nor to those 
of a strictly legal character which would be recoverable in a 
court of law. It includes claims based on general principles of 
right and justice, or upon such moral considerations as would 
bind the conscience or honor of an individual even though not 
cognizable by a court.’' It is for Congress to determine in the 
first instance whether a national moral obligation shall be rec- 
ognized, and its decision on this matter of policy is open to ju- 
dicial review only in cases of a clear abuse of its discretion.® It 


s United States v. Butler, 297 U.S. 6 202 U.S. 447, 43 S.Ct 597, 67 L. 
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has, accordingly, been held proper to appropriate tax revenues 
to pay producers of sugar a bounty promised them under an act 
of Congress which, for the purposes of the decision, was assumed 
to have been unconstitutional. This was on the theory that the 
conduct of the producers in reliance upon that statute consti- 
tuted a sufficient basis for a moral obligation which Congress 
might validly recognize and discharge.® The moral obligation 
of the United States to protect, defend, and provide for the gen- 
eral welfare of the inhabitants of the Philippine Islands, a de- 
pendency of the United States, constitutes a “debt” as that term 
is used in the taxing provision of the Constitution. A tax im- 
posed on domestic processors of cocoanut oil of Philippine origin 
whose proceeds were specifically earmarked for transfer to the 
Treasury of the Philippine Islands is, therefore, levied for a per- 
missible purpose. Nor is it made invalid by a requirement con- 
ditioning the appropriation on the government of those Islands 
not granting an offsetting subsidy to the producers of such oil, 
since the only purpose of imposing the condition is to insure that 
the purpose of the tax to protect certain domestic producers will 
not be defeated.^ The broad and liberal construction of this 
term thus far adopted by the Supreme Court rests on a sound 
recognition of the degree to which judicial review of this mat- 
ter inevitably involves the courts in questions of policy. They 
cannot completely avoid this if this constitutional limit is to be 
judicially enforced, but their reluctance to interpose is intelligi- 
ble in the light of the character of the constitutional problem 
involved. 

Provision for the General Welfare of the United States 

The provision that the taxing power may be used to provide 
for the general welfare of the United States has recently become 
the subject of considerable judicial discussion. The attempt to 
give that “general welfare” provision the status of an independent 
power under which the Congress would be permitted to enact 
any character of legislation to provide for the general welfare 
of the United States has been explicitly repudiated.^^ It is mere- 
ly a specification of one of the purposes for which Congress may 

704, 81 L.Ed. 1122, Black’s Cas. Con- UNITED STATES, 301 U.S. 308, 57 S. 
stitutional Law, 2d, 189. Ct. 764, 81 L.Ed. 1122, Black’s Cas. 

Constitutional Law, 2d, 189* 
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lay and collect taxes and for which it may appropriate the mon- 
eys raised by taxation, and constitutes a limitation thereon.^ 
This, however, did not dispose of the problem of defining the 
scope of that limitation, and thereby of that of determining the 
extent of the taxing and spending powers of Congress so far as 
that depends upon the purposes that may be realized thereby. 
The principal issue has been whether the use thereof by Congress 
was limited to financing the promotion of that general welfare 
so far as it could be independently promoted through the exer- 
cise of its other powers or whether the taxing and spending pow- 
ere could themselves be used to provide and promote it. The 
definitive answer thereto has recently been given in favor of the 
latter of these alternatives. It has been held that the limits on 
the taxing power are set by the clause that confers it and not 
by those that confer and define the other legislative powers of 
Congress.*® The acceptance of this view has raised its own prob- 
lems of which the definition of the concept “the general welfare 
of the United States” is but one. The necessity for distinguish- 
ing between what is described as “particular welfare” and “gen- 
eral welfare” has been judicially recognized. As in the case of 
what constitute “debts” for whose discharge the taxing power 
may be validly used, the discretion as to where the line between 
these two classes of "welfare” is to be drawn belongs primarily 
to Congress, and judicial interference therewith is justified only 
if its “choice is clearly wrong, a display of arbitrary power, not 
an exercise of judgment.” Those who assail its action must, to 
prevail, show that “by no reasonable possibility can the chal- 
lenged legislation fall within the wide range of discretion per- 
mitted to Congress.”*^ A tax imposed for the purpose of, and 
as an integral part of a plan for, providing a system of unem- 
ployment insurance is* valid as one to provide for the general 
welfcire of the United States,*® as is a tax levied as part of a plan 
for creating a fund from which to pay old age pensions imder 


M United States r. Bntler, 207 U.S* 
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a national plan.^® Lower federal courts have either held or stat- 
ed that grants or loans of federal funds to municipalities for the 
construction of municipal public works were a proper use of such 
fimds to provide for the general welfare by relieving imemploy- 
ment during a period of serious economic depression.^’’ They 
have also held that the powers to tax, borrow and appropriate 
permitted the creation of a govemmentally owned corporation 
authorized to use federal funds to assist in refinancing the pri- 
vate debt structure throughout the nation on the theory that 
the national welfare would be promoted thereby.’® There is as 
yet no indication of the probable limits to this doctrine that the 
taxing and spending powers of Congress may be used to pro- 
vide for the national welfare other than those implicit in the re- 
quirement that the welfare to be promoted must be national and 
not local, and that applied in United States v. Butler.’® 


USE OF TAXATION FOR REGULATORY PURPOSES 

116. The Congress may not use its power to levy taxes for the pri- 

mary purpose of regulating a matter whose regulation lies 
within the exclusive competence of the states. 

117. The mere fact that Congress may have had an incidental mo- 

tive in levying the tax other than the raising of revenue does 
not invalidate it if its primary purpose was the raising of 
revenue. 

118. The power of Congress to spend the revenues raised by taxa- 

tion is subject to the same limitations with respect to the 
purposes for which they may be appropriated as those im- 
posed upon its power to levy taxes. 

Use of Federal Taxing Power for Purposes of Regulation 

The limitation on the use of Congress’ spending power applied 
in the case just mentioned involves the application to it of a 
restriction that had been previously imposed upon the power 

16 Helvering v. Davis, 301 tJ.S. 619, 18 United States v. Kay, 2 Oir., 89 
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to levy taxes. The imposition of taxes inevitably involves con- 
sequences among which may be included important regulatory 
effects upon the activities burdened by those taxes and even up- 
on those not so burdened. The occurrence of those consequences 
does not depend upon whether or not the legislature intended 
them. This correlation between taxation and the regulatory ef- 
fects thereof makes possible a use of Congress’ power to levy 
taxes as an instrument of regulation. Its exercise of the taxing 
power is not made invalid merely because it entails regulatory 
results that it could not validly effect through an exercise of its 
other legislative powers,*^ or because the activity taxed is one 
that a state may regulate under its police power.®* Any other 
principle would too seriously cripple its use of the taxing power 
for revenue purposes. The courts have, however, recognized that 
the definition of what is within that power cannot wholly ignore 
the inevitable relation between taxation and regulation lest the 
power become the instrument for federal regulation of matters 
and activities that Congress could not otherwise control and 
whose regulation lies within the exclusive power of the states. 
The decision as to whether that which is in form an exercise of 
the taxing power is in law a tax or a disguised attempt at reg- 
ulation is deemed a judicial question. It arises with respect to 
acts of Congress only if the matter or activity regulated is one 
that it cannot directly regulate under its other legislative pow- 
ers. If the matter or activity is one that it can directly regulate, 
then it may use its taxing power for that purpose.*® The answer 
depends upon what is the primary purpose for which the pecu- 
niary demand is imposed. If that be the raising of revenue, the 
law imposes a tax and is a valid exercise of the taxing power; 
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rests in another.** 



§§ 116-118 trSE OF TAXATION FOR REGULATORY PURPOSES 177 

if that be regulation, the law is deemed to impose a penalty up- 
on the conduct that conditions the accrual of the liability for 
its payment, and to constitute an invalid regulation of such con- 
duct.®* The mere fact that Congress may have had an incidental 
motive other than raising revenue is immaterial if revenue was 
its primary purpose in imposing a financial exaction.®® The char- 
acter of the test renders complete consistency in its application 
improbable, and the decisions reflect that fact. Some of the 
more important of these will now be briefly noted. 

The promotion of non-revenue objectives is often indicated by 
what is selected for taxation, by the amount of the tax, by a 
discriminatory use of the taxing power, or by the factors that 
condition the accrual of the liability for the financial demand. 
The levy of import duties for the purpose of protecting domestic 
producers of competing goods was the earliest use of the tax- 
ing power with what has been assumed to be an incidental mo- 
tive other than revenue. It has been sustained by an argument 
relying heavily upon the doctrine of contemporaneous construc- 
tion, although the Couji; did state that “So long as the motive 
of Congress and the effect of its legislative action are to secure 
revenue for the benefit of the general government, the existence 
of other motives in the selection of the subject of taxes cannot 
invalidate congressional action.” ®« The same type of selection 
of tax subject, combined with a system of rates discriminating 
against the subject whose use Congress intended to discourage 
or even prohibit, was employed to tax state bank notes out of 
existence and to give certain dairy interests a competitive ad- 
vantage over vendors of colored oleomargarine. The taxes were 
sustained in both instances, the Court reaffirming its view that 
the incidental presence of an ulterior motive to regulate the mat- 
ters involved did not invalidate them.®’ There have been other 
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instances in which the undoubted presence of a motive to re- 
strict activities that the federal government could not directly 
control through its other powers has been held not to invalidate 
taxes that produced some revenue. These include decisions sus- 
taining a burdensome license tax upon dealers in firearms of the 
kind usually used by gangsters,®® and holding valid an excise on 
the sale of theatre tickets by ticket brokers which was progres- 
sively graduated on the basis of the excess of the prices charged 
by them over the box-office prices.®® There are, however, many 
decisions in which the ulterior motive was deemed so to pre- 
dominate over the revenue motive as to transform that which 
pui’ported to be a tax into a penalty for violating a regulatory 
statute beyond the powers of Congress to enact. The imposi- 
tion of prohibitive taxes on transactions on commodity markets 
as an integral part of an elaborate system for the regulation of 
commodity exchanges has been held invalid.®® The factors re- 
lied upon by the Court to support its decisions included the clear 
evidence of an intention to regulate found in the title of the stat- 
ute, the prohibitive character of the taxes, the consequent im- 
possibility of raising any revenues thereby, and the intimate 
relation of the taxing provisions to the unlawful scheme of reg- 
ulation.®! The imposition may be held a penalty because the 
terms on which liability for it accrues show clearly that its pur- 
pose was not revenue but to exert pressure to induce compliance 
with a system of regulating matters beyond the control of Con- 
gress. The most noted instance of this type is tlie Child Labor 
Tax Case.®® The same factor contributed to a decision holding 
invalid a federal excise on retail selling of liquors in violation 
of the laws of the state in which the business was being conduct- 
ed.®® The invalid purpose has been inferred from what was in 
substance a provision relieving from the tax those who would 
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tion of those other powers. 

28 Sonzinsky r. United States, 3o0 
U.S. 50G, 57 S.Ct 654, 81 U.Ed. 772. 

29 A. Couthoui, Inc. v. United 
States, CtCl., 54 F.2d 158, certiorari 
denied 285 U.& 648, 62 S.Ot 396, 76 
,L.Bd. 839. 

so Hill T. Wallace, 259 U.S. 44, 42 
S.Ot 453, 66 L.Ed. 822; Tiiisler v. 


Crooks, 269 U.S. 475, 46 S.Ot 165, 70 
L.Ed. 365. 

siTrusler v. Crooks, 269 U.S. 475, 
46 S.Ct. 165, 70 Ii.Ed. 305. 

8* 269 U.S. 20, 42 S.Ct 449, 66 L. 
Ed. 817, 21 A.L.B. 1432, Black’s Gas. 
Constitutional Law, 2d, 183. See al- 
so Carter V. Carter Coal Co., 298 
U.S. 238, 56 S.Ct 855, 80 L.Ed. 1160. 

*3 United States v. Constantine, 
296 U.S. 287, 56 S.Ot 223, 80 L.Ed. 

- 233 .^'^ ^ ::: f 



§§ 116-118 XTSE OF TAXATION FOR REGULATORY PURPOSES I 79 

co-operate in carrying out an unconstitutional federal scheme 
for the regulation of agricultural production.®* In most of these 
cases the conclusion that the nominal tax was in fact intended 
to be a penalty for refusal to submit to an invalid system of fed- 
eral regulation was deemed to be apparent from the terms of 
the statute taken as a whole. The particular factors employed in 
drawing that inference varied from case to case, but the ultimate 
principle was the same. 

The case in which the “tax”, as an integral part of a system 
of regulation, is employed as a pressure device for making that 
system effective, is distinguished from that in which the system 
of regulations is used as a device for the collection of a valid 
tax. It is on that basis that the Supreme Court has sustained 
the elaborate system of regulations embodied in the Harrison 
Anti-Narcotic Act of 1914. The undoubted purpose of most of 
these regulations is to secure an effective control of the traffic 
in narcotics for other than revenue purposes. Those that have 
thus far been before the Supreme Court have, however, been 
sustained as reasonable aids in the enforcement of the license tax 
imposed by that Act and thus to have a definite relation to the 
raising of revenue. They have been held to have a reasonable 
tendency to keep the traffic in narcotics above board and open 
to the inspection of the tax officials, and thus to aid in the pre- 
vention of evasions of the tax.*® The theory on which these de- 
cisions proceed implies that regulations that could not be justi- 
fied on that basis would constitute invalid exercises of the tax- 
ing power, and that, if all of them should in any case be of that 
character, the “tax” would be deemed a penalty for the enforce- 
ment of such regulations and invalid unless the matter was reg- 
ulable by Congress in the exercise of its other legislative powers. 


Limitations on Federal Spending Powers 

It was against this doctrinal background that the case of Unit- 
ed States V. Butler came before the Supreme Court.*® The reg- 


S4Peim t. Glenn, D.O., 10 F.Supp. 
483 ; Robertson v. Taylor, 4 Gir., 90 
F.2cl 812; Glenn t. Smith, 6 Cir., 91 
F.2d 447. 

S5 United States v. Doremus, 249 
U.S. 86, 39 S.Ot 214, 63 L.Ed. 493. 
The subsequent history of the con- 
troversy as to the validity of this 
statute can be traced through the 


following decisions: Linder v. Unit- 
ed States, 268 U.S. 5, 45 S.Ot 446, 
69 L.Ed. 819, 39 AX.R. 229; United 
States v. Daugherty, 269 U.S. 360, 46 
S.Ot 156, 70 L.Ed. 309, 310; Nigro 
V. United States, 276 U.S. 332, 48 
S.Ot 388, 72 L.Ed. 600. 

S«297 U.S. 1, 56 S.Ot 312, 80 L. 
Ed. 477, 102 A.L.R. 914. 
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ulatory effects aimed at by the law involved therein were to be 
secured not through the imposition of the “tax” but through 
the expenditure of its proceeds. These were specifically devot- 
ed to making benefit payments to those producers of certain ag- 
I'icultural commodities who would contract with the United States 
to reduce their production in accordance with a federally initiat- 
ed and controlled scheme for the regulation thereof. The ma- 
jority of the Court held that the regulation of agricultural pro- 
duction was a matter reserved to the states and beyond the 
legislative powers of Congress, that the latter might not evade 
the limitation on its powers and indirectly control that produc- 
tion by the use of its taxing and spending powers to purchase 
the consent of the producers thereto, that the system of con- 
tracts and benefit payments constituted an invalid use of the 
power to appropriate funds raised by taxation, and that the tax 
itself was invalid as an integral part of an invalid scheme for 
the regulation of agricultural production.^’ A similar, but not 
identical, issue came before the Court in the Social Security Tax 
Cases.'*® The mere imposition of these taxes, and the use of 
federal funds irrespective of their source, for the purposes of 
unemployment insurance and old age pensions was held a valid 
use of federal powers to provide for the general welfare and to 
involve no invasion of the constitutional sphere of state functions. 
It was also held that the provision permitting a credit against the 
federal taxes on account of taxes imposed in connection with 
similar state systems involved no coercion of either the taxpayer 
or the states although it might aid in inducing states to adopt 
similar systems, and that, therefore, the federal laws and the 
taxes that constituted integral parts thereof involved no inva- 
sion of the powers reserved to the states by the Tenth Amend- 
ment. The Butler Case was distinguished on the score that the 


S7 The dissenting opinioii (apart 
from its criticisms of the general 
tiieory and specillc arguments of the 
prevailing opinion) took the position 
that the power to tax, and to ap- 
propriate tax revenues, for the gen- 
eral welfare is not limited to ac- 
complishing those objectives that can 
he directly effected through the use 
of Congress' other legislative powers 
(a position also taken by the majori- 
ty), that the validity of an expendi- 
ture of such funds does not depend 
on not using them to induce action 


which Congress could not command, 
and that the limitation imposed 
thereon by the majority is destruc- 
tive of its use to provide for the gen- 
eral welfare of the United Statea 

SSCHAS. 0. STEWARD MA- 
CHINE CO. V. DAVIS, 301 U.S. 548, 
57 S.Ct. 883, 81 L.Ed. 12T9, 109 A.L. 
R. 1293, Black’s Cas. Constitutional 
Law, 2d, 195; Helve ring v. Davis, 
301 U.S. 619, 57 S.Ct 904, 81 L.Ed. 
1307, 109 A.L.R. 1319. 
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condition on which the allowance of the credit was dependent 
(i. e., the enactment of similar state systems and taxes) was not 
directed towards the attainment of an unlawful end but towards 
the achievement of an end within the federal taxing power and 
for whose realization nation and state might lawfully co-oper- 
ate.®* The net result of the Butler and Social Security Tax Cas- 
es seems to be that the federal taxing and spending powers may 
be used to induce private persons and states to co-operate with 
the national government to realize any objectives for which 
federal powers, including the taxing power, may be exercised, but 
that the preservation of the states as independent units in the 
constitutional system of the United States is a limiting factor 
in the definition of those objectives. This principle is admitted- 
ly vague, but the obscurities of the decisions from which it is 
derived do not permit its formulation in more precise and specific 
terms.'*® 

DIRECT TAXES 

119. The Constitution requires direct taxes to be apportioned 
among the states on the basis of their respective popula- 
tions as determined by the census for which the Constitution 
makes provision. 

The Constitution divides the taxes that the Congress may 
levy throughout the United States into two principal classes as 
follows: (a) capitation and direct taxes, and (b) duties, imposts 
and excises. It has been stated that these classes “include every 
form of tax appropriate to sovereignty.”** The only reason for 

soThe Court, in CHAS. 0. STEW- shall be drawn from the treasury, 
ARD MACHINE CO. v. DAVIS, ex- but in consequence of appropriations 
pressly states that it is not deciding made by law.” It has been held 
that a tax is valid “when imposed by that that is merely a restriction on 
act of Congress, if it is laid upon the the disbursing authority of the ex- 
condition that a state may escape its ecutive department: CINCINNATI 
operation through the adoption of a SOAP CO. v. UNITED STATES, 301 
statute unrelated in subject matter U.S. 308, 57 S.Ct. 764, SI L.Ed, 1122, 
tc activities fairly within the scope Biack’s Cas. Constitutional Law, 2d, 
of national policy and power. No ISO. 

such question is before us.” «OHAS. O. STEWARD MA- 

40 In connection with the expendi- CHINE CO. v. DAVIS, 301 U.S. 548, 
ture of federal funds attention 57 S.Ct. 883, 81 L.Ed. 1279, 109 A.L.R. 
should be directed to U.S.C.A. Con- 1293, Black’s Cas. Constitutional Law, 
stitution, Article 1, Section 9, Clause 2d, 195. 

7, which provides that “No money 
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determining whether a given tax belongs to the one or the 
other of these classes is that their levy is subject to differOTt 
constitutional rules. The former, with which the present dis- 
cussion is concerned, are required to be apportioned among the 
states on the basis of their respective populations as determined 
by the census for which the Constitution provides.*® The levy 
of a tax is impossible without some provision for its apportion- 
ment among the taxables upon which it is imposed. It is not, 
however, that apportionment with which the foregoing consti- 
tutional provisions are concerned. They deal with an appor- 
tionment not among the taxables but among the states. An 
example will make plain the difference between these two types 
of apportionment. A tax on real estate has always been ad- 
mitted to be a direct tax in the constitutional sense. Such taxes 
are generally apportioned cunong the taxable units of real prop- 
erty on the basis of their relative values. The requirement that 
a federal real estate tax be apportioned among the states on 
the basis of their respective populations would involve a pre- 
liminary allocation of the total to be raised by a federal tax 
of this kind among the states on a population basis. There 
would then have to be a definition of the principles in accord- 
ance with which the amount allocated to each state would be 
spread over the various imits of taxable real estate within each 
state. It is apparent that the tax rates in the several states 
would vary inversely to their respective per capita real estate 
wealth, and also to their respective per capita total wealth so 
far as that varied directly with the per capita real estate wealth. 
It is that consequence of the constitutional rule of apportion- 
ment that has made resort to direct federal taxes extremely 
rare. 

The contention that particular federal taxes were direct and 
invalid for want of the requisite apportionment has been often 
made but seldom sustained. There has from the first been 
xmanimity of judicial opinion that capitation taxes and taxes 
on real estate were such.*® There have, however, been wide 
differences of opinion as to the principles determining what 
other forms of taxes were such. It was once definitely affirmed 
that the two taxes above mentioned exhausted the class of di- 

4* U.S.O.A.Const Art 1, Sections 656, and Pollock r. Farmers’ Loan & 
2 and 9. Trust Co., 167 U.S. 429, 16 S.Ct 673, 

39 L.Ed. 759, and Id., 168 U.S. 601, 15 

4« See discussions In Hylton v. S.Ct 912, 39 LJEd. 1108. 

United States, 3 Dali. 171, 1 L.Ed. 
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rect taxes.^ This position was as definitely rejected in the 
Pollock Cases which held that the class included in addition 
thereto taxes on personal property and on the income from both 
real and personal property.^® The view now accepted recog- 
nizes that the proper method for determining the issue is by 
discovering what taxes were considered direct at the time of 
the adoption of the Constitution, In the meantime the view 
presently followed by the courts is that the class of direct taxes 
includes all taxes on property, real or personal, and on persons 
because of, or with respect to, their ownership thereof.^® It is 
unlikely that any additions will be made to the class, but it can- 
not be correctly asserted that the possibility thereof has been 
completely and finally foreclosed. The problem has thus be- 
come that of determining when a tax is imposed on property, 
or on persons because of and with respect to their ownership 
thereof. A tax on the accumulated value of a shareholder’s 
interest in the corporate surplus, even though payable only at 
the time of its “distribution” to him by way of a stock divi- 
dend, is in substance on property and a direct tax. The at- 
tempt of the United States to sustain the inclusion of stock divi- 
dends in the income taxable under the Sixteenth Amendment on 
this theory was accordingly rejected.*’' A tax upon a particular 
use of property, or upon the exercise of a single power over prop- 
erty incidental to its ownership, is not such a tax.*® It remains 
undecided whether the limitation on the levy of direct taxes 
would be deemed invalidly circumvented by a series of taxes 
separately imposed upon a majority or all of the uses of prop- 
erty, or upon the exercise of a majority or all of the powers 
incidental to its ownership, or by a tax upon the exercise of a 
single power indispensable to the enjoyment of all others over 
it. The contention that retroactive excise taxes are direct taxes 
has been frequently made on the theory that a tax on a privi- 
lege that has been completely exercised prior to its imposition 


44 Springer v. United States, 102 
U.S. 686, 26 L.Ed. 263, sustaining tlie 
Civil War income tax upon personal 
earnings and Income from personal 
property as an indirect tax. See dis- 
cussion of this ease in the Pollock 
Oases cited in footnote 43. 

40 Pollock V. Farmers’ Loan & 
Trust Co., 15T U.S. 429, 15 S.Ot 673, 


39 L.Ed. 769; Id., 158 U.S. 601, 15 
S.Ct. 912, 39 L.Ed. 1108. 

46 See Bromley v. McCanghn, 280 
U.S. 124, 50 S.Ot 46, 74 L.Ed. 226. 

47 Eisner v. Macomber, 252 U.S. 
189, 40 S.Ot 189, 64 L.Ed. 521, 9 A. 
L.K. 1670. 

48 Bromley v. McCaughn, 280 U.S. 
124, 50 S.Ct. 46, 74 L.Ed. 226. 
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cannot be an excise, duty or impost, and must, accordingly, 
belong in the only other constitutionally established class of 
taxes. This contention has frequently prevailed in the lower 
federal courts,^® but has never been sustained in the Supreme 
Court.“» The need for invoking this argument against such 
taxation has practically disappeared since there has been de- 
duced from the due process clause of the Fifth Amendment a 
prohibition against giving federal tax laws arbitrary retroactivi- 
ty, The present status of income taxes on income from prop- 
erty sources will be later considered. 


INDIRECT TAXES 

120. The Constitution provides that all duties, imposts and excises 
shall be uniform throughout the United States. This provi- 
sion requires territorial uniformity only, and is not a limit 
on the power of Congress to make classifications on other 
than a territorial basis in levying these indirect taxes. 

What Taxes are Indirect Taxes 

The other class of taxes which the Constitution permits Con- 
gress to impose consists of duties, imposts and excises. These 
are frequently referred to as indirect taxes. The definition 
of what taxes are such has been developed almost entirely as 
an incident to rejecting contentions that particular taxes, levied 
without the apportionment required for direct taxes, were in- 
validly imposed direct taxes. The historical argument based 
on the conception of indirect taxes prevailing at the time of 
the adoption of the Constitution has played an important role 
in giving the term its accepted content. It was with reference 
to this matter that it was stated that “a page of history is 
worth a volume of logic.”®i The earliest case in which the issue 
arose involved a tax on carriages kept for use by their owner 
or for hire. This was sustained as an indirect tax not requiring 
apportionment among the states on the basis of their respec- 
tive populations.®* The discussions in the several opinions ren- 


49 Frew V. Bowers, 2 Gir., 12 F2d 
625; Wyeth v. Crooks, D.O., 33 r.2d 
1018. Contra, Eeed v, Howbert, D. 
O., 8 P.2d 641; Cleveland Trust Co. 
V. Routzahn, D.C., 7 F.2d 483; 
Shwab V. Doyle, C Cir., 269 F. 321. 

60 See Milllken v. United States, 


283 U.S. 15, 61 S.Ct. 324, 75 D.Ed. 
809. 

61 New York Trust Co. v. Eisner, 
266 U.S. 345, 41 S.Ot. 506, 65 D.Ed. 
963, 16 A.L.R. 660. 

6S Hylton V. United States, 3 Dali. 
171, 1 L.Ed. 656. 
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dered in the case show clearly that indirect taxes were deemed 
to include, as a minimum, duties on imports and taxes on con- 
sumption and expense. A more exhaustive enumeration in a 
later case included also taxes on the manufacture and sale of 
commodities, on the exercise of privileges, and on the conduct 
of particular business transactions, vocations, occupations and 
the like.®* There are no privileges or transactions that may 
not be made the subject of a federal excise tax. The exercise 
of so-called “natural rights” and the pursuit of callings that 
may not be completely prohibited are as legitimate subjects of 
such a tax as are any other rights or activities. The power to 
tax a given calling or activity includes that of taxing any acts 
constituting a part thereof.®^ The privileges that Congress may 
tax are not confined to those that are created by laws enacted 
by it, but include those created under state law. Thus it may 
tax the transmission of property by will or trader the laws of 
intestate succession which is wholly a creature of state law,®® 
and the corporate excise tax on the transaction of business in 
corporate form may be validly imposed upon corporations or- 
ganized under state laws.®® Among the taxes that have been 
sustained as indirect are taxes on the use of carriages,®’ in- 
heritance taxes,®® estate taxes,®® taxes on the issuance of bank- 
notes,®® on the sale of lottery tickets and liquor,®® and of securi- 
ties,®* on sales made on exchanges,®* gift taxes,®^ those on the 
transaction of a particular business or of business in corporate 
form,®® and, most recently, a tex on employers with respect to 


53 Thomas v. United States, 192 U. 
S. 363, 24 S.Ot. 305, 48 L. Ed. 481. 

64CHAS. C. STEWARD MA- 
CHINE CO. T. DAVIS, SOI U.S. 648, 
57 S.Ct. 888, 81 D.Ed. 1279, 109 A.U. 

R. 1293, Black’s Cas. Constitutional 
Law, 2d, 195. 

6S Knowlton t. Moore, 178 U.S. 41, 
68, 20 S.Ct. 747, 44 L.Ed. 976. 

56 Flinty. Stone Tracy Co., 220 U. 

S. 107, 108, 31 S.Ct. 342, 65 U.Bd. 
389, Ann.Cas.l912B, 1312. 

5'J Hylton V. United States, 3 Dali. 
171, 1 L.Ed. 656. 

58 Knowlton v. Moore, 178 U.S. 41, 
58, 20 S.Ct. 747, 44 L.Ed. 976. 


59 New Tork Trust Co. v. Eisner, 
256 U.S. 345, 41 S.Ct. 506, 65 L.Ed. 
963, 16 A.L.E. 660. 

fioveazie Bank v. Fenno, 8 Wall. 
633, 19 L.Ed. 482. 

61 License Tax Cases, 5 Wall. 462, 
18 L.Ed. 497. 

63 Thomas v. United States, 192 U. 
S. 363, 24 S.Ct. 305, 48 L.Ed. 481. 

63Nicol V. Ames, 173 U.S. 509, 19 
S.Ct. 622, 43 L.Ed. 786. 

64 Bromley y. McCaughn, 280 U.S. 
124, 50 S.Ct. 46, 74 L.Ed. 226. 

66 Spreckels Sugar Refining Co. V. 
McClain, 192 U.S. 397, 24 S.Ct. 376, 
48 L.Ed. 496; Flint v. Stone Tracy 
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their employment of laborers.®® The view that a tax on the sale 
of property was a direct tax, though once supported by a dictum, 
has now been decisively rejected.®’ Taxes on dues,®® and on 
the transportation of one’s own property have also been held 
indirect.®® The argument has sometimes been made that the 
inclusion in the gross estate used in computing the federal es- 
tate tax of property with respect to which no technical legal 
transfer occurred by the death of the taxpayer involved impos- 
ing a direct tax, but the contention has generally been denied.’® 
The net result of the decisions is that the kinds of tax subjects 
within the federal taxing power include every tax subject that 
the states may tax, and that the taxes imposed in the exercise 
of that power are indirect unless imposed on property because 
of its ownership or upon persons because of, and with respect 
to, their ownership thereof. 


Indirect Taxes and the Uniformity Requirement 
The Constitution expressly requires duties, imposts and ex- 
cises to be uniform throughout the United States.” The deci- 
sions have universally held that this requires geographical uni- 
formity only.’® This is satisfied if the same principles are used 
to define the existence, the amount, and the enforceability of 
the liability for the tax throughout the entire territorial area 


Co., 220 U.S. 107, lOS, 81 S.Ot 342, 
56 L-Ed. SS9, Ann.Cas.l912B, 1312. 

CflCHAS. C. STEWARD MA- 
CHINE CO. V. DAVIS, 301 U.S. 548, 
67 S.Ct. 883, 81 E.Ed. 1279, 109 A.I,. 

H. 1203, Black’s Cas. Constitutional 
Law, 2d, 195. 

Bee discussion in dissenting 
opinion in Bromley v. MeCauglin, 
280 U.S. 124, 50 S.Ct 46, :74. hMO. 
226. 

68 Williams v. McCaughn, D.C., 17 
112(1 295. 

68 Standard Oil Co. r. McLaughlin, 
9 Cir., 67 WM 111. 

78 Crooks y, Hibbard, 8 Cir., 33 P* 
2d 567 (sustains, as Imposing an^ ex*-- 
else, Inclusion In gross estate of de* 
cedent property to the extent of any 
interest therein of the surviving 


spouse existing at time of decedents 
death as dower, etc.) ; Allen v. Heng* 
geler, 8 Cir., 32 F.2d 69; Contra, 
Mimroe v. United States, D.O,, 10 F. 
2d 230; Tyler v. United States, 281 
U.S. 497, 50 S.Ct. 356, 74 L,Ed. 991, 
69 A.L.R. 758 (sustains, as imposing 
an excise, inclusion in decedents 
gross estate of property to the ex- 
tent of any interest held by him 
therein at the time of his death as 
a joint tenant or tenant by the 
entirety). 

71 U.S.C.A.Const. Art. 1, Section S, 
Clause 1. 

7« Knowlton v. Moore, 178 U.S. 41, 
58, 20 S.Ct. 747, 44 L.Ed. 976 ; CHAS. 
C. STEWARD MACHINE CO. v, DA- 
VIS, 301 U.S. 548, 57 S.Ct. 883, 81 L. 
Ed. 1279, 109 A.L.R. 1293, Black’s Cas* 
Constitutional Law, 2d, 195. 
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of the United States, at least so far as that area consists of the 
territory within the several states.’® The uniformity clause 
does not limit Congress in levying indirect taxes to the selection 
of those tax subjects that are distributed uniformly through the 
United States.’^ The imposition of such a requirement would 
practically destroy the power to levy such taxes since such a 
uniform distribution of its appropriate subjects would be wholly 
fortuitous. The requisite uniformity is not defeated by the 
fact that state laws, which may vary from state to state, are 
made a factor in determining the amount of the federal tax. 
Thus the Federal Estate Tax Act in its early form included in 
a decedent’s gross estate the value of his property to the ex- 
tent of his interest therein at the time of his death which was 
subject after his death to the payment of charges against his 
estate and of administration expenses. The liability of such 
property for such charges was a matter determinable by the 
law of the state in which the property had its situs.’® There 
existed considerable variations in the law of the various states 
on that matter. The effective rule of federal tax liability was, 
therefore, not precisely the same throughout the United States. 
It was, nevertheless, held that this did not violate the uniformi- 
ty clause.’® This result was supported by the view that the 
requisite uniformity was secured since all property liable for 
the specified classes of claims was includible in the gross estate 
regardless of where it was situated within the United States. 
It has also been affirmed that a provision in the Federal Estate 
Tax Act permitting a credit against the tax due the United 
States for a limited amount of state death duties paid with 
respect to the same estate did not result in an invalid lack of 
uniformity merely because some states imposed no such duties.” 
The uniformity clause was said not to require Congress “to 


73 Florida t. Mellon, 273 U.S. 12, 
47 S.Ct. 265, 71 I-.Bd. 611. The pow- 
er of Congress to tax in exercising 
its exclusive legislative power over 
areas in which it has that nnder the 
Constitution is not limited by the 
provisions applicable to the taxing 
power conferred by U.S.C.A.Const 
Article 1, Section 1, Clause 1; see 
U.S.C.A.ConsL Art 1, Section 8, 
Clause 17, and Art. 4, Section 3. 
For discussion of alleged limitations 
on its power to tax property within 
■the District of Columbia, see Heald 


V. District of Columbia, 259 U.S. 114, 
42 S.Ct 434, 66 L.Ed. 852. 

74 Gottlieb V. White, D.O., 1 F. 
Supp. 905, affirmed, 1 Cir., 69 F.2d 
792. 

75 Crooks V. Harrelson, 2S2 U.S. 
55, 61 S.Ct 49, 75 L.Bd. 156. 
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Trust Co. V. United States, 7 Cir., 
65 F.2d 506. 

77 Florida v. Mellon, 273 U.S. 12, 
47 S.Ct 266, 71 L.Ed. 611. 
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accommodate its legislation to the conflicting or dissimilar laws 
of the several states” so as to prevent the diverse conditions 
found in the various states from producing unlike results from 
the enforcement of the same rule of tax liability. The credit 
provision referred to above had been inserted into the Tax Act 
in order to reduce the advantages accruing to a state, which 
imposed no state inheritance or estate taxes, in competing with 
other states in inducing persons of wealth to become domiciled 
within it. Its purpose was to influence the tax policies of the 
several states, and, in practice, it proved quite effective. The 
only type of classification which the uniformity clause prevents 
Congress from making in imposing indirect taxes is, according- 
ly, that based on a territorial factor. It affords no protection 
against excise tax classifications based on any other factor. It 
is in no sense the equivalent of an “equal protection clause” with 
respect to this method of federal taxation.’’* 

The uniformity clause is clearly a limit on Congress in levy- 
ing indirect taxes. A relatively recent case contained an inti- 
mation that its provisions were also violated by the discrimina- 
tory enforcement of an excise tax whose levy imquestionably 
met the requirements of that clause. The lack of uniformity 
in the enforcement of the tax was due to the acquiescence of 
the United States in injunctions enjoining its collection in one 
state and in the District of Columbia while insisting on its en- 
forcement elsewhere. This discrimination was described as con- 
flicting with the “principle underlying the constitutional provi- 
sion directing that excises laid by Congress shall be uniform 
throughout the United States.”” It is not wholly clear whether 
the discrimination was conceived as one producing a lack of 
territorial uniformity or whether the conception of uniformity 
was intended to be expanded to include something additional to 
mere territorial uniformity. Regardless of this, however, the 
statement does treat the uniformity clause as a limit not only 
upon the act of Congress in levying excise taxes but also up- 
on the executive officers of the United States in their enforce- 
ment thereof. The position of the clause as an integral part 
of the provision conferring upon Congress the power to levy 

W Billings V. United States, 232 U. 1917B, 713, Blade’s Gas. Constitu- 
S. 261, 34 S.Ct 421, 68 L.Ed. 596; tional Law, 2a, 202. 

BKU.SIIABER r. UNION PAG. E. 

CO., 240 U.S. 1, 36 S.Ct. 236, 60 L. 79 Miller v. Standard Nut Mar- 
Ed. 493, L.R.A.1917D, 414, Ann.Cas. garine Co., 2S4 U.S. 498, 52 S.Ct 260. 

76 L.Ed. 422. 
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taxes suggests a doubt as to the correctness of this view, al- 
though the language of the clause affords a reasonable basis 
for the position taken by the Court. 

INCOME TAXES 

121. An income tax on income from other than property sources has 

always been held to be an indirect tax. 

122. The Pollock Cases definitely established the principle that in- 

come taxes on income from both real and personal property 
were direct taxes because of the source of the income. 

123. The effect of the decision in the Pollock Cases was overcome 

by the adoption of the Sixteenth Amendment which author- 
ized Congress to “lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the 
states, and without regard to any census or enumeration.” 

124. An income tax is now held to be an indirect tax, subject to the 

uniformity requirement, regardless of the source of the in- 
come on which the tax is imposed. 

125. The Sixteenth Amendment permits Congress to tax income 

only, not capital. 

Present Status of Income Taxes 

The status of income taxes prior to, and after, the adoption of 
the Sixteenth Amendment, demands separate treatment. The 
few decisions antedating the Pollock Cases®® treated them as indi- 
rect taxes although whether the source of the income was a factor 
in defining their constitutional character appears not to have been 
determined.®^ It was in the Pollock Cases that the source of 
the income was made the decisive consideration in holding that 
income taxes upon income from properly sources, whether real 
or personal property, were direct taxes. The theory accepted by 
a majority of the Court was that a tax on the income from prop- 
erty was in substance a tax on the property producing the in- 
come and, therefore, direct. The indirect nature of an income 
tax on the income from non-property sources was never denied. 

80 Pollock v. Farmers’ Loan & 300 XT. S. 595, 25 L.Bd. 647; Spring- 

Trust Co., 157 U.S. 429, 15 S.Ct. 673, er v. United States, 102 U.S. 686, 26 
89 L.Ed. 759; Id., 158 U.S. 601, 16 S. L.Ed. 263. See also cases cited and 
Ct. 912, 39 L.Ed. 1108. discussed in the Pollock Cases, su- 

pra. 

81 Michigan Cent. K. Co. v. Slack, 
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The decisions in the Pollock Cases made resort to a system^ of 
income taxes that world be generally accepted as just wholly im- 
practicable. The bar was finally removed by the adoption in 
1913 of the Sixteenth Amendment to the federal Constitution. 
This provided that Congress should “have the power to lay 
and collect taxes on incomes, from whatever source derived, 
without apportionment among the several states, and without 
regard to any census or enumeration.” The power to levy in- 
come taxes had always existed, so that this Amendment was 
not required in order to confer that power upon Congress. It 
has in fact been specifically held that it did not give Congress 
the power to levy a tax on any tax subject which was for any 
reason beyond its power prior to the adoption of that Amend- 
ment.*® The sole purpose of its adoption has been said to have 
been “to relieve all income taxes when imposed from apportion- 
ment from a consideration of the source whence the income 
was derived.”*® This view of its purpose has determined the 
effects judicially given to its adoption. The problem, however, 
remained whether a tax on income from property sources, levied 
after its adoption, was still a direct tax. The adoption of the 
view that the Amendment had merely removed the need for 
apportionment among the states from this type of direct tax 
would have involved the consequence that such tax was thence- 
forward subject to neither that limitation nor the uniformity 
requirement. The development of limitations upon the federal 
taxing power from the due process clause of the Fifth Amend- 
ment had not yet begun, and its relevance was in fact rejected in 
the very case that decided the present constitutional character 
of an income tax on income from property sources.®* It was 
undoubtedly such considerations as these that led the Supreme 
Court to hold that the Sixteenth Amendment transformed the 
taxes, which the Pollock Cases had held to be direct, into ex- 
cises and thus subject to the uniformity requirement.*® All fed- 
eral income taxes levied since the adoption of the Sixteenth 
Amendment are thus excise taxes. 


S3 Evans Oore, 253 IT.S. 245, 40 
S.Ct 550, m Lm, 887, 11 AX.E. 

5ia ■ . ■ 

SSBRUSHABER t. UNION ■ PAG, 
B. CO., 240 U.s. 1, m S.ct. 236, 60 U 
Ed. 403, L.R.AJ.017D, 414, AnaCas; 
1017B, 713, Black’s Cas* Constitu- 
tional Law, 2d, 202, 


84BRUSHABER y. UNION PAG, 
R. CO., 240 U.S. 1, 36 S.Ct. 236, 60 
L.Ed. 493, L.B.A,1917D, 414, Ann.Cas. 
1917B, 713, Black’s Gas, Constitution- 
al Law, 2d, 202. 

SSBEUSHABER y, UNION PAG. 
R. CO„ 240 U.S. 1, 36 S.Ct. 236, 60 
L.Ed. 403, L.R.A.1917D, 414, 
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What Constitutes Income 

The Sixteenth Amendment has removed the necessity for 
apportionment among the states on the basis of their respective 
populations with respect to income taxes only. This fact has 
given rise to a new series of problems in the application of that 
apportionment rule. The problems take the legal form of what 
constitutes “income” within the meaning of that term as used 
in the Sixteenth Amendment. The present discussion will be 
limited to noting briefly a few of the most important cases in 
which the relevant concept of “income” has been developed. 
The Amendment does not require that income be ascertained 
on the basis of, and with respect to, each particular transaction 
that produces income, but permits it to be determined on the 
basis of the net result of the entire series of income transactions 
occurring within a specified period of time even though this 
may involve including within one such period income from a 
particular transaction which events in a subsequent period trans* 
form into a loss for such transaction taken as a unit.*® The 
definition of “income” that has assumed a fundamental im- 
portance in all discussions of this problem is that given by the 
Supreme Court in Eisner v. Macomber.*’ It was defined as “the 
gain derived from capital, from labor, or from both combined, 
provided it be imderstood to include profit gained through a 
sale or conversion of capital assets,” and was specifically dis- 
tinguished from a “gain accruing to capital or increment of 
value in the investment.” The receipt of assets under the pro- 
visions of an agreement comprising a will contest, or by way 
of a gratuity to compensate the recipient for losses incurred in 
a business transaction as the result of accommodating the donor, 
has been held not income solely because not within that defini- 
tion.®® The same process of reasoning is constantly occurring 
in the opinions supporting the exclusion of particular receipts 
from income. 

The application of the definition to specific cases has not 
proven to be a simple matter. Its use of the term “gain” has 


Oas.l917B, 71S. Black’s Oas. Con- 

stitutioual Law, 2d, 202. The rea- 
soning by which this conclusion was 
reached is too involved tor brief ex- 
position. 

S6 Burnet v. Sanford & Brooks Co., 
282 U.S. 359, 51 S.Ct 150, 75 L.M. 
383."" 


87 252 U.S. 189, 40 S.Ct 189, 64 L. 
Ed. 521, 9 A.L.R. 1570. 

ssLyeth v. Hoey, D.O., 20 F.Supp* 
619; Rice, Barton & Fales, Inc. v. 
Commissioner of Internal Revenue^ 1 
Oir., 41 F.2d 339. 
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not resulted in excluding from income transactions those in 
fact involving no gain, nor in limiting the amount of income 
arising from such transactions to the gain arising in connection 
therewith. The receipt of a dividend, other than one payable 
in stock of the same kind as that with respect to which it is 
declared, constitutes income even though the recipient’s wealth 
is not increased thereby.*® Nor is the amount of taxable in- 
come from business required to be limited to the gain derived 
therefrom by permitting a deduction for the amount of the 
producer’s capital consumed in earning that income.®* The 
Constitution permits the adoption of a gross income concept 
of taxable income at least with respect to income from busi- 
ness.®^ The existence of gain in the sense of an excess of the 
amount received in disposing of a capital asset over its cost to 
the person chargeable with income appears, however, to be re- 
quired where it is disposed of in a manner other than by being 
used up in earning business income.®* But though this prevents 
treating a sale of such asset as one producing income unless the 
selling price exceeds its cost, the Sixteenth Amendment does 
not require that capital losses not connected with business be 
deductible to offset income from other sources. A provision 
limiting the deduction of capital losses to the amount of capital 
gains derived from other capital transactions does not result 
in an xmapportioned tax on capital insofar as it increases taxable 
net income from other sources against which the capital net 
loss is not permitted to be credited.®* The net effect of the de- 
cisions is that increase in the taxpayer’s wealth is in some 
connections a requisite to the existence of, and a limit on the 
amount of, taxable income, and in other connections a factor 


Lynch v, Hornby, 247 U.S. 339, 
3S S.Ct 543, 62 L.Ed. 1149. ' ■ 

Kentucky Tobacco Products Co. t. 
Lucas, 0.O., 5 F.2d 723; New Creek 
Co. v. Merer, 3 Cir., 295 F. 433; 
Stanton v. Baltic Mining Co., 240 U* 
S. 103, 36 S.Ct. 27S, 60 L.Fd. 546. 

See, however, statement in Da- 
vis V. United States, 2 Cir., 87 F.2d 
323, to the effect that Eisner v. 
Macomber limits taxable business In- 
come to that remaining after the de- 
duction of the ordinary and neces- 
sary expenses incurred in earning 


that income and of depreciation and 
depletion. Of. with statement in Av- 
ery V. Commissioner of Internal Rev- 
enue, 7 Cir., 84 F.2d 905, that 
the Sixteenth Amendment, U.S.O.A. 
Const. Amend. 16, permits the taxa- 
tion of either gross or net income, 
and that deductions are a matter of 
grace. 

93 Goodrich v. Edwards, 255 U.S. 
527, 41 S.Ct. 390, 65 L.Ed. 758. 

93 Davis V. United States, 2 Cir., 87 
F.2d 323. 
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in neither.®* Not every increase in a taxpayer’s wealth may. 
however, be treated as income within the Sixteenth Amend- 
ment. It has been affirmed that the rental value of a building 
occupied by an owner is not income within the Amendment al- 
though it is clearly such in an economic sense.®® The definition 
of income heretofore quoted specifically excluded unrealized 
increases in the value of investments. 


Stock Dividends 

The factor that must exist if an increase in a taxpayer’s 
wealth is to constitute income within the Sixteenth Amendment 
is that it be realized. This is the significance of that part of 
the definition that income is a gain derived from labor, capital, 
or both combined, only if made available to the recipient for his 
own separate use. The essential element in realization is the 
acquisition by the taxpayer of an interest in property in which 
he had no interest before the transaction from which the in- 
come arises, or of an essentially different interest in the same 
property after that transaction than his interest therein before 
it. It was because the interest of a shareholder in the corporate 
assets after his receipt of a stock dividend was the same kind 
of an interest in the same assets as it was before he received such 
dividend that the stock dividend was held not to constitute in- 
come.®® The payment of a dividend in the form of shares of 
another corporation involves realization of income for the re- 
cipient even though the shares received are those of a corpora- 
tion to which the paying corporation has transferred all or a 
part of its assets in the course of a reorganization.®’’ Nor is a 
dividend paid with respect to one class of a corporation’s shares 
in the form of its shares of another class, such as a dividend 


94 The increase in wealth referred 
to may be produced by the particular 
act on whose occurrence the law con- 
ditions the existence of taxalile in- 
come, or, what is more likely, by a 
process terminated by that act The 
receipt of something by way of gift 
would illustrate the former (the ac- 
tual tax laws have, however, specifi- 
cally excluded the capital value of 
gifts from income) ; the receipt of 
a dividend from net earnings ac- 
cumulated during the recipients 


ownership of his shares would il- 
lustrate the latter. 

95 Helvering v. Independent Life 
Ins. Co., 292 U.S. 371, 54 S.Ct 758, 
78 L.Ed. 1311. 

06 Eisner v. Macomber, 252 U.S. 
189, 40 S.Ct 189, 64 L.Ed. 521, 9 A, 
L.R. 1570. 

07 United States v. Pheiiis, 257 U. 
S. 156, 42 S.Ot 63, 66 L.Ed. 180; 
Rockefeller v. United States, 257 U. 
S. 176, 42 S.Ct 68, 06 L.Ed. 186. 
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on its common paid in its own preferred stock, a non-taxable 
stock dividend since the shareholder’s interest now represented 
by the shares received as a dividend represents an essentially 
different interest in the corporate assets than his prior interest 
therein when it was represented wholly by the shares on which 
the dividend was paid.®® A dividend payable in the paying 
corporation’s own debentures involves realization of income by 
the shareholder for the same reason.®® The receipt by a share- 
holder of a right to subscribe to shares of the corporation issu- 
ing the rights is not income for the same reasons that a stock 
dividend of the kind involved in Eisner v. Macomber was held 
not to be income, nor does his exercise of such right involve the 
requisite realization.’^ Realization is deferred until another 
transaction occurs such as the sale of the tax-free stock divi- 
dend, the right, or of the shares acquired by the exercise of the 
right. The mere purchase of property for less than its true 
value does not involve realizing taxable income, but if the 
circumstances indicate that it was a device for indirectly con- 
ferring upon the purchaser a benefit whose acquisition would 
normally involve the realization of income, such as the distribu- 
tion of what would amount to a taxable dividend, it wUl be held 
a constitutionally taxable realization of income.® There is some 
support for the view that realization can occur only if that which 
is acquired by the pemon to be charged with the income has 
a realizeable market value, but this view seems quite unjustified 
since it would make realization depend upon contingencies hav- 
ing no fundamental relation to the problem.® A person may 


^>8Kosh]and v. Helvering, 298 U.S. 
441, 5G S.Ct 707, SO HEd. 1268, 105 
A.L.It 750. 

80 Doersehiieiv t. United States, D. 
a, 274 m. 

1 Miies V. Safe Beposit & Trust 
Co., 250 U.S. 247, 42 S.Ct 483, 66'. U 
Ed. 923. 

2 Palmer v. Commissioner of In- 
ternal IleTeniie, 302 U.S. 63, 58 S.Ct 
67, 82 L.Ed. 50, contains an excel- 
lent discussion of this problem. 

8 There Is language in Eisner 
Macomber, defining income as “a 
gain, a profit, something of exchange- 
able value proceeding from the prop- 


erty,’* This language was the basis 
for a decision that there was no 
realization on an exchange of prop- 
erty for stock in a corporation, or- 
ganized to take over such property, 
where the stock was found not to 
have readily realizable market 
value’*; Bourn v. McLaughlin, D.C., 
19 P.2d 148. A similar conception 
differently phrased underlies a de^ 
cision that buildings erected by a 
lessee on leased premises, which be- 
come the property of the lessor, can- 
not validly be treated as realized in- 
come for the lessor until he sells 
the property; Hewitt Healty Co. v. 
Commissioner of Internal Eevenue, 
2 Cir., 76 E.2d 880, 98 A.L.R. 1201. 
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realize income even though it is never in fact received by him. 
Thus a lessor railroad is deemed to receive income though the 
rent is paid directly to its security holders under the terms 
of the lease.* The discharge by one person of another’s lia- 
bility to a third person involves a realization of income by such 
other person if the transaction is an income as distinct from a 
capital transaction. Hence the pasment by a lessee railroad of the 
federal income tax due from the lessor produces income to the 
lessor.® It has also been stated that a salairy might be taxed 
to him who earned it even though it had been irrevocably as- 
signed by anticipatory contract “devised to prevent the salary 
when paid from vesting even for a second in the man who earned 
it.”® The time when realization occurs depends upon the method 
employed in returning income of which the two most common 
are the cash receipts and disbursements method and the ac- 
cruals method. 


Capital Receipts 

Realization is a requirement without which income taxable 
under the Sixteenth Amendment cannot exist, but its existence 
alone does not mean that such income does exist. The charac- 
ter of the transaction that produces those changes in a person’s 
position that constitute the legal essentials of realization must 
also be considered, and if it is a pure capital transaction the 
existence of the facts constituting realization will not convert 
it into an income transaction. The clearest case of such kind 
is a capital receipt such as occurs when a corporation receives 
eash or other property in return for the issuance of its capital 
stock, or in exchange for the issuance of other capital obliga- 
tion. It has been held that property and money subsidies grant- 
ed by a government to a railroad to help defray its capital ex- 
penditures were not income within the Sixteenth Amendment 
but capital receipts.’’ The receipt without gain after the effec- 


^Eensselaer & S. B. Co. v. Ir- 
wlB, 2 Cir., 249 F. 726. 

6 United States v. Boston & M. R. 
Co., 279 U.S. 732, 49 S.Ct. 505, 73 
L,Ed. 929. 

® Lucas y. Bari, 281 U.S. Ill, 50 
S.Ct 241, 74 L.Ed. 731. 

■Sf Edwards v. Cuba R. Co., 268 U.S, 
628, 45 S.Ct 614, 69 L.Ed. 1124. 


The reasoning of the Court in this 
case, so far as it makes the character 
of the receipt depend upon the dis- 
position made thereof, is unsound. 
Other cases holding certain receipts 
not income but capital receipts, hut 
in which the constitutional issue 
was not involyed, are Commissioner 
of Internal Reyenue y. Norfolk 
Southern R. Co., 4 Cir., 63 F.2d 804; 
Farmers' & Merchants' Bank y. Com* 
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tive date of the Sixteenth Amendment of a claim that accrued 
in favor of a person prior thereto is not within the definition 
of income found in Eisner v. Macomber, even though it would 
have been income if the claim had arisen after that date.® But 
conditional and contingent claims existing on that date were 
not transmuted into capital by that Amendment, and realization 
thereon subsequent thereto may be taxed without deducting 
anything for their value on said date.® Income received prior 
thereto constitutes capital on that date and may not be even 
indirectly taxed thereafter. Hence no part of the premium 
received on the issue of bonds prior thereto may be taxed there- 
after even indirectly by increasing such subsequent income by 
the amount of the amortization of such premium occurring 
thereafter or by decreasing the deductible interest by the amoimt 
thereof.^® The general rule observed in nearly every case is 
that that which was indubitably capital at the time the Six- 
teenth Amendment became effective may not be treated as 
income if thereafter recovered or converted without gain. 


Capital Gains as Income 

A capital transaction may, however, produce income taxable 
under the Sixteenth Amendment, since gains arising in connec- 
tion with the sale or conversion of capital assets may be taxed 
as income thereunder.^^ The principal problem has been wheth- 
er that Amendment imposed any restrictions upon Congress in 
measuring the amount of taxable gain. It has arisen with re- 
spect to gains on the disposition of capital assets acquired be- 
fore and of those acquired after its adoption. There are certain 
principles whose application is independent of the time when 
the asset was acquired. The moment of its realization may be 
selected as that of the incidence of tire tax on a capital gain, 

raissionor of Internal Kevenue, 6 point was not discussed in these 
Cir., 59 I^2d 912; Decatur Water cases. 

Supply Co. Y. Commissioner of In- 
ternal Iteveniie, 7 Cir., 88 F,2d 341 9 United States Y. Safety Gar Heat- 

(ill this case the Court relied upon & Lighting Co,, 297 U.S. 88, 56 
Edwards v. Cuba E. Co. in holding L.Ed. 500. 

that income pledged to be used for lOQld Colony R. Co. v. Commls- 
predetermined capital purposes was gjoner of Internal Revenue, 284 U.S. 
a capital recei|)t). 552, 52 S.Ct. 211, 76 L.Ed. 484. 

8 United States v. Guinzbiirg, 2 n Merchants’ Loan & Trust Co. v. 
Cir., 278 303 ; Plant v. Walsh, D, Smietanka, 255 U.S. 509, 41 S.Ct 386, 

C., 280 P. 722. The constitutional 65 L.Ed. 751, 15 A.L,R. 1305. 
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and the entire gain may be taxed during the income period in 
which it was realized although a part of it may have accrued 
prior to the commencement of that period.^® It need not be 
limited to that accruing after the effective date of the statute 
under which it was first made taxable where that date is sub- 
sequent to the adoption of the Sixteenth Amendment.^® Fur- 
thermore there is nothing in the Sixteenth Amendment or in 
any other provision of the Constitution that limits the gain 
chargeable to its recipient to the increase in the value of the 
asset accruing during his ownership thereof.^* Hence it is valid 
to measure the gain on the disposition of property acquired by 
gift by the difference between the selling price and what would 
have been the applicable loss and gain basis in the hands of 
the donor or the last preceding owner who did not acquire it 
by gift even though this may charge the donee with gain ac- 
crued prior to his acquisition of the asset, and even though no 
increase in its value accrued during his ownership thereofd'^ 
Its value at the time of its acquisition by him is not capital which 
the Constitution entitles him to recover free from tax. The 
same general principles sustain the statutory requirement that 
the gain on the disposition of assets acquired in certain “non- 
closed” transactions shall be computed by reference to the loss 
and gain basis that would apply if it were being disposed of by 
the prior owners from whom it was acquired in such “non- 
closed” transactions.’-® They would also sustain the requirement 


13 MacLaughlin t. Alliance Ins. 
Co., 286 U.S. 244, 52 S.Ct. 53S, 76 D. 
Ed. 1083. 

13 MacLanghlin v. Alliance Ins. 
Co., 2S6 U.S. 244, 52 S.Ct. 538, 76 
L.Ed. 1083. 

14 Taft V. Bowers, 278 U.S. 470, 49 
S.Ct. 199, 73 L.Ed. 460, 64 A.L.R. 362. 

15 Taft V. Bowers, 278 U.S. 470, 49 

S. Ct. 199, 73 L.Ed. 460, 64 A.L.R. 
362. 

16 Newman, Saunders & Co. v. 
United States, Ct.CL, 36 F.2d 1009; 

T. W. Phillips, Inc. v. Commissioner 
of Internal Revenue, 3 Cir., 63 F.2d 
101. The term “iion-closed transac- 
tion” refers to certain types of ex- 
changes of property the gain or loss 


from which is not required to he 
taken into the taxpayer’s account 
with the government as of the time 
of the exchange hut only as of the 
later date when the asset received 
in the exchange is disposed of by a 
“closed transaction.” In the cited 
cases property had been transferred 
by its owners to a corporation in ex- 
change for all its stock under cir- 
cumstances making the exchange a 
non-closed transaction so that the 
owners were not required to report 
any gain derived from the exchange. 
It was held that requiring such cor- 
poration to compute its gain on the 
sale of such property by reference 
to the loss and gain basis that would 
have applied had the former owners 
been selling it, involved no tax on 
capital but one on income. 
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that the gain on the disposition of assets acquired in certain 
other “non-closed” transactions be computed by reference to the 
loss and gain basis of the asset for which that disposed of was 
received in the “tax-free” exchange. So far as capital assets 
acquired after the effective date of the Sixteenth Amendment 
are concerned, cost is a permissible loss or gain basis in the case 
of purchased assets. It cannot be said to have been determined 
whether that Amendment requires that any part of the pro- 
ceeds of the sale or other disposition of assets acquired without 
cost to the vendor be treated as capital in computing taxable 
gain. It does, however, require that gain on the sale or other 
disposition of an asset acquired prior to its effective date be 
so computed as to exclude what was capital prior thereto, and 
seems to require that the capital protected be not less than cost 
where the vendor acquired it by purchase.^’ In other cases, the 
protected value need not exceed its value on said date. It has 
never been authoritatively determined that it may in no case 
be less than the value on said date although this seems implicit 
in the theory on which the cases dealing with the method for 
computing gain on the sale or other disposition of such assets 
were discussed and decided. The constitutional point was not, 
however, considered in them. 

Advantagecm DiscJiarge of LiabUities as Income 
There is an important series of cases involving the question 
whether the discharge of an obligation for less than the value 
of the assets acquired by its assumption produces income taxa- 
ble under the Sixteenth Amendment. It was first held in Bow- 
ers V. Kerbaugh-Empire Company^ that the advantageous pay- 
ment of a debt could not constitutionally be so treated where 
the whole series of transactions of which it was a part showed 
a loss to the taxpayer. The argument was based on the view 
that the definition of income given in Eisner v. Macomber pre- 
cluded its existence where the whole transaction showed a loss. 
The effect of every discharge of a liability for less than its face 
value at the time it is discharged produces an increase in the 
debtor’s net wealth regardless of what has happened to the 

MThis .seems to be the only rea- 758, and in Walsh v. Brewster, 255 
sonable basis on which to Interpret U.S. 536, 41 S.Ct S92, 66 L.Ed. 762. 
the results in Goodrich v. Edwards. is Bowers v. Kerbaugh-Empire Co 
265 U.S. 527, 41 S.Ct. 390, 65 L.Ed. 271 U.S. 170, 46 S.Ot. 440, 70 U.Ed.’ 

886 . 
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assets acquired by its assumption.i9 If the assets acquired when 
the debt was incurred equalled in value the amount of the debt 
at that time, the advantageous discharge of any part of that 
debt reduces to that extent the cost of acquiring those assets. 
This reduction might be taken care of by adjusting either the 
basis at which they enter a producer’s cost or on which his gain 
or loss on their subsequent disposition is computed, or by treat- 
ing the advantageous discharge itself as a realization of a gain. 
The last alternative states the method which is both the most 
convenient and based on the soundest economic analysis. It 
has ultimately prevailed over the others, and Bowers v. Ker- 
baugh Empire Co. has been limited to its facts but not express- 
ly overruled. Hence the repurchase of his bonds by a debtor 
at less than their issue price received by him involves the realiza- 
tion by him of income equal to the difference between the issue 
price and the re-purchase price.®^ If, however, no assets were 
originally acquired by the debtor by their issuance, as is the 
case where issued as a dividend to its stockholders, their re- 
demption for less than par produces no income to the debtor 
but amounts to a mere retention of a surplus it had promised 
to distribute.®® Furthermore, if the surrounding circumstances 
indicate that the creditor was making a capital contribution 
to the debtor, no income accrues to the latter.®® The result 
of the decisions is to limit the situations in which income is real- 


10 This is true, even where the 
payment takes all the assets owned 
by the debtor at the time the debt 
is discharged, to the extent thi t it 
reduces the claims against asjets 
thereafter acquired by him. 

so See for discussion of this meth- 
od Commissioner of Internal Eeveniie 
V. American Chicle Co., 2 Oir., 65 F, 
2d 454, reversed, Helvering v. Amer- 
ican Chicle Co., 291 U.S. 426, 54 S, 
Ct 460, 78 L.Ed. 891. 

SI United States v. Kirby Lumber 
Co., 284 U.S. 1, 52 S.Ct. 4, 76 L.Ed. 
131; Heivering v. American Chicle 
Co., 291 U.S. 426, 64 S.Ct. 460, 78 
L.Ed. 891; Commissioner of Internal 
Revenue v. Coast Wise Transp. 
Corp., 1 Cir., 62 F.2d 332. A refer- 
ence to the opinions of the lower 
courts in the first two cases shows 


that the constitutional issue was ei* 
ther before them or in their minds. 

S3 Commissioner of Internal Reve- 
nue V. Rail Joint Co., 2 Oir., 61 P.2d 
751. No constitutional point is dis- 
cussed herein. See also General Util- 
.ities & Operating Co. v. Helvering, 
296 U.S. 200, 56 S.Ct. 185, 80 L.Ed. 
154 (The payment of a dividend of 
“x” dollars by distributing securities 
acquired at a cost of less than “x” 
dollars does not involve realization 
hy the distributing corporation of 
any income. No constitutional point 
was discussed), 

3S Commissioner of Internal Reve- 
nue V. Auto Strop Safety Razor Co,, 
Inc,, 2 Cir., 74 F.2d 226; Burnet v. 
John F. Campbell Co., 60 App.D.O, 
197, 50 F.2d 487. 
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ized through the advantageous discharge of a liability to those 
in which the obligation was incurred for the acquisition of as- 
sets, whether current or fixed. Although the constitutional is- 
sue was expressly considered in some only of the cases referred 
to in this discussion, all were influenced by the definition of 
income formulated in Eisner v. Macomber. 


EXPORT DUTIES AND PORT PREFERENCES 


126. The Constitution expressly provides that “No tax or duty shall 
be laid on articles exported from any state,” and that “No 
preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another; nor 
shall vessels bound to, or from, one state be obliged to enter, 
clear, or pay duties in another.” 


Taxes on Exports from States Prohibited 

The Constitution expressly provides that “No tax or duty 
shall be laid on articles exported from any state.”®* The term 
“exports” as therein used refers only to those exported to a 
foreign country, not to goods whose immediate destination is 
a territory of the United States.®® The provision does not pro- 
hibit Congress from levying taxes on the manufacture of goods 
within the United States even though these are being produced 
for export to a foreign country.®® Its immediate aim is to give 
immunity from taxation to property in the actual course of 
exportation, but the realization of that objective has been held 
to justify expanding the scope of the prohibition to include 
taxes and duties other than those imposed upon the exports 
themselves. Federally imposed stamp taxes on foreign bills of 
lading,®’ upon policies insuring cargoes of exports against marine 
risks during their export voyage,®® and upon charter parties 


^4 ij.S.CA.Const Art. 1, Section 9. 
Sfiid S«Jction is concerned esclusiyely 
with limitations upon the powers of 
the federal government, and ino.st of it 
states limitations on the powers of 
Congress only. 

Dooley v. United States, 183 U, 
S. 151, 22 S.Ct 02, 46 U-IM. 128. 
llie tax alleged to violate this pro- 
vision In this case was one on goods 
imported from tiie United States into 


Porto PJeo after its annexation by 
the United States. 

26 Thompson v. United States, 142 
U.S. ■ 471, 12 S.Ct. 299, '35 ' L.Bd. 
1084; Cornell v Coyne, 192 U.S. 418, 
24 S.Ct. 380, 48 L.Ed, 504. 

27Pairbank v. United States, 181 
U.S, 2S3, 21 S.Ct. 648, 45 L.Ed. 8G2. 

28 Thames & Mersey Marine Ins. 
Go, v. United States, 237 U.S. 19, 35 
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which were exclusively for the carriage of goods from the ports 
of a state to a foreign country,®* have all been held to violate 
this constitutional provision because they involved a burdensome 
tax upon the indispensable means of export trade. A federal 
sales tax violates this provision as applied to a sale for export 
if the very act that passes the title commits the goods to the 
export carrier, since they are in the channels of exportation 
when the tax liability accrues.** The fact that it was imposed 
under a general law taxing sales does not prevent its invalidity 
as applied to such a sale. A tax whose effect upon exportation 
is remote and indirect is not in violation of this provision. Hence 
a general income tax which is not imposed upon income from 
export trade as such, but upon net income from all sources, is not 
rendered invalid under this provision as applied to one whose 
income for the given taxable year was derived chiefly from such 
trade,*^ nor does a violation result merely because domestic cor- 
porations engaged therein are taxed on their total net income 
while foreign corporations so engaged are taxed only on their 
net income from sources within the United States.*® The tax 
on such net income is at least as remote from the act of exporta- 
tion as is one on the manufacture of goods intended for export. 
There has been no determination of the validity under this pro- 
vision of a general tax on gross income as applied to income 
derived from the export trade. It is fairly certain that a tax 
on either the gross or net income from export trade as such 
would be held invalid. A fee charged by the government for 
services rendered in connection with exports or exportation is 
not a tax or duty, and requiring its payment does not violate 
the prohibition against taxing exports.** 

Port Preferences 

The Constitution also provides that “No preference shall be 
given by any regulation of commerce or revenue to the ports 


S.Ct. 496, 59 L.Ea. 821, Ann.Oas. 
1915D, 1087. 

89 United States v. HvosZef, 237 U. 
S. 1, 36 S.Ct. 459, 59 L.Bd. 813, Ann. 
Ca.<5.1916A, 286. 

so Spalding & Bros. v. Edwards, 
262 U.S. 66, 43 S.Ct. 485, 67 L.Ed. 
865. 


SI PECK & CO. V. LOWE, 247 U.S. 
165, 38 S.Ct. 432, 62 L.Bd. 1049, 
Black’s Cas. Constitutional Law, 2d, 
211 . 

S8 National Paper & Type Co. t. 
Bowers, 266 U.S. 373, 45 S.Ct. 133, 69 
L.Ed. 331. 

S3 Pace V. Burgess, 92 U.S. 372, 23 
L.Ed. 657. 
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of one state over those of another,” and that “vessels bound to, 
or from, one state” shall not “be obliged to enter, clear, or pay 
duties in another.”®* There have been only occasional decisions 
construing these provisions, and they have involved only alleged 
preferences through regulations of commerce. The general 
conceptions developed in them would, however, be applicable 
in determining whether these provisions had been violated by 
regulations of revenue. The term “state” does not include any 
territory of the United States, whether or not organized and 
incorporated therein.®® Furthermore it has been stated that 
“what is forbidden is not discrimination between individual ports 
within the same or different states, but discrimination between 
states.”®® 


TAXATION OF FEDERAL JUDICIAL, AND PRESIDENTIAL, 

SALARIES 

127. The imposition of an income tax on the salaries of the judges 
of the constitutional courts of the United States, and on that 
of the President of the United States, constitutes diminu- 
tion of those salaries, and is in violation of the express 
provisions of the Constitution prohibiting the diminution of 
those salaries during the periods specified therein. 

There are certain general constitutional provisions not ex- 
pressly relating to taxation from which have been deduced sev- 
eral important limitations on the federal taxing power. Section 
1 of Article 3 expressly provides that the judges of the courts 
in which it vests the judicial power of the United States “shall, 
at stated times, receive for their services a compensation which 
shall not be diminished during their continuance in ofBce.” The 
inclusion of the compensation paid a judge of such court in his 
gross income in computing his federal income tax has been held 
to be a violation of this provision. The first case so holding in- 
volved a judge whose appointment antedated the adoption of the 
Sixteenth Amendment.®’ The same result was later reached in 
a case involving the salary of a judge appointed to his office aft- 

43S ; Louisiana Public Service Gomm. 
V. Texas & N. 0. E. Co., 284 D.S. 
123, 52 S.Ot 74, 76 L.Ed. 201. 

87 Evans v. Gore, 253 U.S. 245, 40 
S.Ct. 550, 64 L.Ed. 887, 11 A T,B. , 
S19. 


84 U.8.C.A.Coiist., Art. 1, Section 9. 

85 Alaska V. Troy, 258 D.S. 101, 42 
act. 241, 68 L-Ed. 487. 


86 Pennsylvania v. Wheeling & B. 
Bridge Co., 18 How. 421, 15 L.Ed. 
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er the enactment of the statute under which the salary was 
sought to be taxed.®® The principal factor inducing these con- 
structions of this constitutional provision was the view that the 
maintenance of judicial independence was intended to be se- 
cured not only by protecting judicial salaries against direct re- 
duction but from indirect diminution as well. The view that 
that provision of the Sixteenth Amendment which authorizes 
Congress to levy taxes on “income, from whatever source de- 
rived” warranted the tax was rejected.®® Even those Justices 
of the Supreme Court who dissented in Evans v. Gore admitted 
that attempts to single out such salaries for taxation would vio- 
late the prohibition against salary diminutions. It is also cer- 
tain that attempts to circumvent the effect of these decisions by 
denying to federal judges deductions or exemptions against their 
other income permitted to be taken by other taxpayers would 
violate this constitutional provision.'*® The prohibition against 
the reduction of judicial salaries, however, applies only to judg- 
es of constitutional courts, that is, courts established to receive 
any part of the judicial power conferred upon the United States 
by Article 3 of the Constitution. The Supreme Court of the Dis- 
trict of Columbia and the Court of Appeals of the District of 
Columbia as presently constituted are such,** but the Court of 
Claims as presently constituted is not such.*® The Supreme Court 
of the United States and the federal District Courts and Circuit 
Courts of Appeal are constitutional courts. The same principle 
that protects the judicial salaries against diminution by includ- 
ing them in the definition of gross income imder federal income 
tax legislation, or by any other device thereunder, also protects 
that of the President of the United States since Article 2, Sec- 
tion 2, prohibits its diminution during the period for which he 
was elected.*® 


38 Miles V. Graham, 2G8 U.S. 501, 
45 S.Ot. 601, 69 L.Ed. 1067. 

39 Evans v. Gore, 253 U.S. 245, 40 
S.Ct 550, 64 E.Ed. 887, 11 A.L.E. 
519. 

40 United States t. Ritchie, Fed. 
Gas. 16168 (Holding that the prohibi- 
tion against federal taxation of the 
salary of a state officer could not be 
circumvented by reducing the exemp- 
tion allowed against his other in- 
come by the amount of his state 
salary. Quere whether a similar prin- 


ciple would apply if statute sought 
indirectly to reach judicial salaries 
by such device?) 

41 0’Donoghue v. United States, 
289 U.S. 516, 53 S.Ct. 740, 77 L.Ed. 
1356. 

42 Williams v. United States, 289 
U.S. 553, 53 S.Ot. 751, 77 L.Ed. 1372. 
Note that Miles v. Graham, supra, in- 
volved salary of a judge of the Court 
of Claims. 


43 See prevailing opinion in Evans 
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FEDERAL TAX POWER AND DUE PROCESS 

128. The Fifth Amendment to the Constitution provides that no 

person shall be deprived of property without due process of 
law. This provision limits Congress in exercising its taxing 
powers in many important respects. 

129. The jurisdictional limits imposed on the United States in ex- 

ercising its taxing power are not the same as those imposed 
upon the states by the due process clause of the Fourteenth 
Amendment. Federal citizenship alone is a sufficient juris- 
dictional basis in the case of most taxes, and the jurisdic- 
tional principles in relation to other nations and their sub- 
jects are those recognized by international law. 

130. The said due process clause prohibits arbitrary exercises of 

the taxing power. This prohibits the enactment and en- 
forcement of arbitrary principles in imposing taxes, in 
measuring their amount, and in enforcing them. It also pro- 
hibits giving tax laws retrospective operation in every case 
in which that would produce unjust and arbitrary results. 

The Fifth Amendment to the federal Constitution provides that 
no person shall be deprived of property without due process of 
law. A similarly worded provision of the Fourteenth Amend- 
ment has been construed as imposing an important series of 
restrictions upon the taxing power of the states. The position 
that the due process clause of the Fifth Amendment limited the 
federal taxing power, except in matters of tax procedure, was 
vigorously denied as recently as the decision in the Brushaber 
Case.'** This position was, however, abandoned for the first time 
in the case of Nichols v. Coolidge in which the retrospective ap- 
plication of a provision of the Federal Estate Tax Act was held 
to violate the due process clause of the Fifth Amendment.*® That 
clause has since then had its principal, though not its sole, ap- 
plication in connection with the problem of retroactive taxation. 
Some of the more important of these applications will be briefly 
discussed. 

T. Gore, 253 U.S. 245, 40 S.Ct. 650. 64 Cas.l917B, 713, Black’s Gas. Consti- 
Xi-Ed. 887, 11 A-Ii.K. 519. tutional Law, 2d, 202. 

44BEDSHABEE v. UNION PAG. ■15 274 U.S. 531, 47 S.Ct. 710, 71 L. 

E. CO., 240 U.S. 1, 36 S.Ct. 236, 60 Ed. 1184, 52 A.L.E. 1081. 

L.Ed. 493, L.E.A.1017D, 414, Ann. 
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§§ 128-130 FBDERAXi TAX POWER AND D13B PROCESS 

Due Process, Taxation, and Expropriation 

The express specification in the grant of the federal taxing 
power of the pin-poses for which taxes may be levied has obviat- 
ed the necessity of relying upon the due process clause of the 
Fifth Amendment to restrict those purposes by a doctrine of 
“federal public purposes” comparable to the restriction imposed 
on the states’ taxing power by the “public purpose” doctrine 
based on the due process clause of the Fourteenth Amendment. 
The former of these due process clauses has not yet been held 
a factor in limiting the scope of the language that defines the 
purposes for which federal taxes may be imposed.^® While it has 
been Intimated that a “tax” whose principal purpose and effect 
was to expropriate money from one group for the benefit of an- 
other would be arbitrary and not an exercise of the taxing pow- 
er, the statement was not based on the conception of due proc- 
ess.*’ A contention was made in a later case that an exaction 
purporting to be levied under the taxing power violated the due 
process clause of the Fifth Amendment because it was an arbi- 
trary exaction from one group of persons for the exclusive ben- 
efit of another, but this was disposed of by the argument that that 
clause was not violated because the exaction was a true tax im- 
posed for a constitutional purpose.** It thus appears that, if an 
exaction purporting to be a tax can on any basis be held a true 
tax levied for a constitutional purpose, it will not be held vio- 
lative of the due process clause as an expropriation of one group 
for the exclusive benefit of another group. This does not, how- 
ever, exclude consideration of that factor in determining wheth- 
er a given exaction is a true tax for a valid purpose. But since 
all taxation may be conceived as having that effect to some ex- 
tent, it is certain that this factor will receive scant weight except 
in cases showing an extreme degree of arbitrariness. 


Extent of Federal Jurisdiction to Tax 

Every sovereign state that is a member of the international 
community recognizes certain limits on its power to tax the cit- 
izens of other states with respect to both their persons and their 


46 U.S.O.A.Const. Art 1, Section 8; 
*‘The Congress shall have the power 
to lay and collect taxes * * ♦ to 
pay the debts and provide for the 
common defence and general welfare 
of the United States.” 


S. 1, 56 S.Ct. 312, SO U.Ed. 477, 102 
A.L.R. 914. 

48 CINCINNATI SOAP CO. v. 
UNITED STATES, 301 U.S. 308, 57 
S.Ct 764, 81 L.Ed. 1122, Black’s Oas. 
Constitutional Law, 2d, 189. 


47 United States v. Butler, 297 U. 
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economic and other interests and activities. The United States 
is a member of that commimity, and adjusts its tax policy to 
those generally recognized limitations. These principles, how- 
ever, afford practically no protection to those who are citizens 
of the nation imposing the tax except insofar as they prevent a 
nation from actually enforcing tax obligations imposed upon its 
citizens by metliods I’equiring acts within the territory of an- 
other. The question whether the federal Constitution imposes 
any jurisdictional limits upon the federal taxing power has been 
several times before the Supreme Court in cases involving both 
citizens of the United States and citizens of other nations. The 
only provision that might so operate is the due process clause 
of the Fifth Amendment, and the principal reason for the view 
that it imposes such limits is the fact that the due process clause 
of the Fourteenth Amendment has been construed to impose 
important jurisdictional limits on the taxing power of the states. 
The Supreme Court has thus far never held a federal tax invalid 
as beyond the constitutional jurisdiction of the United States to 
impose, although the taxes sustained in some of its decisions 
would almost certainly have violated the due process clause of 
the Fourteenth Amendment had they been imposed by one of 
the states.*® Existing decisions thus indicate nierely the factors 
that justify the inference that jurisdiction exists, but give no ad- 
equate and certain indication of those that negative the exist- 
ence of jurisdiction. The fact that the person on whom, or on 
whose property or activities, the tax is imposed is a citizen of 
the United States is itself a sufficient jurisdictional basis to sup- 
port the tax. The leading case on this matter sustained the levy 
of an income tax on a citizen who had been domiciled in a for- 
eign country during the whole year for which the tax was im- 
posed and whose entire income for that year had been derived 
from sources without tlie United States.®® The decision was jus- 
tified by invoking the presumption that “government by its very 
nature benefits the citizen and his property wherever found.” 
It was stated in an earlier decision that an excise tax on the use 
by citizens of foreign built pleasure boats could validly apply to 
such use thereof by a citizen domiciled in a foreign country, 


40 Such doubt as may exist as to 
the last part of this statement is due 
to the fact that the jurisdictional 
limits on the states have been de- 
veloped in cases in which the issue 
concerned a state’s power to tax 
taxable subjects that were within the 


taxing power of another state rather 
than of a foreign nation. 

50 Cook V. Tait, 265 U.S. 47, 44 S. 
Ct 444, 68 L.Ed. 895. 

51 United States v. Goelet, 232 U. 
S. 293, 34 S.Ot 431, 58 L.Ed. 610. 
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and it was decided in another case that imposing that tax on the 
use of such vessel by a citizen domiciled in the United States did 
not violate the due process clause of the Fifth Amendment.®* 
The fact that the vessels were never used within the United 
States or its territorial waters was held immaterial. The same 
reasoning would support a tax on citizens with respect to their 
activities wherever conducted. The United States has the pow- 
er to require the inclusion in the gross estate of a decedent dying 
abroad, but domiciled and resident within it, of tangible and in- 
tangible personalty having a situs within a foreign country.®* 
No case has been found in which taxation on the basis of Unit- 
ed States citizenship has been held beyond the federal power 
of taxation. 

The extent to which the United States has the power to tax 
citizens of other nations is more limited than its power over its 
own citizens, at least where the alien is neither domiciled nor 
resident within the United States. The leading case on this sub- 
ject involved the validity of including within the gross estate of 
an alien dying domiciled without the United States certain in- 
tangible personalty which was at the time of his death in the 
possession of persons within the United States who managed it 
there on his behalf. The intangibles consisted of stocks of domes- 
tic corporations, bonds of both foreign governments and domes- 
tic municipalities, and bonds of both foreign and domestic cor- 
porations. They were not used in connection with a business 
carried on within the United States. The power of the United 
States to require the inclusion of them all in the decedent’s gross 
estate was sustained against the claim that such treatment would 
violate the due process clause of the Fifth Amendment.®* The 
Court reaffirmed a position that it had announced in earlier cas- 
es®® that the jurisdictional limits imposed by the due process 
clause of the Fourteenth Amendment on the states did not de- 
fine the jurisdictional limits of the federal taxing power. The 
ultimate basis of the former was formd in the fact that the Con- 
stitution protected each state from encroachment on its sphere 
of action by the other states, and it was affirmed that the Con- 

82 United States v. Bennett, 232 U. 

S. 290, 34 S.Ot 438, 58 I^.Bd. 612. 

S3 Guaranty Trust Co. v. Commis- 
sioner of Internal Revenue, 2 Cir., 79 
P.2d 245. 

64 Burnet T. Brooks, 288 U.S. 378, 


53 S.CL 467, 77 L.Ed. 844, 86 A.L.E. 
747. 

63 See United States v. Bennett, 
'232 U.S. 299, 34 S.Ct. 433, 68 L.Bd. 
612, and Cook v. Tait, 265 U.S. 47, 
44 S.Ct 444, 68 L.Ed. 895. 
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stitution created no such relation between the United States 
and foi'eign countries as it had created between the states. The 
principles that define the constitutional jurisdiction of the fed- 
eral taxing power in relation to other nations and their subjects 
are those recognized in international relations. Shares of stock 
in foreign corporations may also be included in a non-resident 
alien’s gross estate if the certificates are in the possession of an 
agent within the United States.®® The income from such securi- 
ties in charge of an agent within the United States may also be 
taxed.®’ In all the cases thus far decided the Court has held 
those tax subjects belonging to non-resident aliens which were 
involved in those cases to be within the constitutional power of 
the United States to tax. However, the general principles gov- 
erning the taxation by one nation of the citizens of another and 
their intei'ests and activities recognize some limits, and also dis- 
tinguish between the taxation of citizens of other countries on 
the basis of whether they are domiciled or resident, or not dom- 
iciled or resident, within the taxing country. The Supreme Court 
has clearly indicated that the constitutional limits on the feder- 
al jurisdiction to tax aliens and their interests and activities are 
definable by reference to the factors referred to in the preceding 
sentence. 

Prohibition Against Arbitrary Taxation 

The due process clause of the Fifth Amendment limits Con- 
gress in the selection of the principles determining both the ex- 
istence, and the amount of, tax liabilities. It does so by prohib- 
iting taxation that is so “arbitrary and capricious as to amount 
to confiscation.” The tests for determining whether a given 
tax, or a given application of a tax statute, is arbitrary, and, 
therefore, invalid are none too definite. The subsequent discus- 
sion will consider some of the situations in which it has been 
judicially applied. It has been held violative of due process to 
tax one person with respect to the property of another, or to 
measure a tax on one person by including in the measure the 
property or tax subjects belonging to another.®® The cases give 
at least some indication of when this factor is present. The cre- 
ation of an irrebuttable presumption that property disposed of 

50 First Nat Bank of Boston T. ^8 Nichols v. Coolidge, 274 U.S. 531, 
Commissioner of Internal Reyenue, 1 47 S.Ct 710, 71 L.Ed. 1184, 52 A.L.R. 

Gir., 63 F.2d 6S5. 1081. 

S7De Ganay v. Bederer, 250 IJ.S. 69Heiner v. Doiinan, 285 U.S. 312, 
376, 39 S.Ct 524, 63 L.Ed, 1042. 52 S.Ot 358, 76 L.Ed. 772. 
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by a decedent within two years prior to his death was transfer- 
red in contemplation of death and includible as such in his gross 
estate under the Federal Estate Tax Act produces the prohibited 
result in every case in which the transfer was not in contem- 
plation of death. It is, therefore, invalid as measuring the tax 
on one person by reference to another’s property, and is, further- 
more, so arbitrary on other grounds as to violate due process.®* 

The principal situations in which this objection has been urged 
have been in relation to certain provisions constituting important 
features of the federal income tax system. To treat a “business 
trust” as a taxable entity instead of taxing the income of the 
trust to the holders of its participation certificates does not tax 
to it that which is in law the income of the individual certificate 
holders since the income was in fact earned in the name of the 
association. Due process does not prohibit such tax action.®^ 
The taxation to the settlor of a trust, who reserves a complete 
and beneficial power of revocation, of the trust income in fact 
received by the cestui is not violative of due process as taxing 
one person on another’s income. The income that is subject 
to a person’s unfettered control eind which he is free to enjoy at 
his option may reasonably be taxed to him whether or not he 
sees fit to enjoy it.®® The same decision has been made where 
the settlor could revoke only with the assent of a trustee whose 
interest in that respect was not adverse to that of the settlor.®® 
It has been held that there is no violation of this principle in 
charging the settlor of an irrevocable trust with its income if 
the trust terms require it to be applied to discharge a legal or 
moral obligation of the settlor.®* The measurement of the gain 


60Heiner v. Donnan, 285 U.S. 312, 
52 S.Ct. 358, 76 L-EA 772. 

61 Burk-Waggoner Oil Ass’n v. 
Hopkins, 260 U.S. 110, 46 S.Ot. 48, 
70 L.Ed. 183. 

62 Corliss T. Bowers, 281 U.S. 376, 
50 S.Ot. 336, 74 L.Ed. 916. 

esReinecke v. Smith, 289 U.S. 172, 
63 S.Ct. 570, 77 L.Ed. 1109. The 
statutory provision taxed to the set- 
tlor the income of a trust if he had, 
during the taxable year, alone or in 
conjunction with any person not a 
beneficiary of the trust, the power to 
revest in himself title to any part of 
Rottschaefee Const.Law— 14 


the corpus of the trust. For other 
cases see Simpson v. Commissioner 
of Internal Revenue, 7 Cir., 77 F.2d 
668; Bowler v. Helvering, 2 Cir., 80 
F.2d 103. 

64 Burnet v. Wells, 289 U.S. 670, 
53 S.Ct. 761, 77 L.Ed. 1439 (sustain- 
ing a provision requiring the inclu- 
sion in the settlor’s income of the 
trust income applied by the trustee 
to payment of insurance premiums 
on policies on settlor’s life the pro- 
ceeds of which were irrevocably pay- 
able to the trustee on specified 
trusts; the trust was also Irrevoca- 
ble). 
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to a person on his sale of an asset acquired by a tax-free ex- 
change, by reference to the gain basis of the person from whom 
the asset was acquired in the exchange, does not deny the ven- 
dor due process merely because he is thereby charged with a 
gain accruing during the former owner’s ownership of the as- 
set.®® The person receiving property in such tax-free exchanges 
is deemed to have acquired it with the Imowledge of his potential 
liabOity to be thus taxed, and to step into the former owner’s 
position with respect thereto. Nor does a provision authorizing 
the tax officials to allocate among the different members of a 
commonly owned group of businesses the income of the group 
violate due process by taxing one person on another’s income if 
the allocation is in accord with a reasonable method.®® There 
have thus far been but few cases in which the courts have foimd 
violations of the principle, derived from the due process clause 
of the Fifth Amendment, prohibiting the taxation to one person 
of the property or income of another, or the measurement of a 
tax on one person by reference to the property or income of an- 
other. The need to guard against opening the door to tax avoid- 
ance is frequently invoked to support particular tax provisions 
not only against the objection discussed in this paragraph but 
also against a general claim that they are so arbitrary as to 
deny the taxpayer due process. This was the principal basis 
for sustaining a provision requiring the inclusion in a decedent’s 
gross estate of property of which he had disposed during his 
lifetime where he reserved until his death, alone or in conjunc- 
tion with any other person, the power to alter or revoke,®’ and 
for sustaining the inclusion in the gross estate of a decedent’s 
interest in a joint tenancy to the extent that it represented his 
investment therein.®® 

Dite Process and Retroactive Tamtion 

The due process clause has in many cases been held to in- 
validate a federal tax because it was deemed to be arbitrarily 
retroactive in its application. It is now firmly established that an 

06 Perthun Holding Corp. t. Com- ers’ Trust Co., 296 U.S. 85, 56 S.Ct 

niissioner of Internal Eevenue, 2 70, 80 L.Ed. 62. 

Cir., 61 F.2d 785. : 

68 Tyler v. United States, 281 U. 
66 Asiatic Petroleum Co. v. Com- 50 S.Ct 356, 74 'L.Ed. 091, 

missioner of Internal Hevenue, 2 A.L.R, 758. Cf. Bowers v. Oom- 
Cir,, 79 F.2d 234. missioner of Internal Revenue, 7 

Cir., 90 F.2d 790, and Foster v. Corn- 
el Helvering V. City Bank Farm- missioner of Internal Revenue, 9 

Oir., 90 F.2d 486. 
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income tax may be levied upon the entire income accruing to a 
taxpayer during a given calendar year although the statute im- 
posing it was enacted subsequent to its beginning.®® Nor does 
it violate due process to give such tax laws limited retroactivity 
for relatively short periods to cover profits from transactions 
completed while the statute was in process of enactment.’® It 
has even been stated that Congress might in one year impose an 
income tax measured by the income of the preceding year.” 
The same decisions have been made with respect to applying 
to transactions occurring during the year of, but prior to the 
date of, the enactment of the statute its provisions for comput- 
ing the gain thereon.’® Hence the gain on the sale of property 
acquired by gift may be measured by the rule enacted for the 
first time by a statute that became law during the year of the 
sale but after the date of the sale.’® The mere fact that past 
transactions antedating the enactment of a statute constitute 
a factor in defining the extent of a tax liability resulting from 
a transaction occurring after its enactment does not involve a 
retroactive application thereof, and nothing in the due process 
clause prohibits this.’® It has, however, never been held, or even 
intimated, that an income tax statute may reach back indefinite- 
ly into the past to tax income earned long prior to its enact- 
ment, and the rule that due process prohibits arbitrary taxation 
would put a limit to the extent of the permissible retroactivity 
even of income taxes.’®® 

There have been many decisions that due process is violated 
by giving retroactive operation to such excises as estate taxes 


69BRUSHABER T. UNION PAG. 
E. 00., 240 U.S. 1, 36 S.Ot. 236, 60 
L.Ed. 493, L.R.A.1917D, 414, Ann. 
Oas.l917B, 713, Black’s Gas. Consti- 
tutional Law, 2d, 202. 

70 United States v. Hudson, 299 U. 
S. 498, 57 S.Ct 309, 81 L.Ed. 370. 

7istockdale v. Atlantic Insurance 
Co., 20 Wall. 323, 22 L.Ed. 348. 

78 Cooper V. United States, 280 U. 
S. 409, 50 S.Ct. 164, 74 L.Ed. 516; 
Heineman v. United States, Ct.CL, 
52 P.2d 1035. 

73 Cooper y. United States, 2S0 U. 
S, 409, 50 S.Ct. 164, 74 L.Ed. 5ia 


Other cases considering sfiecific prob- 
lems ol retroactive federal income 
taxes are Phipps v. Bowers, 2 Cir., 
49 P.2d 996; United Business Cor- 
poration of America v. Commisr4oner 
of Internal Eevenue, 2 Cir., 62 E.2d 
754 

74Eeineeke v. Smith, 280 U.S. 172, 
53 S.Ct 570, 77 L.Bd. 1109 ; Burnet 
v. Wells, 289 U.S. 670, 53 S.Ct 761, 
77 L.Ed. 1439. 

74»See the discussion in Welch v. 

Henry, 305 U.S. 59 S.Ct 121, 83 

L.Ed. — , construing the due process 
clause of the Fourteenth Amendment 
as a limit on retroactive state income 
taxes. 
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and gift taxes. A tax act is not, however, being retroactively 
applied merely because it imposes a tax on a transaction that 
began prior to its enactment or measures the tax by reference 
thereto.’® This principle has been one of the most important 
in reducing the number of situations in which a tax law is deemed 
to be given retroactive operation in the constitutional sense of 
that tei'm. A statutory provision requiring the inclusion in a 
decedent’s gross estate of property of which he had made an 
inter vivos transfer under which he retained until his death a 
power to revest the property in himself is not being given ret- 
roactive application in the constitutional sense because it is ap- 
plied to a transfer of that kind made prior to the enactment of 
such provision. The application of such a provision under those 
circimistances does not violate the due process clause of the 
Fifth Amendment.’® The principle that has almost invariably 
been applied is that the statute in force when a decedent dies 
may be validly applied so as to require the inclusion in his gross 
estate of any property that remained subject to his control up 
to the date of his death, or in which he retained an economic 
interest that shifted at the time of his death, regardless of wheth- 
er the transaction under which he acquired that power or inter- 
est occurred prior to or after the enactment of that statute, or 
whether or not there was in force at that time any statute re- 
quiring the inclusion of such property in his gross estate. It 
was on the basis of that principle that it has been held not vio- 
lative of due process to require property disposed of by a dece- 
dent during his life time, when no estate tax statute required 
its inclusion in the gross estate, to be included in his gross estate 
in computing an estate tax under a subsequently enacted law 
in force at the time of his death, where he reserved a power to 
revoke t^e transfer either alone or in conjunction with a person 
having no adverse interest to the revocation,” or a power to af- 
fect the prior dispositions made in the deed of transfer,’® or 

MLee T. Commissioner of Internal 278 U.S. 339, 49 S.Ct 123, 73 L.B(i. 
Eevenue, G1 App.D.O. 33, 67 B’.2d 399 410, 66 A.L.R. 397. 

(sustains inclusion in decedent’s 

gross estate of property passing un- Reinecke v. Northern Trust Co., 

der a general power exercised by 278 U.S. 339, 49 S.Ct. 123, 73 L.E-d. 
him although he had received the 4i0, 68 A.L.R. 397 ; Commissioner of 
power under the will of a person dy- Internal Revenue v, Erickson, 1 Cir., 
ing long before there was any fed- 74 F.2d 327. 
eral estate tax act). 

■78 Porter v. Commissioner of In- 

’JCReinecke v. Northern Trust Co., ternal Revenue, 288 U.S. 436, 53 S. 
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where he retained a reversionary interest thereunder.’® Nor 
does it involve any invalid retroactivity to treat as part of his 
gross estate so much of the value of property held by him as 
joint tenant or a tenant by the entirety as has not in fact been 
contributed by the other tenants, although the tenancies were 
created under a deed antedating the existence of a statute in- 
cluding such interest.*® The same principle has been applied to 
validate the inclusion in the insured’s gross estate of the pro- 
ceeds of policies on his life, paid for by him, payable to named 
beneficiaries, even though the policies were taken out when no 
statute required their inclusion if, imder the terms of the poli- 
cies, he retained up to his death the power to change the bene- 
ficiaries, to receive their cash surrender values, or any other 
beneficial interest in the policies.*’ Provisions of the federal es- 
tate tax statutes have been invariably held invalidly retroactive 
when they have required the inclusion in a decedent’s gross es- 
tate of property of which he had completely divested himself 
by a transfer antedating the statute upon which its inclusion is 
based.*® They have occasionally been held invalidly retroactive 
when the interest retained by him continued after the enactment 
of the statute but terminated prior to his death.®* In the absence 
of the situations described in the last two sentences, the over- 
whelming majority of the decisions sustain applying the law in 
force at death irrespective of whether the property was trans- 
ferred before or after the enactment of the statute on which the 
tax was based. The general principles that have been held to in- 
validate retroactive estate taxes have also been the basis for 
holding violative of due process the application of the federal 
gift tax Act to gifts fully executed prior to its enactment, even 
though the gift was made when its enactment was a practical 
certainty.*’ 


Ot. 451, 77 Ii.Ed. 880 ; Commissioner 
of Internal Revenue y. Chase Nat. 
Bank, 2 Cir., 82 F.2a 157. 

79 Klein V. U. S., 288 U.S. 231, 51 

5. Ct. 398, 75 L.Ed. 996. 

80 Third Nat. Bank & Trust Co. v. 
White, D.C., 45 F.2d 911; Griswold 
V. Helvering, 290 U.S. 56, 54 S.Ct 

6, 78 Ii.Ed. 166; Gwinn v. Commis- 
sioner of Internal Revenue, 287 U.S. 
224, 53 S.Ct 167, 77 L.Ed. 270. 

81 Heiner v. Grandin, 3 Cir., 44 F. 
2d 141; Levy’s Estate v. Commis- 


sioner of Internal Revenue, 2 Cir., 
65 F.2d 412 ; Sampson v. United 
States, D.C., 1 F.Supp. 95. 

82 Nichols V. Coolidgo, 274 U.S. 531, 
47 S.Ct 710, 71 L.Ed. 1184, 52 A.L.R. 
1081; White v. Poor, 296 U.S. 98, 
56 s et 66, 80 L.Ed. 80; Helvering 
V. Helmholz, 296 U.S. 93, 56 S.Ct 
68, 80 L.Ed. 76 ; Welch v. Hassett, 1 
Cir., 90 P2d 833. 

ssHelvering v. Parker, 8 Cir., 84 
P2d 838. 

84 Blodgett V. Holden, 275 U.S. 142, 
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The amotmt of a tax is as dependent upon the tax rates as up- 
on the base to which the rates are applied. It has, however, 
been held not arbitrary, and hence not violative of due process, 
to apply to a transfer taxable when made the higher rates levied 
under the statute in force when the grantor died.®® The trans- 
fer involved was one in contemplation of death, and the Court 
took the position that the grantor had been forewarned by its in- 
clusion under the law in force when it was made that it was lia- 
ble to be taxed on the same basis as a testamentary transfer, by 
the law in force at the transferror’s death. This was said to pre- 
vent the application of the subsequently enacted rates from be- 
ing arbitrary. In all the situations thus far considered, except 
the last, the affected inter vivos transfers were made when the 
law in force did not require the inclusion of the transferred prop- 
erty in the gross estate of the grantor upon his death. A dif- 
ferent situation exists when it was includible under the law in 
force when made, and there is a subsequent repeal of that law 
with the re-enactment of a new statute which also includes the 
transfer among those taxable. The application of the latter stat- 
ute to the transfer is valid, involving no unconstitutional retroac- 
tivity.*® The retroactive validation of illegally collected taxes in- 
volves the creation of a liability after the occurrence of the events 
that condition its existence, but this does not deny due process in 
those cases in which Congress had the power to levy the tax at 
the time of its collection.*’ It has also been held not violative 
of due process to validate taxes illegally collected after the run- 
ning of a statute of limitations had destroyed the liability where 
the statute had been allowed to run because the taxpayer had 
filed a claim in abatement.*® The case differs from that last cit- 
ed in that there had been an original liability, a factor referred 
to by the Court to support its conclusion that the result was not 
arbitrary. 


276 U.S. 694, 48 S.Ct. 106, 72 L.Ed. 

206 ; Untermyer v. Anderson, 276 U. 
S. 440, 48 S.Ct. 353, 72 hMd. 645.. . 

tBimimen T. United States, 283 U 
S. 15, 51 S.Ct 324, 75 U.Ed. 800. 

86 Phillips Y. Dime Trust & Safe 
Deposit Co., 284 U.S. 160, 52 SCt 
46, 76 HEi. 220; O’Shanghnessy v» 


Commissioner of Internal IteYenne, 
6 Gir„ 60 WM 235 ; Sdioenheit t. 
Lucas, 4 Oir., 44 D.2d 476. 

87 United States y. Heinszen & Co., 
206 U.S. 370, 27 S.Ct 742, 51 L.Dd. 
1098, 11 Ann.Oas. 688. 

88 Graham v. Goodcell, 282 U.a 
409, 51 act 186, 75 L.Ed. 415. 
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Due Process and Equality in Taxation 

The foregoing represent some of the most important phases 
of the due process clause of the Fifth Amendment in its appli- 
cation to the federal taxing power. Except in the instances al- 
ready considered reliance upon it has afforded the taxpayer 
but slight relief from exertions of that power. There remain a 
few more matters on which the Supreme Court has passed. The 
system under which the property ^sposed of by a decedent dur- 
ing his life by the methods of transfer enumerated in the fed- 
eral estate tax acts are all aggregated with the property pass- 
ing at death for purposes of computing the tax instead of treat- 
ing each as a separately taxable transfer is not so arbitrary as 
to deny the taxpayer due process.*® The Constitution contains 
no “equal protection clause” applicable to the federal govern- 
ment. Attempts have been made to deduce from the due proc- 
ess clause of the Fifth Amendment the same kind of limitations 
on Congress in exercising its power to classify in levying taxes 
that the equal protection clause of the Fourteenth Amendment 
imposes on the states in exercising their taxing powers. The 
Supreme Court has thus far never foimd a classification made 
by Congress in levying taxes to be so arbitrary as to violate 
due process, but has sustained numerous classifications as valid. 
These include limiting a tax on the use of pleasure boats to the 
use of those built outside the United States,®® applying a progres- 
sively graduated rate structure in levying income and gift tax- 
es,®^ creating exemptions from such taxes,®® and from the social 
security taxes,®* and taxing domestic corporations upon all their 


89 Chase Nat. Bank of City of New 
York V, United States, 278 U.S. 327, 
49 S.Ct 126, 73 Ir.Ed. 405, 63 AX.E. 
388. 

90 United States v. Bennett, 232 
U.S. 299, 34 act. 433, 58 L.Ed. 612. 

91 BRUSH ABER T. UNION PAC. 
R. CO., 240 U.S. 1, 30 act. 236, 60 
L.Ed. 493, Ii.R.A.1917D, 414, Ann. 

: Cas.l917B, ' -Tie, Black’s ■ Cas. ■ ; Consti- 
tutional Uaw, 2d, 202 ; Bromley t, Mc?- 
Canghn, 280 U.S. 124, 50 S.Ct 4,6, 74 
L.Eki. 226. For other cases discussing 
various objections that particular 
classifications made in connection 
with federal income taxes were so dis- 
criminatory as to violate due proc- 


ess, see Stanton v. Baltic Mining Co., 
240 U.S. 103, 36 S.Ct 278, 60 L.Ed. 
546; Tyee Realty Co. v. Anderson, 
240 U.S. 115, 36 S.Ct 281, 60 L,Ed. 
554. , ' 

9SBRUSHABER v. UNION PAC. 
R. CO., 240 U.S. 1, 36 S.Ct 236, 60 
L.Ed. 493, L.R.A.1917D, 414, Ann. 
Cas.l917B, 713, Black’s Cas. Constitu- 
tional Law, 2d, 202 ; Bromley v. Me- 
Caughn, 280 U.S. 124, 50 S.Ct 46, 74 
L.Ed. 226. 

93 CHAS. 0. STEWARD MA- 
CHINE CO. V. DAVIS, 301 U.S. 548, 
57 S.Ct 883, 81 L.Ed. 1279, 109 A.L. 
E. 1293, Black’s Cas. Constitutional 
Law, 2d, 195; Helvering v. Davis* 
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income while taxing foreign corporations upon only such income 
as was dei’ived from sources within the United States.®* The 
reasoning to sustain these classifications follows closely that used 
in applying the equal protection clause, and considerations of 
policy have been freely invoked and relied upon. In no case has 
the Coui't denied that the arbitrariness prohibited by the due 
process clause may consist in arbitrary classifications in distrib- 
uting the tax burden of the federal government. On the other 
hand in no case has it definitely affirmed that the due process 
clause imposes a limit on the power of Congress to classify in ex- 
ercising its taxing powers. It is safe to state, however, that that 
clause does impose a limit to Congress’ power in this matter. 

Collection of Taxes 

The due process clause is a limit on the methods for enforc- 
ing federal taxes. The power to tax includes that of enforcing 
payment thereof by imposing penalties. Such penalties are not 
deemed punishments, and hence their collection by administra- 
tive proceedings does not violate either the due process clause 
or any of the constitutional provisions for the protection of those 
accused of crime.®® Nor is due process violated by forfeiting 
goods with respect to which a tax has been imposed for their 
concealment for purposes of evading the teix, and subjecting to 
similar forfeiture the vehicles used in comiection with attempts 
at evading the revenue laws. Forfeiture has been sustained even 
where the owner of the vehicle was wholly innocent of wrong 
and the wrongdoers were lawfully in the possession thereof as 
conditional vendees.®® The Court stated, however, that it would 
reserve the question whether such forfeiture would be valid if 
the vehicle had been stolen from the owner or otherwise taken 
from him without his privity or consent. Due process does re- 
quire that the taxpayer be given notice and an opportunity to 
be heard at some stage of the proceedings before his liability is 
finally fixed, but it does not require a judicial hearing with re- 

301 U.S, 610, 57 S,Ct. 904, 81 taxation, it certainly could not be 

1307, 100 A.L.E. 1319. held to apply to a subject-matter 

^ . o m within this country.” 

94 National Paper & Type Co. t. ■ 

Bowers, 260 U.S. 3 <3, 45 S.Ot, 133, 09 95 McDowell v. Heiner, D.O,, 9 F. 

L.Ed. 331. In this case the Court 2d 120, affirmed 3 Oir., 15 F.2d 1015. 
said: “Even if we were to concede, 

which we cannot, that the Fifth 96 Goldsmith, Jr.-Grant Co. v. Unit- 
Amendment [U.S.C.A.Const. Amend, ed States, 254 US. 505, 41 S.Ct 189, 
6] in enjoining due process of law C5 L.Ed. 376. 
requires as part thereof equality of 
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spect to any matters affecting his liability other than questions 
of law. 

Taxpayer^ Remedies 

The Congress may impose conditions upon a taxpayer’s right 
to recover taxes illegally collected. The rule that taxes volun- 
tarily paid are not recoverable in the absence of a statute pro- 
viding therefor represents an extreme position whose validity 
appears to have gone wholly unquestioned. The question has, 
however, arisen whether due process limits Congress in impos- 
ing conditions on a taxpayer’s right to recover taxes illegally 
collected. The power to impose any conditions whatever on the 
right to a refund of taxes voluntarily paid would appear to be 
implicit in the government’s right to retain them. A different 
problem arises if a remedy for the recovery of such taxes, ex- 
isting at the time of their pasonent, is subsequently altered or 
subjected to conditions not imposed when the taxes were paid. 
The taxpayer who has paid an illegal tax at a time when the 
laws provide a remedy for its recovery acquires a vested right to 
its refund.®’ The Constitution does not, however, assure him 
that the remedy for its enforcement shall remain unchanged. 
The substitution of an exclusive remedy against the government 
for a suit against the tax collector does not deny the taxpayer 
due process if the government admits its liability for taxes ille- 
gally collected on its behalf.®* The change is valid even as to 
suits commenced against a collector prior to its enactment, and 
such suit may validly be dismissed.®® Nor is it requisite that 
the substitute remedy be wholly judicial. The requirements of 
due process are satisfied by according the taxpayer an exclusive- 
ly administrative remedy if his legal rights are suitably protect- 
ed. A system that gives him an adequate opportunity to be heard 
by the administrative board, with a right to a judicial review 
on every legal question involved, adequately protects his rights 
and accords him due process.’ Reasonable conditions may also 
be imposed on his right to a refund of such taxes even though 

United States v. Jefferson Elec- i Anniston Mfg. Co. v. Davis, 301 
trie Mfg. Co., 291 U.a 886, 54 S.Ct, U.S. 387, 57 S.Gt S16, 81 L.Ed. 1143. 
'443, 78 L.Ed. 859. Due process is not denied a taxpayer 

by requiring bim to exhaust an ad- 
as Anniston Mfg. Co. v. Davis, SOI ministrative remedy as a prerequi- 
U.S. 337, 57 S.Ct. 816, 81 L.Ed. 1143, site to a suit to recover taxes illegal- 
ly assessed and collected ; Dodge v. 

Anniston Mfg. Co. v. Davis, 301 Osborn, 240 U.S, 118, 30 S.Ct. 275, 
U.S. 337, 57 S.Ct. 816, 81 L.Ed. 1143. €0 L.Ed. 557. 
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it was not subject to such condition at the time it arose.® A re- 
quirement that he prove that he has in fact borne the burden of 
the tax whose recovery he seeks, and that he has neither shift- 
ed it forward nor backward, is reasonable and not violative of due 
process, at least where the situation is such that these facts can 
be shown.* The Court, in the case last cited, disclaimed passing 
on the validity of such requirement if the facts required to be 
proved should ultimately be found incapable of proof. The right 
to recover taxes paid involuntarily and under governmental com- 
pulsion is one whose denial would involve a violation of the due 
process clause.^ The extent to which the right to recover taxes 
so paid may be regulated consistently with the requirements of 
due process has never been precisely defined, but it may be sub- 
jected to reasonable regulations.® Statutes dispensing with con- 
ditions precedent to the right to a refund of illegally collected 
taxes, which were in force when the taxes were paid, may con- 
ceivably deny due process, not to the taxpayer, but to the col- 
lector from whom he is permitted to i-ecover them. Such stat- 
utes are valid if they provide for the assumption of the collector’s 
liability by the government for which he collected such taxes. 
Thus a statute giving the taxpayer a right to recover illegally 
paid taxes that he did not acquire under the law in force when 
he paid them does not deny due process to the collector, to whom 
such taxes were paid, if the government assumes any liability 
to which such collector may be subjected through this change in 
the law.® 


2U3aited States t. Jefferson Elec- 
tric mg. Co., 291 U.S. 386, 54 S,Ct. 
443, 78 I/.Ed. 8m 

» Anniston Mfg. Co. t. Davis, 301 
U.S, 337, 57 S.Ct. 816, 81 L.Ed. 1143. 

4 Ward V. Board of Com’rs of Dove 
County, 253 U.B. 17, 40 S.Ct 419, 64 
U.Ed. 751; Carpenter r. Shaw, 280 
U.S. 363, 60 S.Ct 121, 74 L.Ed. '478. 
These cases involved state statutes 
whose eitect was a denial of a right 


to recover state taxes that were in- 
valid under the federal Constitution, 
and which had been paid under du- 
ress. , 

s Burrill v. Locomobile Co., 258 U. 
S. 34, 42 S.Ct 256, 66 L.Ed. 450. 
Xhe comments made in footnote 4 
apply to this case also, 

6 Moore Ice Cream Co. v. Rose, 289 
U.S. 373, ■ 53, act 620, 77: L.Ed. 1265. 
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OTHER FISCAL POWERS 

131. Congress possesses the power, under the Constitution, to bor- 

row money on the credit of the United States, to coin money 
and regulate the value thereof and of foreign coins, and to 
provide for the punishment of counterfeiting the securities 
and current coin of the United States. 

132. The first two powers mentioned in the preceding paragraph 

have constituted important bases for legislation establishing 
a national banking system and a national currency. 

133. The national power over the currency is protected against cer- 

tain forms of state action by constitutional provisions pro- 
hibiting the states from coining money, emitting bills of 
credit, and making anything but gold and silver coins a legal 
tender in the payment of debts. 

134. The power to borrow money on the credit of the United States, 

when exercised, creates binding obligations that may not be 
destroyed through the exercise of any other national legisla- 
tive power. 

Fiscal Powers and National Banking Systems 

The taxing power constitutes but one of the fiscal powers 
available to government. Others include the powers to borrow, 
and to coin money or to provide other forms of circulating medi- 
um. The Constitution has endowed the federal government with 
those other fiscal powers as well as with that of taxation.’ They 
have furnished the basis for a vast body of federal legislation deal- 
ing with matters not immediately and directly indicated by the 
terms in which they have been granted, but which has been sus- 
tained as necessary and proper for carrying them into execution. 
Particular legislation can often be justified as necessary and prop- 
er for carrying into execution any single one of these several 
powers, but in practice much of this body of legislation has been 
sustained as necessary and proper for carrying into execution 
two or more of them, including the power to tax. These fiscal 
powers, or one or more of them, constitute the principal basis 


U.S*O.A.OoBst. Art 1, Section 8, 
Clause 2, confers upon Congress tlie 
power ^‘To borrow money on the 
credit of tbe United States.’* Clause 
5 thereof confers upon it the power 
*‘To coin money, regulate the value 
thereof, and of foreign coins.” Clause 


6 thereof confers the power to pro- 
tect the exercise of the foregoing by 
granting to Congress the power *‘To 
provide for the punishment of coun- 
terfeiting the securities and current 
coin of the United States.” 
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of the federal government’s power to establish national banking^ 
systems to furnish credit facilities adjusted to the varying needs 
of different classes of borrowers. It was early established that 
they could be exercised by creating a bank for national purpos- 
es whose principal activities consisted of private banking opera- 
tions and but a small portion of whose shares were owned by the 
federal government.® The factors that made its incorporation 
and the grant of its powers proper exercises of federal powers 
were that it was to be used in aid of the government’s fiscal op- 
erations and to furnish a circulating medium through the exer- 
cise of its note issue power. It has been said that the last cited 
decision clearly warranted the conclusion that the legislation cre- 
ating the national banking system was valid.® The banks of that 
.system are privately owned by private shareholders. The cre- 
ation of the Federal Reserve System,*® and of the Federal De- 
posit Insurance Corporation,** have also been sustained as prop- 
er means for carrying into effect the fiscal powers of the nation- 
al government. As an incident to the creation of these systems 
Congress may authorize state banks to become members of the 
Federal Reserve System and of the system for the insurance 
of bank deposits.*® The fiscal powers may as validly be exer- 
cised to provide credit for the long time requirements of agri- 
culture as for the needs of the business community. The law 
providing for the creation of the Federal Land Bank System has 
been held a proper exercise of those powers.*® Among the rea- 
sons invoked to sustain it were the facts that the banks of the 
system were to serve as depositaries of federal funds, and as a 
market for federal bonds through the requirement that a limited 
percentage of their capital must be invested therein. The lim- 
ited extent of banking powers conferred upon them was held not 
to prevent them from being proper governmental agencies for 
the execution of its fiscal powers. How far the foregoing rea- 
sons, or either of them, would justify the creation of corpora- 
tions of a kind not customarily availed of as governmental fiscal 
agents or possessing no banking powers has not been determined. 

SMcCULLOCn V. MARYLAND, 4 United States V. Doherty, D»0*» 
Wheat. 31G, 4 LEd. 570, Black’s Cas, 18 P.Supp. 793. 

Constitutional Law, 2d, 96. 

Same cases as cited in footnote 

©Farmers* & M. Nat. Bank v. 10 and 11. ■ 

Deininis, 91 U.S. 29, 23 L,Ed. 19a 

13 Smith T. Kansas City Title &. 

10 Hiatt V, United States, 7 Gir., 4 Trust Co., 255 U.S. 180, 41 S.Ct, 
F.2d 374. 243,■■^65^L.Ed.:^577t'■":v■^^^^^^^ 
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The power to create these various systems of banking and 
credit institutions includes that of protecting them against dis- 
criminatory state action. It also includes that of afBrmatively 
conferring upon them such private functions as will enable them 
successfully to meet the competition of competing institutions 
existing under state law. A statute authorizing national banks 
to engage in the activities pursued by trust companies in the state 
in which the bank was located, when not in contravention of 
state law, is valid.^* Another statute whose practical effect was 
to permit such banks to act as executors if the law of the state 
in which they were situated permitted competing trust compa- 
nies to act as executors was held valid although it involved a lim- 
ited federal control over the acts of state courts.^® The state’s 
general control over the administration of decedent estates can- 
not deprive Congress of its power to give even private federal 
agencies powers that will enable them to compete successfully 
with those who are acting under state law. The same princi- 
ple would validate Congressional legislation reasonably necessary 
to protect its agencies regardless of the resulting limitations up- 
on a state’s exercise of any of its powers. Its taxing powers may 
be limited not only to prevent discriminatory taxation against 
national banks, but even to confer upon agencies created by the 
exercise of these fiscal powers a competitive advantage in their 
exercise of their private functions. Thus the farm loan bonds 
issued by federal land banks may be made immime from state 
taxation although these bonds were among the instrumentali- 
ties through which those banks performed their purely private 
banking functions.^ A like principle justifies limiting the states’ 
power to tax national banks to the methods prescribed by Con- 
gress.” The protection of these institutions, created by the ex- 
ercise of the fiscal powers of the national government, is not 
limited to that expressly provided for by Congressional legisla- 
tion, but includes others implied from the general principle that 
prevents states from so exercising their powers as to interfere 
with, or impede, the functioning of these instrumentalities even 

14 First Nat Bank of Bay City t. 16 Smith v. Kansas City Title & 

Fellows ex rel. Union Trust Co., 244 Trust Co., 255 U.S. 180, 41 S.Ct 243, 
U.S. 416, 37 S.Ct 734, 61 L. EC 1233, 65 E.Ed. 577. 

L,R.A.191SC, 283, Ann.Cas.l918D, 

1109 ^ i? Owensboro Nat Bank v, Owens- 

boro, 173 U.S. 664, 19 S.Ct 537, 43 

15 Missouri ex rel. Burnes: Nat . L.Ed. 850. 

Bank of St Joseph v. Duncan, 265 

U.S. 17, 44 S.Ct 427, 68 L.Ed. 881. 
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when their private activities are involved.^® The protection of 
those activities is a means for insuring that those agencies will 
be able to perform the federal functions for whose exercise they 
were established. This is the ultimate reason both for the pro- 
tection accorded them apart from any legislation therefor and for 
the power of Congress to accord them protection beyond that 
measure as well as to define the scope of their activities. 

Fiscal Powers and National Currency Systems 
The power to borrow money on the credit of the United States, 
and to coin and regulate the value of money, though not the ex- 
clusive bases therefor, have been the two most important sup- 
ports for legislation providing the nation with a circxfiating me- 
dium additional to that consisting of the deposits and circulat- 
ing notes of national banks and other banks comprising the Fed- 
eral Reserve System. The latter of these powers clearly author- 
izes the provision of a metallic currency, but does not impliedly 
limit Congress to that form of circulating medium.^* It may de- 
termine the metal or metals that shall constitute the basis of 
the currency system. Limitations may be imposed upon the use 
and ownership of the monetary metal, even to the extent of pro- 
hibiting its private ownership for all except designated purpos- 
es.*® The imposition of these limitations does not violate the due 
process clause of the Fifth Amendment,*^ but if it is requisitioned 
by the government, just compensation must be paid under that 
provision of the Fifth Amendment that prohibits the taking of 
private property for public use without just compensation.** 
The power of Congress to determine the amount of the monetary 
metal that is to constitute the monetary unit and standard of 
value is unquestionable. This includes the power of devaluing 
the monetary unit by reducing its gold content.*® In order to 


18 For discussion of this problem 
see Chapter 4, Sections 83-SG. 

Legal Tender Cases, 12 Wall. 
45T, 20 JjM. 28T. 

so Ling Bn Tan t. United States, 
218 U.S. S02, 31 S.Ct 21, 54 L.Bd. 
1049, 30 L.IiA.,N.S., 1176 (pwhlhh 
lion of the export of monetary met- 
als sustained) ; United States t. 
Campbell, D.C., 6 F.Bupp. 156 (pro- 
hibiting possession of gold sustain- 
ed). See also remarks of the Su- 
preme Court in Nortz y. United 


States, 294 U.S. 317, 55 S.Ct 428, 
79 L.liid. 907, Do A.L.K.. 1346, 

SI Ling Su Fan y. United States, 
218' U.S. 302, 31 S.Ct 21, 54 lUEd. 
1049, SO L.R.A.,N.S., 1176. 

22 United States v. Campbell, D.G., 
5 F.Supp. 156. 

NORMAN V. BALTIMORE & 
OHIO R. CO., 294 U.S. 240, 55 S.Ct 
407, 79 L.Ed. 885, 95 A.L.R. 1352, 
Black's Cas. Constitutional Law, 2d, 
214. 
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make its purposes effective, and in aid of securing a uniform 
currency throughout the United States, it may invalidate pri- 
vate contracts that interfere with the effective realization of the 
purposes of the devaluation. It may not only prohibit the mak- 
ing of such contracts for the future but void those entered in- 
to prior to the legislation providing for such devaluation.®* Such 
prior contracts may reasonably be deemed by Congress to inter- 
fere wdth securing a uniform currency so far as they would, if 
permitted to be carried out, involve one standard for some con- 
tracts and another for others. This was the basis for sustain- 
ing, as within Congress’ power, a statute voiding the “gold clause” 
in prior contracts.®® Nor does legislation devaluing the monetary 
unit, and voiding contracts in conflict with the policy of such 
legislation, deprive creditors of their property without due proc- 
ess of law.®® A similar line of reasoning would equally sustain 
legislation increasing the metallic content of the monetary unit. 
The power of Congress is not, however, limited to providing a 
currency on a metallic basis. It may provide a purely fiat money 
by giving its own promissory notes such legal tender qualities 
as wiU give them the character of a circulating medium. This 
has been sustained as a proper exercise of a congeries of the 
powers specifically conferred upon it of which the powers to tax, 
to pay the debts of the United States, to borrow on its credit, 
and to coin money, have been the most important.®’ Nor is due 
process violated by making such fiat money legal tender for debts 
incurred prior to the enactment of the legislation authorizing 
its issue.®® 

The power to provide a national currency also authorizes leg- 
islation to protect it. There is no doubt that Congress could 
prohibit the use as a circulating medium of notes issued by state 
banks. This was clearly intimated in a decision sustaining a dis- 
criminatory federal tax on the issue of such notes whose prac- 


24 NORMAN V. BALTIMORE & 
OHIO R. CO., 294 U.S. 240, 55 S.Ct 
407, 79 L.Ed. 8S5, 95 A.L.E. 1352, 
Black’s Cas. Constitutional Law, 2d, 
214. 

26 NORMAN V. BALTIMORE & 
OHIO R. 00., 294 U.S. 240, 65 S.Ct. 
407, 79 L.Ed. S85, 95 A.L.R. 1362, 
Black’s Cas. Constitutional Law, 2d, 
214. 

26 NORMAN V, BALTIMORE & 
OHIO R. CO., 294 U.S. 240, 55 S.Ct 


407, 79 L.Ed. 885, 95 A.L.R. 1352, 
Black’s Cas. Constitutional Law, 2d, 
214. 

27 Legal Tender Cases, 12 Wall. 
457, 20 L.Ed. 287; Julliard v. Qreen- 
man, 110 U.S. 421, 4 S.Ct 122, 28 L. 
Ed. 204. 

28 Legal Tender Cases, 12 Wall. 
457, 20 L.Ed. 287, overruling Hep- 
bum V. Griswold, 8 Walt 603, 19 
L.Ed. 513. 
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tical effect was to tax them out of existence.®® The deposits of 
such banks in fact function as a pai’t of the nation’s supply of 
circulating medium, but no attempt has yet been made to prevent 
their use as such by exercises of any federal power, nor has any 
occasion yet arisen for deciding whether Congress could require 
all banks to be federally incorporated. Specific power to protect 
the nation’s currency is also found in that provision of the Con- 
stitution that confers upon Congress the power to punish the 
counterfeiting of the securities and current coin of the United 
States.®® The national power over the currency is also protected 
against action by the states by the express provisions of Article 
1, Section 10, that prohibit the states from coining money, emit- 
ting bills of credit, and making anything but gold and silver coin 
a tender in the payment of debts. The combined effect of these 
prohibitions is to make the establishment of an adequate state 
currency system a practical impossibility. The prohibition 
against coining money would deprive such a system of metedlic 
coins minted under state authority; that against emitting bills 
of credit would exclude fiat money issued by the state; and that 
limiting a state’s power to determine what shall constitute le- 
gal tender in effect permits it to give legal tender qualities only 
to forms of money which it itself has no authority to issue.®^ 
The second of these prohibitions has received a judicial construc- 
tion under which a state can create institutions that can issue 
circulating notes. The thing that is prohibited is the issuance 

20Voas;ie Bank v. Fenno, 8 WaU. jona, 120 U.S. 479, 7 S.Ct. 628, 80 
r.33, 10 L.Ed. 482. L.Ed. 728. 

SO U.B.G.A.Cons't. Art. 1, Section 8, Si The federal gOTernmenfs cnr- 
Clause 0. See following cases ton- reiicy powers include that of de- 
struing scope of tills clause, and its fining what shall constitute a legal 
effect upon state powers to punish tender in the payment of private 
acts also punishable under federal debts. Its power to determine wiiat 
legislation enacted under its anthori- shall constitute legal tender in pay* 
fcy: United States v. Marigold, 9 ment of obligations due a state has 
llow. 560, 38 L.Ed, 207; Eox v. been doubted; Lane County v. Ore* 
Ohio, 5 How. 310, 32 L.Ed. 213. The goii. 7 Wall. 71, 19 L.Ed. 101. What* 
power of Congress to punish the ever implied power to make gold and 
(counterfeiting w'lthin the United silver coins legal tender in the pay- 
States of the notes and other seenri- ment of debts a state may derive 
ties of foreign governments is has- from the prohibition against mak- 
cd on the power of the national ing anything else such legal tender, 
government to represent the nation is, of course, subject to the superi- 
!n all Its intercourse with foreign or power of Congress to regulate the 
nations; see United States v. Ar- entire matter. 
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of bills of credit by a state. To constitute a bill of credit with- 
in the meaning of this prohibition, the evidence of indebtedness 
must be issued not only by a state but also on its credit, and must 
be designed to circulate as money. It is not essential that it 
possess general legal tender qualities. The negotiable notes is- 
sued by a state on its own credit and which were a legal tender 
for taxes due the state and in payment of the salaries of state 
ofBcers have been held void for violating this prohibition.®* That 
prohibition thus limits the form in which a state may borrow 
although it does not prevent a state from borrowing. The cir- 
culating notes of a bank, secured by its assets, do not, however, 
violate this prohibition even though the corporation was organ- 
ized by the state and all its stock is owned by the state.®® This 
decision enables a state to provide its people with a form of cir- 
culating medium. Its inability to give this medium legal ten- 
der qualities, except for the pa5nnent of claims due the state and 
its political subdivisions, makes this a weak competitor for any 
currency system established by, or under the authority of, the 
national government. Furthermore the latter government can 
by taxation prevent even this form of competition with its func- 
tions.®** Its power to provide a uniform national currency is one 
of the most important and far-reaching of its powers. 

Binding Character of Federal Bonds 

The provision empowering Congress to borrow money on the 
credit of the United States is one of that group of powers on 
which the national banking structure and the currency system 
of the United States have been based. The power to coin mon- 
ey is another of that group. There was no intimation in the 
reasoning by which these systems were derived in part from 
their joint operation that the exercise of either was subject to 
any limitation resulting from the fact that the other had been 


ss Craig r. Missouri, 4 Pet. 410, 7 
L.Ed 903. The mere fact that bonds 
issued by a state on its credit pro- 
vide that they, and their cGupons, 
shall, upon their respective maturi- 
ties, be receivable for taxes due the 
state does not give them the at- 
tribute of being designed to circu- 
late as money so as to make them 
bills of credit within the moaning 
of this prohibition: Poindexter v* 


Greenhow, 114 U.S. 270, 5 S.Gt. 903, 
29 L.Bd. 1S5. 

33 Briscoe v. Bank of Kentucky, 
11 Pet. 257, 9 L.Ed. 700. Tiiis de- 
cision would prevent the circulat- 
ing notes of private banks organized 
under state law from constituting 
**bills of credit'^ within the purview 
of said prohibition. 

34Veazie Bank v. Fenno, 8 Wall. 
533, 18 L.Ed. 482. 
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exercised in a particular manner. It has, however, been held 
that the power to coin money and to regulate its value may not 
be so exercised as to destroy the obligations assumed by the Unit- 
ed States to its bondholders by the bond contract. The power 
to borrow was held to include that of assuming definite and bind- 
ing obligations, but not to include that of altering or destroying 
the obligations thus assumed either by direct repudiation there- 
of or by so exercising the other powers conferred upon Congress 
as to produce that result. The statute voiding the gold clause 
in United States bonds, and providing for the discharge of its 
obligation by the payment of devalued dollars in an amount equal 
to the face value of the bonds, was accordingly held invalid as 
not \vithin any power belonging to Congress. The specific pow- 
er through which Congress had attempted this repudiation of the 
obligations of the United States was that of coining money and 
regulating its value, but the argument is such that the attempt 
to repudiate by the exercise of any of its other powers would be 
equally invalid.-’® The Supreme Cottrt supported its conclusion 
by an additional argument based on the provision of the Four- 
teenth Amendment that “The validity of the public debt of the 
United States, authorized by law * * • shall not be ques- 
tioned.” The Court admitted that the Congress might validly 
withdraw the consent of the United States to be sued on its 
bonds. The bondholder may be denied a remedy, but the ob- 
ligation owed him by virtue of an exercise of the power to bor- 
row may not be destroyed. This applies as weU to the promise 
to pay as to that relating to the medium of payment 

The grant of the power to borrow contains no specification of 
the purposes for which money may be borrowed on the credit of 
the United States. It is, however, an instrumental power in the 
sense that it is granted as one means for securing the funds re- 


85> PeiTj V. United States, 204: U.S. 
?>30, 55 act, 452, 79 L.Ed. 912, 95 
A.L.R. 1535. A bundholdor cannot, 
boweyer, recover wltiiout proving ac- 
toal damages. See the cited case 
for a discussion of the problem of 
proving such damages where, by val- 
id legislation, the nation has pro- 
scribed the private ownership ■ ■^of 
gold and its export and seriously 
restricted foreign exchange opera- 
tions. For a later discussion of cer* 
tain aspects of this problem see 


Smith y. United States, 302 U.S. 329, 
58 S.Ct, 248, 82 L.Ed. 294, 114 A.L. 
K. 807 ; see dissenting opinion there- 
in of Mr. Justice Stone for an ar- 
gument against the view that the 
IK>wer to borrow, when exercised as 
it had been in the issuance of “gold 
clause bonds'', operates as a limit 
on the power to regulate the value 
of money so far as used to affect 
the medium of their payment and the 
measurement of the amount due 
thereon. 
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quired to finance the execution of the other powers of the nation- 
al government. The purposes for which it may be exercised are 
undoubtedly as broad as those for which the taxing power may 
be exercised. It is improbable that the national government may 
not finance by borrowing any activities it might finance through 
taxation “to provide for the general welfare of the United 
States.” 
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135. General Considerations. 

136-138. The Meaning: of “Interstate Commerce.*^ 

139. The Lfoaning of “Regulation of Interstate Commerce^” 

140. How Far Regulation Includes Prohibition. 

141-144. Extent of Federal Commerce Power. 

145. Federal Control Over Foreign Commerce. 

146. Federal Control Over Navigable Waters of the United States. 

147. Constitutional Limitations Ui)on Exercises of the Commerce 

Power. 

GENERAL CONSIDERATIONS 

135. The Constitution confers upon Congress the power to regu- 
late commerce with foreign nations, among the several 
states, and with the Indian tribes. The two principal 
problems to which this grant has given rise are the extent of 
Congress' power thereunder, and the limitations upon the 
powers of the several states resulting therefrom. 

The federal Constitution contains several provisions that are 
concerned with the regulation of foreign and interstate com- 
merce, but the most important of them is that which confers 
upon Congress the power “to regulate commerce with foreign 
nations, and among the several states."'^ The other applicable 
provisions deal for the most part with limitations and prohibi- 
tions intended to protect such commerce, or some part thereof, 
against action by the federal government or the states.^ The 
provisions of Section 2 of the Twenty-first Amendment, how- 
ever, embody a specific, although a limited, prohibition of foreign 
and interstate commerce in intoxicating liquors.^ These sev- 

1 U.S.C.A.Corist. Art 1, Section 8, limitations on the states in dealing 
Clauses. This also confers upon Coil- therewith, 
gress the power to regulate commerce 

with the Indian tribes. v ^ Said Section 2, U.S.O.A.CoBSt. 

Amend. 21 reads as follows: C*The 
« See U.S.G.A.Const Art. 1, Sec- trans[M:)rtatioii or importation into 
tion 9, for limitations on the fed- any state, territory or possession of 
eral government in dealing with for- the United States for delivery or use 
eigri and interstate commerce ; and therein of intoxicating liquors, in 
U.S.G.A.Oonst. Art 1, Section 10, for violation of the laws thereof, is 

hereby prohibited.** 
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eral provisions will be later considered at appropriate points in 
the subsequent discussion. 

The grant to Congress of the power to regulate interstate 
and foreign commerce has given rise to two quite distinct classes 
of problems. The first of these has been concerned with what 
legislation may validly be enacted thereunder by Congress; the 
other has been concerned with defining the limitations imposed 
on the powers of the states by the grant to Congress of thb 
power to regulate such commerce. The same classes of ques- 
tions arise with respect to every grant of power to any of the 
departments of the federal government. The commerce power 
is in no sense unique in this respect. Problems of the second 
type have,' however, arisen more frequently in connection with' 
the commerce clause than in connection with any other grant 
of power to the national government. The result has been the 
development of a body of judicial decision on this matter that 
has become so extensive as to merit separate treatment. This- 
will be done in the chapter immediately following the present 
chapter which will deal exclusively with the scope of the fed- 
eral government’s powers under the commerce clause and the 
specific and general limitations thereon. 

THE MEANING OF “INTERSTATE COMMERCE” 

136. The term “commerce” was originally defined as meaning com- 

mercial intercourse between nations, and parts of nations, in 
all its branches, including navigation and transportation as 
well as buying and selling and the interchange of commodi- 
ties. The term “interstate commerce” was thus construed to 
include every such species of commercial intercourse among 
the states, excluding only the completely internal commerce 
of a state. 

137. The content of the concept of “interstate commerce” has since 

been extended to include certain forms of non-commercial 
^ ^ ^ ^ and limited by excluding 

therefrom certain forms of commercial intercourse among 

138. The activities of buying and selling constitute interstate com- 

merce if the contracts therefor contemplate or necessarily 
involve the movement of goods in interstate commerce. 

It is quite impossible to state the law with respect to either 
of the two problems mentioned in the preceding paragraph with- 
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out some conception of what constitutes interstate commerce. 
The reason for this is that that concept is invariably employed in 
stating the general principles that have been judicially developed 
in foimulating the law in reference to those problems. This 
does not mean that its content furnishes the sole factor neces- 
sary for an understanding of the meaning and scope of those 
principles, but only that it operates as an essential element in 
their development and application. A few illustrations may 
serve to clarify this matter. The Congress may, as part of 
its power to regulate interstate commerce, regulate transactions 
that are distinctly not transactions in interstate commerce. Hie 
limit on its power to do so is, however, dependent upon the re- 
lation of the regulated transaction to interstate commerce. The 
commerce clause similarly limits a state in regulating what are 
clearly intrastate transactions, but this is on the theory that 
the consequences of its regulation thereof impinge upon inter- 
state commerce in a prohibited manner. These examples, more- 
over, reveal not only the crucial importance of the concept of 
“interstate commerce” in these fields but also that the solution 
of the constitutional problems therein cannot be derived by 
merely developing the implications of that concept. Such solu- 
tions are rather the result of a process variously compounded of 
interpreting the terms of the commerce clause, adopting theories 
as to its objectives, and weighing considerations of social and 
economic policy. This latter fact cannot, however, obscure the 
usefulness of the concept in the statement of those problems and 
in formulating the principles that have been judicially developed 
in their solution. 

Early Meaning of “Interstate Commerced’ 

The issue of what transactions and activities constitute inter- 
state commerce was first extensively discussed by the Supreme 
Court in Gibbons v. Ogden.* The decision therein held a state 
grant of a monopoly to operate steamboats on the navigable 
waters of New York invalid for conflict with a federal statute 
licensing the operation of such vessels in the coasting trade. 
The specific propositions announced therein were that com- 
merce included navigation and that interstate commerce includ- 
ed interstate navigation. Its importance, however, is based on 
the general discussion in the opinion of the meaning of the gen- 
eral terms of the commerce clause. The term “commerce” is 

49 Wheat. 1, 6 UBd. 23, Black’s 

Cas. Caastitutionai.Law, 2(1, 222. 


§§ 130-138 THE MEANING OP “INTEBSTATE COMMEKCE” 231 

said to describe “commercial intercourse between nations, and 
parts of nations, in all its branches”, not merely “buying and 
selling” and the “interchange of commodities”, which activities 
were, however, admitted to be a part thereof. It is in effect 
asserted that the term “commerce” has the same meaning in 
the phrase “commerce among the several states” that it has in 
the phrase “commerce with foreign nations”, and that, since in 
the latter it means “every species of commercial intercourse 
between the United States and foreign nations”, it must in the 
former refer to every species of commercial intercourse among 
the states. The grant of federal power to regulate it is specifi- 
cally stated not to extend to “the completely internal commerce 
of a state.” The latter is also defined as that “carried on be- 
tween man and man in a state, or between different parts of 
the same state, and which does not extend to or affect other 
states.” 


Interstate Transportation and Activities Connected Theremth 
The decisions rendered since Gibbons v. Ogden have not only 
given this concept a measure of definiteness but have also made 
some important changes therein. The presently prevailing con- 
cept can be understood only by considering both. The problem 
is to indicate, if possible, those factors whose presence will justi- 
fy the inference that a given activity of a given person con- 
stitutes commercial intercourse among the states. Persons en- 
gaged in or about the business of transporting goods or per- 
sons from state to state, whether by water, land or air, are en- 
gaged m interstate commerce with respect to such activity. 
Those engaged in transmitting intelligence from state to state 
are similarly engaged regardless of the methods through which 
the transmission is effected.® A person engaged in transport- 
ing goods or persons between points in the same state is engaged 
in interstate commerce with respect thereto if a part of the 
route lies within the boundaries of another state,® and in foreign 
commerce if a part thereof lies without the boundaries of the 
United States.’ It is not essential that the person engaged in 


5 Pensacola Telegraph Go. v. West- 
ern Union Telegraph Go., 96 U.S. 1, 
24 L.E<a. 70S ; International Text- 
book Go. T. Figg, 217 U.S. 91, 30 S.Gt. 
481, 54 L.Ed, 678, 27 L.K.A.,N.S., 493, 
18 Ann.Gas. 1103 ; Fisher’s Blend Sta- 
tion, Inc. V. State Tax Commission, 


297 U.S. 650, 56 S.Ct. 608, 80 L.Bd. 
966 . 

6 Hanley v, Kansas City Southern 
Ry. Go., 187 U.S. 617, 23 S.Ct. 214, 
47 U.Ed. 333. 

7 Lord V. Goodall, N. & F. Steam- 
ship Co., 102 U.S. 541, 26 HEd. 224. 
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interstate transportation in fact carry goods or persons within 
more than a single state. He is engaged therein though his 
entire activities are carried on within a single state if he trans- 
ports within it goods, or persons, destined from the time of their 
delivery to him, or his acceptance of them as passengers, for 
points outside that state, or destined to points within it from 
points outside it from the time of the commencement of the 
journey of which his route is an integral part, even though he 
have no definite and permanent through-routing arrangements 
with any connecting carrier.* The interstate character of his 
activities of that kind is based on the fact that he performs a 
part of the transportation services rendered in connection with 
the intei’state movement of such goods or persons. The inten- 
tion of the shipper of the goods, or of the person being car- 
ried, as to tlieir intended destination is the most important 
single factor in determining whether a given movement of such 
goods or persons is an integral part of an interstate movement 
thereof, as well as whether an interstate movement has termi- 
nated so as to make a subsequent movement wholly within a 
single state a new and independent intrastate journey.® The 
usual course of business is another factor employed in resolving 
issues of this character.^ Interstate transportation is deemed to 
commence when goods or persons begin their final movement 
for another state in a continuous journey.^ The mere fact that 
a given movement is an integral part of a larger movement that 
extends beyond a state’s boundaries is not always sufficient to 
give the former the character of interstate transportation. 
Hence the movement of ore from the bottom of a mine to 
its mouth for immediate loading on cai’s destined for points 
without the state has been held not to be a part of the inter- 
state journey. It was rather an integral part of the business 
of mining. Economic considerations implicit in the “usual 
course of business” test rebutted the inference based on the 
merely physical fact of continuity of movement.^* An interstate 


* The Daniel Ball, 10 WaU. 05T, 
19 D.Etl. 909. 

sliailroful Commission of Louisi- 
ana V. Texas & IK liy. Co., 229 U.S. 
330, 33 'S.Ct 837, 57 Lm 1215; 
Western Oil Rellnnig Co. v. Lips- 
comb, 244 U.S. 346, 37 S.Ct 623, Cl 
I.Ed. 1381; Gulf, C. & S. F. R. Co. v* 
State of Texas, 204 U.S. 403, 27 S* 
Ot. 300, 51 L.Ed. 540. 


xo Western Union Telegrapb Go. v. 
Foster, 247 U.S. 105, 38 S.Ct. 438, 
■ 62 L.Bd. 1008, 1 A.L.E. 1278. 

HCoe V. Errol, 116 U.S. 517, 6 S. 
Ct. 475, 29 L.Ed 715. 

12 Oliver Iron Mining Co. v. Lord, 
■■262 U.S. 172, 43 S.Ct. 526, 67 L.Ed. 
929. 
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journey, once commenced, continues until the goods or persons 
being transported have reached the final destination of that 
journey, and in determining that the intention of the shipper 
or passenger and the usual course of business are the most 
important factors.^® The unloading of goods that have moved 
in interstate commerce is itself a part of that movement.^* The 
interruption of an interstate movement does not terminate it 
unless the circumstances show that its purpose is such as would 
be clearly incompatible with the assumption that the goods 
or person were still in interstate commerce during the period 
of the cessation of their movement. An interruption caused by 
obstacles such as strikes, floods, or the freezing of a water 
route, would not take the goods out of the stream of interstate 
transportation.^® An interruption of an interstate movement 
for the purpose of enabling the shipper or consignee or another 
person to deal with them in a manner not immediately connect- 
ed with the continuation of the interrupted journey terminates 
that interstate movement.^® The interstate transportation of 
goods continues until they are delivered to the consignee or 
he has had a reasonable period after arrival to accept them, 
and has been held to include local delivery to the consignee in 
the case of goods transported in interstate commerce by ex- 
press companies.^’' It would also include the local transporta- 
tion services rendered in spotting cars that contain interstate 
shipments on private sidings and industry tracks. The trans- 
portation of a person’s own goods from one state into another 
is interstate commerce whether or not it is part of a business 
or commercial transaction.^® The person who is being trans- 
ported in interstate commerce, or whose goods are being car- 
ried therein, is, with respect to those activities, as much en- 


IS Western Oil Kefining Co. v. 
Lipscomb, 244 U.S. S46, 37 S.Ct. 623, 
61 L.Ed. 1181; Western Union Tele- 
grapb Co. T. Foster, 247 U.S. 105, 38 
S.Ct. 438, 62 h.m. 1008, 1 A.L.R. 
1278.'.' 

MKhOdes T. Iowa, 170 U.S. 412, 18 
S.Ct. 664, 42 L.Ed. 1088. 

15 Champlain Realty Co. r. Town 
of Brattleboro, 260 U.S. 366, 43 S.Gt 
146, 67 L.Ed. 309, 25 A.L.R. 1195. 

16 Diamond Match Co. v. Ontona- 
gon, 188 U.S. 82, 07, 23 S.Ct. 266, 272, 


47 L.Ed. 394, 400; Bacon v. People 
of State of Illinois, 227 U.S. 604, 33 
S.Ct, 299, 57 L.Ed. 615. 

17 Barrett v. City of New York, 
232 U.S. 14, 34 S.Ct, 203, 58 L.Ed. 
483 ; cf. New York ex rel. Pennsyl- 
vania R. R. Co. V. Knight, 192 U.S. 
21, 24 S.Ct. 202, 48 L.Ed. 325. 

18 Pipe Line Cases, United States 
V. Ohio Oil Co„ 234 U.S. 548, 34 
Ct 956, 58 L.Ed. 1459; United 
States V. Hill, 248 U.S. 420, 39 S.Ct 
143, 63 L.Ed. 337. 
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gaged in interstate commerce as is the person so transporting 
him or them.*® 

The conduct of transportation frequently involves activities 
other than the movement of the goods or persons being trans- 
ported. Some of these are so integral a part of transportation 
as to be deemed legally a part thereof. Others are more or 
less closely connected therewith. These include the maintenance 
by one engaged in interstate commerce of offices for the solici- 
tation of interstate traffic,*® the activities of an independent 
agency acting in that capacity for interstate carriers,** and the 
maintenance of offices and conducting other activities solely 
connected with the interstate movement of articles of com- 
merce.®* The current theory does not treat these activities 
as themselves constituting interstate commerce, but as being 
so exclusively in fui'therance thereof as to be as fully protected 
against state action as they would be were they themselves in- 
terstate commerce. The making by a carrier of a contract to 
collect from the consignee of an interstate shipment the price 
of the goods before their delivery to him is itself interstate com- 
merce.** There are, however, services that have to be per- 
formed if certain methods for the interstate movement of goods 
or persons are to be employed whose performance does not 
render those who perform them engaged in interstate commerce. 
Those who merely furnish the facilities used in moving goods 
or persons in interstate commerce, or that are essential to cer- 
tain methods of such movement, have several times been held 
not to be engaged in interstate commerce with respect to that 
activity. The leading cases on this matter have involved cor- 
porations maintaining bridges used by others for the interstate 
and foreign movement of goods and persons.** 

19 Covington & C. Bridge Co. v. as Ozark Pipe Line Co. ▼. Monier, 
Commoiiwcaltli of Kentucky, 154 U. 266 U.S. 655, 45 S.Ct. 184, 69 L.Ed. 
S. 204, 14 S.Ot 1087, 38 L.Ed. 963. 439. 

ao Norfolk & W. K. Co. V. Com- as Rosenberger r. Pacific Express 
monweaUh of Pennsylvania, 136 tl. Co., 241 TJ.S. 48, 36 S.Ct. 510, 60 L. 
S. 114, 10 act 958, 34 L.Ed. 394. Ed. 880. 

81 McCall V. State of California, ai Henderson Bridge Co. v. Com- 
136 U.S. 104, 10 S.Ot 881, 34 L.Ed. monwealtb of Kentucky, 160 U.S. 
391; Texas Transport & Terminal 150, 17 S.Ot. 532, 41 L.Ed. 953; De- 
Co. V. City of New Orleans, 264 U.S. troit International Bridge Co. v. 
160, 44 S.Ct. 242, 68 L.Ed. 611, 34 Coiporation Tax Appeal Board of 
A.L.B. 007; Di Santo v. Common- Michigan, 294 U.S. 83, 65 S.Ct 332, 
wealth of Pennsylvania, 273 U.S. 34, 79 L.Ed. 777. 

47 act 267, 71 L.Ed. 524. 
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Other Forms of Interstate CommerdS Activities ojs Interstate 
Commerce 

The conception that interstate commerce included all forms 
of commercial intercourse among the states that seemed implied 
in some of the Court’s language in Gibbons v. Ogden has not 
been fully carried out. Not all forms of commercial intercourse 
among the states have been held to be a part of interstate com- 
merce. The solicitation of orders, the negotiation, making and 
carrying out of contracts, buying and selling, and activities in- 
cidental to and connected with the foregoing, are among the 
indispensable activities comprising commercial intercourse. The 
problem of determining when tliose engaged therein are engaged 
in interstate commerce has been judicially considered in innumer- 
able cases. It is not sufScient that the parties to a contract re- 
side in different states. A corporation of one state engaged in 
another state in entering into insurance contracts with persons 
therein has invariably been held not to be engaged m interstate 
commerce in the latter state.*® The Supreme Court has consist- 
ently refused to repudiate the principles of Paul v. Virginia. Con- 
versely, the mere fact that the parties to a contract are residents 
of the same state does not prevent tlieir act of making it from 
being interstate commerce.*® The making of a contract in a giv- 
en state does not constitute interstate commerce merely because 
its subject matter is property outside that state and the parties 
are non-residents,*’ nor because it calls for the performance of 
personal services outside the state in which it is made by resi- 
dents thereof and is between them and non-residents.** 

The decisive factor that renders making a contract an act of 
interstate commerce is that it contemplates or necessarily in- 
volves the movement of goods in interstate commerce, and this 
test applies whether it be a contract to buy*® or one to sell.*® 


i25 Paul T. Virginia, 8 Wall 168, 
19 857; Hooper v. People of 

State of California, 155 U.S. 648, 15 
B.Ct. 207, 89 HEd. 297; New York 
Life Ins. Co. v. Cravens, 178 U.S. 
389, 20 S.Ct 962, 44 L.Ed. 1116. 

reunited States Fidelity & Guar- 
anty Co. of Eaitiinore v. Common- 
weal til of Kentucky, 231 U.S. 394, 34 
S.Gt 122, 58 L.Ed. 283. 

S’? People of State of New York ex 
rel Hatck v. Eeardon, 204 U.S, 152, 


27 S.Ct 188, 51 L.Ed, 415, 9 Ann. 
Cas. 736. 

2a Williams v. Fears., 179 U.S. 270, 
21 S.Ct. 128, 45 L.Ed. 186. 

29 Dahnke- Walker Milling Co. v. 
Bondurant, 257 U.S. 282, 42 S.Ct 
106, 66 L.Ed. 239. 

30 Crenshaw v. State of Arkansas, 
, 227 U.S. 389, 33 B.Ct 294, 57 HEd. 

665. 



IK’KBKRAT*;' nOMMUlTinK POWER 


Oil. S 





If making it is an integral part of a course of business that con- 
stitutes interstate commerce, making it is itself such.®^ The same 
principles should apply to contracts contemplating or necessarily 
involving the interstate transportation of persons.®* If, however, 
the contract neither contemplates nor necessarily involves the 
interstate movement of goods or persons, making it is not a 
part of interstate commerce.®® The courts have, in applying 
these principles, generally held as insufficient the fact that the 
execution of the contract might incidentally involve such inter- 
state movements.®* The solicitation of orders to be filled by in- 
terstate shipments of goods and maintaining an office as an in- 
cident thereto, and the negotiation of contracts whose making 
coastitutes interstate commerce, also constitute interstate com- 
mei'CG,®® but the local sale of goods brought into the state, in 
which they are sold from another state is not a part of inter- 
state commerce.®* The question of how far the carrying out of 
a contract, whose making constituted interstate commerce, is 
itself interstate commerce depends upon the particular acts per- 
formed in its execution. If these merely involve local acts adapt- 
ed to particular methods of delivering the goods sold in an in- 
tei’state sale, those acts are deemed interstate commerce.®’ If, 
however, they involve local acts additional to those required for 
the delivery of such goods, then the local acts are generally held 
to constitute the transaction of intrastate, and not interstate, 
commerce.®® The manufacture of goods, even if destined for 


aiLemke v. Farmers’ Grain Co. of 
Embden, N. P., 258 U.S. 50, 42 S.Ct 
244, CO L.Ed. 458. 

See Williams v. Fears, 1T9 U.S. 
270, 21 B.Ct 128, 45 L.BcI. 188, 

3SWare & Lelaiu! Co. r. Mobile 
County, 209 U.S. 405, 28 S.Ct. .526, 
52 L.Ed. 856, 14 Ann.Cas. 1031; 
Wiioil Corp. t. Com. of Pennsylva- 
nia, 294 U.S. 169, 65 S.Ct 368, 79 
■ L.Ed..'838. ■ ^ 

M Williams t. Fears, 179' U.S. 270, 
2l;S.Ct.:128, 46 L.Ed."18a' ' ' 

Wagner v. City of Covington, 
251 U.S. 95, 40 S.Ct. 93, 64 L.Ed. 
167, 168; Cheney Bros. Co. v* Com- 
monwealth of Massachusetts, 246 U. 
a 147, 38 S.Ct. 295, 62 L.Ed. 632. 


S6 Wagner v. City of Covington, 
251 U.S. 05, 40 S.Ct. 93, 64 L.Ed. 157, 
168. 

37 Caldwell v. State of North Caro- 
lina, 187 U.S. 622, 23 S.Ct. 229, 47 
L.Ed. 330; Stewart v. People of 
State of Michigan, 232 U.S. 665, 34 
S.Ot 476, 58 L.Ed. 786; Rearick v. 
Pennsylvania, 203 U.S. 507, 27 S.Ct. 
159, 51 L.Ed. 295. 

88 Browning v. Waycross, 233 U. 
S. 16, 34 S.Ct. 578, 58 L.Ed. 828 ; 
General Ry. Signal Co. v. Virginia ex 
rel. state Corporation Commission, 

246 U.S. 500, 38 S.Ct, 360, 62 L.Ed. 
854. Cf. York Mfg. Co. v. Colley, 

247 U.S. 21, 38 S.Ct. 430, 62 L.Ed. 
963, 11 A.L.R. 611, and Davis v. 
Commonwealth of Virginia, 236 U.S. 
697, 35 S.Ct 479, 59 L.Ed. 795, 


: 


§ 136-138 THE MEANING OF “INTERSTATE COMMERC3B’* 


237 


shipment to other states, is not itself interstate commerce.*® The 
principal form of commercial intercourse between persons in dif- 
ferent states which has been held not to constitute interstate 
commerce, and which might well have been held to be such, is 
the making of contracts of insurance between residents of differ- 
ent states.*® 

Non-commercial Activities as Interstate Commerce 

An important modification of the definition of interstate com- 
merce enunciated in Gibbons v. Ogden has been the removal of 
the requirement that the intercourse among the states be of a 
commercial character. The leading cases in which this change 
has been effected have involved federal legislation. The Mann 
White Slave Act prohibiting the interstate transportation of wo- 
men for immoral purposes has been sustained as applied to a 
case involving no commercial aspects as far as the party charg- 
ed with the illegal transportation was concerned.** A person 
transporting his own liquor on his person from one state mto 
another for his own use thereof in the latter state is engaged in 
interstate commerce with respect thereto although his own ac- 
tivities in so doing completely lacked any commercial character.*® 
Activities of the foregoing character would scarcely be called 
commercial merely because the persons charged with the illegal 
transportation of the women or the intoxicating liquors had en- 
gaged in a commercial transaction with the common carrier over 
whose railroad the transportation occurred. It has also been 
stated that non-commercial intercourse between states would 
be interstate commerce where the question involved is the valid- 
ity under the commerce clause of state action affecting it, and 
this is clearly sound doctrine.** The factor that appears to be 
requisite in order that activities or transactions constitute inter- 
state commerce is that there be an actual interstate movement 
of goods or persons, or that the transaction contemplates or nec- 
essarily involves such movement. The same principles, mutatis 

39 Kidd T. Pearson, 12S U.S. 1. 8 U.S. 470, 37 S.Ot 192, 61 L.Ed. 442, 

S.Ct. 6, 32 HEd. 346. L.R.A.1917P, 602, Ann.Gas.l917B, 

1168. 

40 Cl with the insurance cases In- 
ternational Textbook Co. v. Pigg, ^ United States v. Hill, 248 U.S. 
217 U.S. 91, so S.Ct. 481, 54 L.Ed. 420, $9 S.Ct. 143, 63 L.Ed. 337. 

678, 27 L.E.A.,N.S., 493, 18 Ann.Cas. 

43 Covington & C. Bridge Co. v. 

Commonwealth of Kentucky, 154 U. 

41 Caminetti v. United States, 242 S. 204, 14 S.Ct. 1087, 38 L.Ed, 962. 
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mutandis, would apply in determining whether a given activity 
or transaction constituted foreign commerce. 

THE MEANING OF “REGULATION OF INTERSTATE COM- 
MERCE” 

139. To regulate interstate commerce is to prescribe the rule by 
which it shall be governed. The power to regulate it, how- 
ever, includes much more than that of prescribing such rule 
for transactions and activities that are themselves a part of 
interstate commerce. Furthermore, there are certain situa- 
tions in which the prescribing of a rule to govern inter- 
state commerce is not deemed a regulation thereof within 
the constitutional meaning of that term. 

It has already been stated that the extent of Congress’ power 
under the commerce clause is not limited to the regulation of 
those activities and transactions that constitute interstate com- 
merce as that concept has been delimited by judicial decision. 
The two principal classes of problem that have arisen in definmg 
the extent of that power have been whether it includes every 
regulation of those activities and transactions that are interstate 
commerce as heretofore defined, and how far those activities and 
transactions that are not interstate commerce as thus defined 
may be regulated therermder. The subsequent discussion will 
show that the scope of the federal commerce power cannot be 
defined by a synthesis of the judicial definitions of the several 
terms in which the grant thereof is phrased. It has, for example, 
been stated that the power to regulate interstate connnerce 
meant that of prescribing the rule by which it was to be gov- 
erned.** It would, however, be a wholly erroneous statement of 
the extent of that power if the term “interstate commerce”, as 
therein used, were restricted to the meanings that have been 
given it by the judicial decisions heretofore examined. Cases 
that will be later considered show that a great mass of congres- 
sional legislation has been held to be a “regulation of interstate 
commerce” which was clearly not prescribing a rule to govern 
those types of activities and transactions that other decisions 
hold to constitute interstate commerce, but which prescribed a 
rule to govern matters that were clearly intrastate commerce. 
A regulation of intrastate rates may, for example, constitute a 

« GIBBONS V. OGDEN, 9 Wheat. 

1, 6 L.Ed, 23, Black’s Cas, C3oiistiti>» 
tIoBal Xjaw» 2d, 222. ■ 
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regulation of interstate commerce within the meaning of the 
Constitution.*® This paradox might, perhaps, be avoided if the 
concept of interstate commerce were expanded to include any 
activity or transaction whose consequences or effects extended 
to more than a single state. The application of such a conception 
to the complex interrelations existing in a nationaUy integrated 
economic system would involve an expansion of the concept of 
interstate commerce beyond that actually found in judicial opin- 
ion. This, however, does not mean that some of the ideas im- 
plicit in such a conception have not contributed to the judicial 
definition of the scope of the federal commerce power. They 
have in fact exerted an influence thereon as elements in deter- 
mining whether the regulation of a matter that did not come 
within the narrov^er conception of interstate commerce was so 
dmectly related to matters within that conception as to make 
the regulation a valid exercise of Congress’ power to regulate 
interstate commerce. It is impossible to state how far this dif- 
ference in the theory of their recognition has affected the course 
of judicial decision on the scope of the commerce power. 

HOW FAR REGULATION INCLUDES PROHIBITION 

140. The power to regulate interstate commerce includes that of 
prohibiting the movement of goods and persons in interstate 
commerce. The prohibition may be either absolute or limit- 
ed and conditional. There are, however, limits to this power 
based both on the commerce clause itself and on the neces- 
sity for preventing it from being used to invade the powers 
reserved to the states by the Tenth Amendment to the Con- 
stitution of the United States. The line between the permis- 
sible and prohibited exercises of this power of prohibition is 
not precise, and today many prohibitions are being sustained 
that would most probably have been held invalid during 
earlier periods. 

The normal and natural construction of a grant of power to 
regulate interstate commerce would suggest that it included at 
least that of prescribing the rule to govern any of the transac- 
tions or activities constituting interstate commerce in its judi- 
cially accepted sense. The immediate field in which such regu- 
lation operates is that of interstate commerce. The general 
coxirse of decision has sustained legislative regulations of that 

46 Railroad Commission of Wiscon- TJ.S. 563, 42 S.Ot 232, 66 RKd. 871, 
sin v. Chicago, B. & Q. R. Co., 257 22 A.HR. 1086. 
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character. The majority of the decisions dealing with it have 
involved legislation governing the interstate movement of goods 
and persons. The specific decisions will be later noted. The 
power to control the interstate movement of goods and persons, 
if unlimited, would imply a power indirectly to control a great 
field of transactions and activities not immediately involved in 
that of the interstate ti'anspoi’tation of goods and persons. It 
is this that has given rise to the problem of whether the com- 
merce clause confers upon Congress the power to prescribe any 
and every character of regulation governing intei’state transpor- 
tation provided that it does not conflict with the specific or gen- 
eral limitations upon the exercise of federal legislative powers 
generally. The issue has almost always arisen in connection with 
federal legislation prohibiting the interstate transportation of 
certain goods or persons either absolutely or conditionally. The 
objections that have generally been urged against such legisla- 
tion have been that the power to regulate did not include that 
of prohibiting interstate commerce, and that the particular pro- 
hibitions involved exceeded the grant of power made by the 
commerce clause and infringed upon the powers reserved to the 
states by the Tenth Amendment. The contentions based upon 
that Amendment are most often urged as an argument distinct 
from the argument that the terms of the grant of the power do 
not include the particular prohibitions involved in the cases, but 
it may well be doubted that it constitutes anything more than 
an alternative method for formulating the claim that the terms 
of the commerce clause do not include the power to prescribe 
those prohibitions. 

Prohibition as a Form of Regulation 

It can no longer be maintained that a regulation of interstate 
commerce is invalid merely because it takes the form of an ab- 
solute or qualified prohibition of the interstate transportation 
of particular goods or persons.*® Legislation of that character 
has been sustained in so many instances as to deprive that po- 
sition of the doubtful plausibility once attributed to it. The first 
legislation of that kind which was sustained was that prohibit- 

46 The term “invalid” as used term “valid” means “within those 
throughout the discussions of this powers.” The validity or invalidity 
chapter means, unless the contrary of legislation under other provisions 
is specifically indicated, “not with- of the Constitution is not considered 
in the powers granted to Congress in this chapter unless the contrary is 
hy the commerce clause,” and the specifically indicated. 
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ing the interstate transportation of lottery tickets.^’’ It was held 
that Congress had the power to forbid the use of the instrumen- 
talities and channels of interstate commerce to articles “con- 
fessedly injurious to the public morals” in order to supplement 
and protect the policy of such of the states as had made lotteries 
illegal. It was recognized that this power might not be exer- 
cised to defeat the objects for the accomplishment of which the 
power to regulate interstate commerce had been conferred upon 
Congress. The exertion of the same power of completely exclud- 
ing them from the channels of interstate commerce was later 
sustained as applied to impure foods and drugs, women being 
transported for immoral purposes,^® diseased plants,®® stolen mo- 
tor vehicles,®’^ and kidnapped persons.®* 

Limited or qualified prohibitions have also been sustained. 
This method received its first important application in connection 
with the interstate transportation of intoxicating liquors. It was 
adopted in aid of the enforcement of the local policy of those 
states that had prohibited the manufacture and sale of intoxi- 
cating liquors within their boundaries. The commerce clause 
was construed to prevent the states by their own sole action from 
prohibiting the solicitation within them of orders for intoxicants 
to be shipped into them from points outside the state and the 
subsequent delivery within them of the goods thus ordered.®* 
It was also construed to protect the local sale in the original pack- 
age of intoxicants brought in from points outside a state for 
such sale therein.®* The effect of such constructions of the com- 
merce clause was to interpose serious barriers to the accomplish- 
ment of the objectives aimed at by the prohibitory legislation 
of those states that had adopted the policy of prohibition. The 
Congress came to their assistance by a series of enactments com- 
mencing with the Wilson Act, 27 U.S.C.A. § 121, and ending with 


47 Lottery Case, Champion v. Ames, 
188 U.S. 321, 23 S.Ct 321, 47 L.Ed. 
402.-^: 

48HipoIite Egg Co. v. United 
States, 220 U.S. 45, 31 S.Ct. 364, 55 
L.Ed. ■■ ■•364.' 

49 Hoke V. United States, 227 U.S. 
808, S3 S.Ct. 281, 57 L.Ed. 523, 43 
L.R,A.,N.S., 906, Ann.Cas.lOlSE, 905. 

50 Oregon-Washington B. & Nav. 
Co. V, State of Washington, 270 U. 
S. 87, 46 S.Ct. 279, 70 L.Ed. 482. 
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61 Brooks V. United States, 267 U. 
S. 432, 45 S.Ct. 345, 69 L.Ed. 699, 37 
A.L.B. 1407. 

Bailey v. United States, 10 Cir., 
74 F.2d 451 ; Kelly v. United States, 
10 Cir., 76 P.2d 847, 

63 Bowman v. Chicago & N. W. 
Ry. Co., 125 U.S. 465, 8 S.Ct. 689, 31 
L.Ed. 700. 

64Leisy v. Hardin, 135 U.S. 100, 
10 S.Ot, 681, 34 L.Ed. 128. 
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the Reed Amendment to the Webb-Kenyon Act, 27 U.S.C.A. § 
122. The first of these made intoxicating liquors subject to state 
prohibitory statutes upon their arrival in such states, and was 
sustained as applied to an original package sale of intoxicants 
inti'oduced from another state.®® The Webb-Kenyon Act and 
the Reed Amendment thereto in substance prohibited the inter- 
state transportation of intoxicants into states that had adopted 
the policy of prohibition with respect thereto. Both were sus- 
tained as valid exercises of the power to regulate interstate com- 
merce.®® The most recent application of the method developed 
in the Congressional legislation dealing with intoxicants has been 
to prison made goods. Legislation following the lines of the Wil- 
son Act was sustained with the result that a state law prohibiting 
their sale within it was held valid as applied to their sale in the 
original package.®’' Legislation following the lines of the Webb- 
Kenyon Act was subsequently also held a valid exercise of the 
federal commei’ce power as applied to such goods.®* 


Limits on Power to Prohibit Interstate Commerce 

The power to prohibit interstate transportation has not only 
not been held to be unlimited but has been affirmatively held 
to be limited. The leading case so holding is that of Hammer v. 
Dagenhart.®® The statute held invalid therein prohibited the in- 
terstate transportation of manufactured goods produced in a 
factory in which, within thirty days prior to their removal there- 
from, children under the age of fourteen had been employed or 
permitted to work, or children between the ages of fourteen and 
sixteen had been employed or permitted to work for more than 
eight hours in any one day, or for more than six days per week, 
or after 7 P. M. or before 6 A. M. The exclusion of the goods 
from interstate commerce was in no sense dependent upon proof 


56 In re Hahrer, 140 U.S. 545, 11 
S.Ot 8(15, 35 L.Bd. 572. 

w Clark Distilling Co. T, Western 
Blarylaiid It Co., 242 U.S. 311, 37 S. 
Ct 180, 61 L.Ed. 326, L.E.A.101TB, 
3218, Ami.Cas.lOlTB, 845 (WeOMven- 
yon Act, 27 U.S.C.A. § 122); United 
States V. Hill, 248 U.S, 420, 39 S.Ot 
143, 63 L,Ed, 337 (Heed Amendment, 
27 U.S.O.A. i 1 note, 18 U.S.aA. t 
341), 
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that children had actually been employed in violation of the 
provisions of the statute in the production of the specific goods 
excluded from interstate transportation. The statute was held 
invalid not only as transcending the grant to Congress of pow- 
er to regulate interstate commerce but also as an attempt to reg- 
ulate a purely local matter the regulation of which was not with- 
in the competence of the federal government. The basis for 
the latter position was that its aim and necessary effect were the 
regulation of child labor engaged in local industry, a matter 
stated to lie wholly within the exclusive competence of the sev- 
eral states. Prior decisions sustaining federal statutes exclud- 
ing certain goods and persons from interstate transportation 
were distinguished on the score that they involved situations in 
which interstate transportation had been necessary to the ac- 
complishment of harmful results, and that element was said to 
be absent in the instant case. The majority of the Court did not 
consider as such an evil what it described as the “unfair compe- 
tition” in the national markets of those states whose local laws 
as to child labor did not meet what Congress deemed the more 
just standard of other states. A dissenting opinion by Mr. Justice 
Holmes asserted the position that the possible reaction of the 
legislation upon the conduct of the several states should not in- 
validate what was, as measured by its immediate subject mat- 
ter and field of operations, a clear regulation of interstate com- 
merce. The case presents another instance in which the valid- 
ity of an exercise of federal powers is determined not by what 
it immediately provides for but by its more ultimate effects with- 
in a field of action in which the states possess an undeniable pow- 
er to act. 

A decision that specific federal action of this character is in- 
valid cannot logically be based on the mere occurrence of those 
ultimate effects since the very fact that the interstate transpor- 
tation of goods or persons is prohibited or restricted is almost 
certain to produce some effects of that character whether the 
regulation be invalid or valid. The view that it is valid only 
when the prohibition or restriction prevents such interstate trans- 
portation as is necessary for the accomplishment of harmful re- 
sults makes validity or invalidity a function of indefinite and elu- 
sive conceptions of what constitute evils. Nor can the differences 
between the two lines of decision be explained by the theory that 
Congress may prohibit or restrict interstate transportation to aid 
a state in the promotion of a valid state policy but not to sub- 
ject it to pressure to adopt a policy that it has chosen not to 
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adopt, since the same legislation will often aid the policy of one 
state and operate as a pressure device upon another. The fac- 
tor whose presence results in rendering legislation of this char- 
acter an invalid exercise of the commerce power is that its pri- 
maiy aim is to enforce federal regulation of matters which it 
could not dh-ectly regulate but the direct regulation of which 
lies within the exclusive competence of the states.®® The appli- 
cation of this principle is exceedingly difficult since it depends 
upon judicial judgments as to the primary aims of Congress in 
enacting legislation. Its scope is bound to dimmish with the 
expansion of the area within which direct federal regulation of 
matters in or affecting interstate commerce is permitted. That 
this area is being judicially expanded is evident from the recent 
decisions sustaining the National Labor Relations Act as applied 
to a variety of production activities.®^ The case of Hammer v, 
Dagenhart has, however, never been expressly over-ruled, and 
the principle last stated continues, and is likely to continue, a 
banner to an unrestricted Congressional resort to the method 
of prohibiting or restricting the interstate transportation of goods 
and persons as a means for promoting the acceptance by the 
states of Congressional views on the policy that they should 
adopt with respect to matters clearly within their competence 
to regulate. The present trend is in the direction of narrowing 
the scope of the principle rather than m that of wholly denying 
its existence. 

The existence of the limitation on the power of Congress to 
forbid or restrict inter-state transportation that has just been 
discussed does not necessarily imply the absence of other limita- 
tions thereon which are based upon the commerce clause itself. 
The view that such others exist must be based upon implications 
derivable from expressions found in opinions rendered in cases 
decided on theories other than that regulation could not in all 
instances take the form of prohibition. It was stated in the pre- 
vailing opinion in Hammer v. Dagenhart that prior decisions 
sustaming both federal and state prohibitions of interstate trans- 

principle is impliedly reo- ■.TIOHS, BOABB t. ' JO & 
ogBized by tbe Supreme Court ia dls- .. LAUOHLIN STEEL GORP„ '301 U.S. 
Unguisliiiig Hammer v, Dagenhart 1, 57 S.Ot 615, 81 L.Ed. 893, 108 A.L.R. 
from KENTUCKY WHIP & OOIr -1352, Black’s Cas. Constitutional 
LAB CO, V. ILLINOIS CENT. R. Law, 2d, 247; National Labor Bela- 
CO., .supra, in the opinion in the lat- tions Board v. Fruehauf Trailer Co., 
ter case. 301 U.S. 49, 57 S.Ct 642, 81 L.Ed. 018, 

108 AX.B. 1352.^ ^ ^ ^ 
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portation rested “upon the character of the particular subjects 
dealt with and the fact that the scope of governmental authority, 
state or national, possessed over them is such that the authority 
to prohibit is as to them but the exertion of the power to reg- 
ulate.” The opinion in the Webb-Kenyon Act decision contains 
similar intimations that the character of the article is an im- 
portant factor in determining when the regulation of interstate 
commerce may validly assume the form of a prohibition or re- 
striction of its interstate transportation.®* It has also been stat- 
ed that the power to prohibit interstate transportation might not 
be exercised to defeat the objects for the accomplishment of 
which the power to regulate interstate commerce had been con- 
ferred upon Congress.®'* These vague intimations clearly war- 
rant an inference that there may arise cases in which a prohibi- 
tion of interstate transportation may not constitute a regulation 
of interstate commerce within the constitutional meaning of that 
phrase even though the power has not been exercised for the 
indirect regulation of local matters that could not be directly 
regulated by Congress, eind that the character of the excluded 
article and the purposes aimed at by its exclusion are the im- 
portant factors that will determine the decision thereon. The 
reference in Hammer v. Dagenhart to the fact that the excluded 
articles were in themselves harmless gives a faint clue as to the 
meaning of the former of these factors, although the harmless 
character of the excluded article does not alone suffice to render 
its exclusion invalid.®® The state of the decisions in the light of 
the reasoning employed in the opinions therein does not warrant 
any definite statement as to the law on the issue raised in this 
paragraph. 


Clark Distilling Co. v. Western 
Maryland E. Co., 242 U.S. 311, 37 
S.Ct. 180, 61 I/.Ed. 326. 

63 It skonld be noted that some of 
the language of these opinions might 
warrant an inference that the need 
for considering this factor was based 
not on the terms of the commerce 
clause but on that of some of the 
constitutional guaranties. These, 
however, are not invariably referred 
to when this factor is mentioned, 

64 Lottery Case, Champion v. Ames, 


188 U.S, 321, 23 S.Ct. 321, 47 DEd. 
492. 

65 See opinion of Hughes, Ch.J., in 
KENTUCKY WHIP & COLLAR CO. 
V. ILLINOIS CENT. R. CO., 299 U. 
S. 334, 57 S.Ct. 277, 81 L.Ed. 270, 
Black’s Cas. Constitutional Law, 20, 
230. See, also, remarks of Mr. Chief 
Justice White in Wilson v. New, 243 
U.S. 332, 37 S.Ct. 298, 61 L.Ed. 755, 
L.R.A.1917E, 938, Ann.Cas.l918A, 

1024, that the “right to prohibit 
could not be applied to pig iron, 
Steel rails, or most of the vast body 
of commodities.^’ 
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Interstate Commerce Power and Existence of Federal Police 

Power 

The decisions sustaining the prohibition or restriction of the 
intei^tate transportation of goods and persons may safely be 
assumed to have decided that the legislation involved in them 
did not transcend either those limits on the commerce power 
implicit in the conception of what constitutes regulation or those 
based on the principle that the power may not be so exercised 
as to invade the reserved powers of the states. The reasons 
invoked to sustain such legislation thus furnish the most im- 
portant single basis for measuring the validity of any future 
prohibitions or restrictions on such transportation. It is nov/ 
established that Congress may exercise its conunerce power 
by enacting legislation having the quality of police regulations, 
and that, in so doing, “it is exercising the police power, for 
the benefit of the public, within the field of interstate com- 
merce,”®® It may, therefore, protect the public against evils 
arising within or connected with interstate commerce, includ- 
ing the interstate transportation of goods or persons. The 
evils against which it may protect such commerce may arise 
from the character of the goods whose transportation is pro- 
hibited. It is on this basis that the interstate transportation 
of impure foods and drugs may be prohibited.®’ The power to 
prohibit may also be exercised to prevent the channels of inter- 
state commerce from being used to accomplish purposes that 
Congress is free to regard as evils. The prohibition of the 
interstate transportation of lottery tickets and of women for 
immoral purposes has been sustained for such reason.®® It may 
also be exercised to prevent the channels of such commerce 
from being used to defeat the valid laws enacted by the states 
for the protection of persons or property within their borders. 
This has thus far been used only to protect the state of destina- 
tion of goods moving in interstate commerce. It has been sus- 


6« Brooks y. United States, 267 U. 
S. 432, 45 S.Ct. 345, 09 L.Ed. 699, 37 
A.L.B. 1407. 

S7 Hipolite Egg Co. y. United 
States, 220 U.S. 45, 31 S.Ot 364, 55 
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188 U.S. 321, 23 S.Ct 321, 47 UEd. 
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E.A.,N.S., 906. Ann.Cas.l913B, 905. 
See, also, Electric Bond & Share Co. 
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tained in the case of intoxicating liquors and prison-made 
goods.®* The decisions assumed that the states had the con- 
stitutional power to prohibit traffic in the articles to which the 
federal prohibition related. It has not been determined whether 
this principle would apply to articles the traffic in which the 
states could not validly prohibit. Nor has it been authoritative- 
ly determined whether it would permit Congress by this means 
to co-operate with the states in enforcing their policies with re- 
spect to the interstate movement of goods originating within 
them so far as they could themselves validly control either the lo- 
cal movement or production of such goods.’'* 

The power of Congress to prohibit or restrict interstate trans- 
portation in order to give effect to any valid policies that it may 
adopt in relation to interstate commerce generally is clearly 
established. It may, for example, prohibit railroads to carry 
in interstate commerce a commodity directly or indirectly owned 
by the carrier while it is being transported in such commerce 
where this is part of its program to prevent the use of the 
instrumentalities of interstate commerce for the creation of 
monopolies that might burden such commerce.’'^ There is no 
reason to believe that it may not also use this power to pro- 
mote objectives within the range of its powers other than the 
commerce power. The limit to its power to prohibit or restrict 
interstate transportation thus ultimately depends upon what 
are the valid objectives for which it may exercise its several 
powers.’® The recent trend in increasing the scope of its con- 
trol over local matters because of their relation to interstate 
commerce has imdoubtedly increased the area within which pro- 
hibitions or resti’ictions of interstate transportation will be up- 
held. The net result may be summarized in the statement that 


*89 Clark Distilling Co. v. Western 
Maryland R. Co., 242 U.S. 311, 37 S.Ot. 
180, 61 L.Ed. 326 (liquors); KEN- 
TUOKt WHIP & COEDAR CO. - v. 
ILLINOIS CENT. R. CO., 299 U.S. 
334, 67 S.Ct. 277, 81 L.Ed. 270, 
Black’s Gas. Constitutional Law, 2d, 
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79 See, however, Ryan r. Amazon 
Petroleum Corp., 5 Cir., 71 P.2d 1, 
8 (sustaining a statute authorizing 
the President to prohibit the trans* 
portation in interstate commerce of 
oil produced in excess of amount per- 


mitted by a valid state regulation 
thereof. 

71 United States v. Delaware & 
Hudson R. Co., 233 U.S. 363, 29 S. 
Ct 527, 53 L.Ed. 836. 

72 See in this connection Moor v. 
Texas & N. O. R. Co., 5 Cir., 75 E. 
2d 386 (sustaining a statute prohibit- 
ing the transportation of cotton in 
interstate commerce beyond the 
boundaries of the county of its pro- 
duction unless bearing tags evidenc- 
ing its exemption from a federally 
imposed tax or its payment). 
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a prohibition or restriction of interstate transportation is a 
valid exercise of the commerce clause if its purpose is the pre- 
vention of evils of the character above referred to, or the co- 
operation with the states to prevent the use of the channels of 
interstate commerce to defeat their valid local policies, or the 
promotion of any valid policy for which Congress may exercise 
its commerce or other power’s. A prohibition or restriction that 
can be sustained on any of those bases is not only a regulation 
of interstate commerce in the constitutional sense of that phrase 
but also does not violate the principle against trenching upon 
the powers resei'ved to the states. It may also be noted that 
the problem of the extent to which Congress may exercise its 
power to regulate interstate commerce by prohibiting or re- 
stricting interstate transportation is but a specific instance of 
the more general problem of the extent to which it may ex- 
ercise that power of regulation by prohibiting or restricting any 
activity or transaction constituting interstate commerce or 
which is so closely related to interstate commerce as to be 
within the federal commerce power. 

EXTENT OF FEDERAL COMMERCE POWER 

141. The Congress has the power to provide for the creation of the 
facilities and instrumentalities of interstate commerce, 
either through private or federal governmental action, and 
to protect them against obstructions arising from any source 
whatever. 

142. It may also regulate the activities of those engaged in inter- 
state navigation or transportation in any manner appro- 
priate for the protection or promotion of interstate com- 
merce. This includes the power of regulating even their in- 
trastate activities so far as that is an appropriate means for 
securing those objectives. 

143. It may enact legislation for the purpose of afBrmatively pro- 
moting the development of an adequate national system of 
transportation to care for the nation’s interstate commerce. 

144. It may legislate to protect interstate commerce against inter- 
ference or obstruction imposing a direct burden upon it, and 
it is the existence of the obstruction or threat thereof, and 
not its source, that defines the limits on Congress’ powers 
in this matter. 
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Provision of Instrumentalities of Interstate Commerce 

Tlie power to regulate interstate commerce was not exercised 
by Congress to any great extent during the early period of the na- 
tion’s life. It was not until the nation had expanded and the de- 
velopment of methods of transportation had transformed it into 
an integrated economic whole that Congress began to make ex- 
tensive use of this power. It then became the source of some of 
the most important legislation enacted by Congress, and bids 
fair to assume an even more important role in developing the 
centralizing tendency now prevailing in governmental practices 
within the United States. It would be mteresting and enlighten- 
ing to trace the historical growth of the importance of the 
commerce clause as the source of Congressional legislation but 
the purposes of the present treatise demand a basis of group- 
ing the data on a basis other than the historical. The com- 
merce clause was one of the principal bases relied upon by Con- 
gress in authorizing the construction of the system of national 
highways to connect the states bordering on the Atlantic coast 
with the developing western country. The soundness of this 
position was subsequently vindicated by decisions holding that 
the commerce power may be exercised to legislate for the pro- 
vision of the facilities and instrumentalities of interstate com- 
merce and transportation. Congress may authorize the con- 
stiRction of railroads and bridges to be used as facilities for 
interstate commerce, may create corporations to do so, and in 
that connection confer upon those authorized to create such 
facilities the power to condemn property required therefor.’* 
The federal government itself may be authorized to construct 
such instrumentalities, and extensive internal improvements 
have in fact been constructed by it.’^ 

The navigable waterways of the United States constitute an 
important factor in the interstate transportation system of the 
United States. The commerce clause empowers Congress not 
only to maintain and improve their navigability by positive 
federal action but also to guard them against obstructions 

MLUXTON V. NORTH RIVER Pae. R. Co., 127 U.S. 1, 8 S.Ct. 1073, 
BRIDGE CO., 153 U.S. 525, 14 S.Ct. 32 L.Ed. 150. 

891, 38 D.B(3. 808, Black’s Cas. Con- 
stitutional Law, 2rl, 236; State of ABHWANDBR v. TENNESSEE 

California V. Central Pac. R. Co., 127 VALLEY AUTHORITY, 297 U.S. 
U.S. 1, 8 S.Ct. 1073, 32 L.Ed. 150. 288, 56 S.Ct. 466, 80 LEd. 088, 

Black’s Cas. Constitutional Law, 2d, 

74 State of California v. Central 261. 
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whether due to the acts of private persons or state agencies 
and instrumentalities. It may prohibit the construction, altera- 
tion or maintenance of bi'idges across those rivers that are a 
part of the navigable waters of the United States in order to 
prevent obstruction of interstate commerce thereon, even though 
this may involve the destruction of bridges constructed under 
authority of state law.'’® It may, however, equally authorize 
their construction and maintenance across such rivers, and 
condition the right to construct or maintain them on procuring 
consent thereto from designated federal officials.'”’ The same 
principles apply to the construction and maintenance of struc- 
tures such as wharves in such navigable waters.'** The right 
to use the water of such navigable rivers and lakes may be 
prohibited, limited, or conditioned upon procuring the consent 
of designated federal authorities. The right of the state in 
which such waters are found to determine how they shall be 
used is subordinate to that of the national government to con- 
trol that matter for the purposes of protecting their use as 
channels for interstate or foreign commerce. It has, for ex- 
ample, been held that their use by a municipality in connec- 
tion with its disposal of its sewage may be conditioned upon 
procuring federal assent and limited in amount to that deter- 
mined by federal authority.'*® This power of the federal gov- 
ernment to remove obstructions to interstate and foreign com- 
merce, and that of promoting such commerce by increasing the 
navigable capacity of such waters, is superior to that of the 
states to provide for the welfare and necessities of their people.*® 
It justifies such measure of control over the non-navigable tribu- 
taries of navigable waters of the United States as may be nec- 
essary and proper to the regulation of the use and flow of the 
watere in the latter.** A great many of these matters may, 
however, be regulated by the states in the absence of federal 
legislation, including such matters as the construction of bridges, 

■^8 Fhila<3elphia Co, t. Stimson, 22S 

U. S. '605, 32 act 340,' 56 Xf-Ed. .STO.' 

■ Sa.iiitary,/District of Oliicago:. t*: ■ 
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436. 
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dams, and aids to navigation.*® The exercise of the federal 
power, however, supersedes these so far as any conflict occurs 
between them. 


Regulation of Interstate Transportation 

The principal legislation enacted by Congress concerning the 
instrumentalities of interstate commerce has dealt with the 
regulation of the privately owned and operated common car- 
riers engaged in interstate transportation. There has been a 
gradual but continuous expansion of this field of regulation 
by way of increasing both the kinds of transportation subjected 
thereto and the types of control applied to them. Some' of this 
legislation was accepted as constitutional without question, and 
most of that whose validity was assailed was ultimately sus- 
tained. The early legislation was chiefly concerned with regu- 
lating the relations between carriers and shippers, and aimed 
primarily at preventing the former from making undue and 
unreasonable discriminations among the latter. These provi- 
sions prohibiting unreasonable discriminations of various kinds 
were sustained with respect to interstate shipments.®* The rates 
for the interstate transportation of goods may be fixed by Con- 
gress or by a commission upon which it has conferred the pow- 
er to do so.®* This includes the power to fix not only maximum 
rates in order to prevent extortion but also minimum rates in 
order to prevent unfair discrimination. The interests of inter- 
state shippers in the matter of rates may also be protected by 
prohibiting agreements among carriers aimed at monopolistic 
rate-making practices by them in respect of interstate rates.®® 
Their convenience may be served by prescribing the rules of 
liability of carriers with respect to the interstate carriage of 
goods and imposing upon the initial carrier liability for damages 
to the goods caused by a connecting carrier who is required to 
recoup the initial carrier therefor.*® Congress may impose upon 
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those engaged in rendering interstate transportation services 
the duty to provide adequate facilities therefor, and require 
them to establish through routes and joint rates applicable to 
interstate shipments.*’ It may authorize the establishment of 
rules for the distribution of equipment among interstate ship- 
pers.** There is in fact no aspect of the relation of an inter- 
state carrier to the interstate shipper of goods or the interstate 
passenger that may not be regulated by Congress under its 
commerce power. This is equally true of the relations of the 
telephone and telegraph companies to those using their facili- 
ties for the interstate transmission of intelligence. The activi- 
ties of those who furnish facilities used in connection with in- 
terstate transportation may also be regulated so far as they 
furnish such facilities, even though they themselves may not 
be engaged in interstate commerce.** So far as it is a question 
of the scope of the commerce power it is immaterial whether 
the carriers engaging in interstate transportation are common, 
private, or contract carriers, although that is a factor in de- 
termining the validity of their regulation under the due process 
clause of the Fifth Amendment 

Federal Regulation of Intrastate Activities 

The mere fact that a person engages in the business of in- 
terstate transportation does not subject all of his activities and 
affairs to federal regulation. However, the power of Congress 
over his activities is not limited to such part thereof as con- 
stitutes interstate commerce. The effective control of his inter- 
state transportation will frequently require some regulation 
of his other activities that may be closely related thereto or 
even inextricably interwoven therewith. The promotion of safe- 
ty in conducting the interstate operations of carriers by rail 
justifies federal legislation requiring the observance of safety- 
measures and equipping cars and locomotives with prescribed 
safety devices. The purpose of such laws might be either partly 
or wholly defeated if not made applicable to equipment employed 
in intrastate transportation. It is, therefore, valid for Congress 
to protect interstate commerce by requiring equipment used 

210 U.S. ISfi, SI S.ct. 16i, 55 REd. 88 United States r. New River C!o., 
167, 31 L.R.A.,N.S., 7. 265 U.S. 533, 44 S.Ct 610, 68 REd. 
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CL 49, 62 REd. 199. 49.5, 42 S.Ct. 397, 66 REd. 735, 28 
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in intrastate commerce to be provided with the same safety 
devices as those required in interstate transportation.®* Effec- 
tive control over interstate rates will at least be promoted by 
requiring carriers to keep their accounting records in accord- 
ance with some uniform system, and Congress may authorize 
public officials to prescribe such a system even though keep- 
ing accounts of interstate activities is not interstate commerce. 
The realization of the purposes for subjecting such carriers to 
governmental control of their accoimting methods might be 
defeated if it was not extended to cover all of their activities. 
It is, accordingly, a proper exercise of the commerce power to 
subject to such control not only the interstate transportation 
operations of such carriers but their intrastate and non-trans- 
portation activities as well.®i The federal power includes that 
of regulating any of the activities of those engaged in inter- 
state transportation the regulation of which is a proper means 
for protecting or promoting that commerce. It is not limited 
to regulating those of their activities that are themselves in- 
terstate commerce, or those of their instrumentalities actually 
employed therein. 

The commerce power may be exercised to protect interstate 
commerce not only against the activities of those engaged there- 
in but also of others and even of the states themselves. A stat- 
ute punishing the forging of interstate bills of lading is a valid 
exercise of the commerce power. Such bills of lading are in- 
strumentalities of interstate commerce, and Congress may pro- 
tect that commerce from the injury to it which would result 
from their fraudulent issuance and use.®® An important applica- 
tion of the principle that permits Congress to protect interstate 
commerce even against action by the states is found in the 
federal regulation of intrastate railroad rates. This has been 
invoked primarily to protect it against certain forms of dis- 
crimination resulting from the maintenance of intrastate rates 
established by the states. The first case in which it was sus- 
tained involved a discrimination against interstate shippers to 
destinations in a state caused by the maintenance of a lower 
level of intrastate rates to the same destinations for intrastate 
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shippers that were in competition with those interstate shippers. 
It also involved a discrimination between shipping points located 
within the state and competing distributing points located in 
other states. It was held that the ultimate power of dealing 
with the problem of the interrelation of intrastate and interstate 
commerce lay with the federal government, that it had the pow- 
er to remove any discriminations against the latter resulting 
from the level at which intrastate rates were maintained by 
the states, and that it was not limited to lowering interstate 
rates in removing the discrimination but might permit or order 
the carriers to correct it by raising intrastate rates to bring 
them into proper alignment with the interstate rate structure.®® 
So paramount is this authority that state laws requiring a peri- 
od to intervene between the filing of increased intrastate rates 
and their effective date cannot prevent the carriers from putting 
the increased rates into immediate effect.®* The discriminations 
against interstate commerce that may be removed by a federal 
regulation of intrastate rates are not limited to those against 
persons and localities which can ordinarily be removed by rais- 
ing specific intrastate rates. It includes a discrimination against 
interstate commerce in general which occurs when a state main- 
tains its general intrastate rate structure at so low a level as 
to cast upon interstate commerce an undue burden if an ade- 
quate system of interstate transportation is to be maintained. 
The federal government may, therefore, regulate intrastate rates 
so as to compel that commerce to pay its own way and to pre- 
vent a state from thrusting the burden of its support upon in- 
terstate commerce.®* 

The power of the federal government to regulate intrastate 
commerce is not restricted to prescribing rates therefor. It 
may, in order to relieve interstate commerce from undue and 
unjust burdens, authorize the complete abandonment by an 
interstate railroad of unprofitable branch lines although this 
necessarily involves their abandonment of intrastate services 
thereon. A state has no constitutional authority to compel such 
carrier to continue intrastate commerce on such branch lines 
if the federal government has authorized their abandonment in 

88 Houston, B. & W. T. R. Co. T. 244 U.S. 61T, 37 S.Ct. 656, 61 L.Ed. 

tfnitecl States, 234 U.S. 342, S4 S.Ct 1352. 
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carrying out its policy of providing an adequate national trans- 
portation system.®® It has not been determined whether the 
federal government could validly prohibit an interstate carrier 
from constructing or acquiring additional facilities intended for 
use in intrastate commerce only, but there is no reason to 
doubt that its power in this matter is any less than its power 
to authorize the complete abandonment of existing facilities 
even against objections by a state. The principle underlying 
these decisions is that the scope of the federal commerce power 
includes the regulation of any intrastate transactions that have 
become so interwoven with interstate commerce that their regu- 
lation may be deemed necessary or proper for the effective con- 
trol of interstate commerce. This principle is sufficiently broad 
to permit a degree of control over the local activities of carriers 
engaged in interstate transportation beyond that thusfar en- 
forced. 

The Promotion of an Adequate National Transportation System 

The enactment of the Transportation Act of 1920 introduced 
many new elements into the federal control of interstate rail- 
roads. These were directed at promoting the development of a 
national system of transportation adequate to the country’s 
needs. The right of Congress to exercise its commerce powers 
for that purpose had been recognized in the cases sustaining 
legislation authorizing private persons and the federal govern- 
ment itself to construct the instrumentalities for interstate trans- 
portation. The novelty of some of the methods provided for 
by the Transportation Act of 1920 to promote that purpose 
raised several constitutional issues that were finally settled in 
their favor by the Supreme Court. The most novel of these 
was that contained in the so-called Recapture Clause. The 
basic factor that induced its enactment was the practical im- 
possibility of establishing a rate structure that would adequate- 
ly sustain the operations of the railroads required to meet the 
country’s transportation needs and that would at the same tune 
prevent any road from earning a net income in excess of a 
fair return. The difficulty arose from the fact that a consid- 
erable portion of the traffic was on a competitive basis and 
that the rates thereon required to give one road a fair return 
would give a more favorably situated road more than a fair re- 

86 State of CJolorado v. United 
States, 271 U.S. 153, 46 S.Ct 452, TO 
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turn. The Recapture Clause provided that a part of the net 
earnings in excess of a specified fair return should be trans- 
ferred to a resei’ve fund that could be used by the carriers for 
specified purposes only, and that the balance thereof should be 
placed in a revolving fund to be administered by the Interstate 
Commerce Commission. The purposes for which it could use 
that fund were not limited to promoting the interests of the 
carriers that had contributed to its creation but included render- 
ing certain forms of assistance to any road, particularly the 
weaker roads, in order to insure the general objective of main- 
taining an adequate national railroad transportation system. 
The provision was sustained as a proper means for insuring that 
the railroad system as a whole should be maintained in a condi- 
tion enabling all railroads to furnish the public with adequate 
transportation services.®’ The theory of so controlling the inter- 
relations of the several roads engaged in interstate transporta- 
tion that each and all of them might continue as efficient ele- 
ments in a unified national system was also relied upon to sus- 
tain a provision of the Transportation Act of 1920 which per- 
mitted the Interstate Commerce Commission to prescribe the 
division of Joint rates among the carriers participating in a 
through route, and in that connection to take into considera- 
tion the financial needs of the weaker roads.®* The right of 
Congress to adapt its legislative policies in its regulation of 
interstate commerce to the needs of the nation as a whole Justi- 
fies limiting the privilege of broadcasting to those who have 
been duly licensed by a federal board, and the zoning of the 
nation so as to preserve the radio as an effective means of pub- 
lic service.®® The principle that the commerce clause confers 
upon Congress the power to affirmatively foster and promote 
the development of interstate commerce in order to advance 
the welfare of those immediately concerned as well as the gen- 
eral public thus involves the power of restricting the activities 
of some whenever such restrictions can be deemed necessary 
or proper for securing any of the pmposes for the attainment 
of which the commerce clause may be exercised. Restrictions 

95^ Dayton-(ioose Creek Ry. Co. v. 99 United States v. American Bond 
United States, 2G3 U.S. 456, 44 S.Ct & Mortgage Co., D.O., 31 F.2d 448, 
169, 68 L.Ed. 888, 33 A.L.R. 472. affirmed, 7 Cir., 52 F.2d 318, appeal 
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whose primary purpose is the indirect regulation of matters 
that could not be directly regulated by the national government 
would be invalid under the doctrines of Hammer v. Dagenhart 
heretofore discussed. 

Protecting Interstate Commerce Against Monopoly and Other 

Hindrances 

The commerce clause is the basis for a vast body of federal 
legislation against monopolistic and unfair trade practices such 
as the Sherman Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 note, the 
Gla 3 d;on Act, 38 Stat. 730 and the Federal Trade Commission 
Act, 15 U.S.C.A. § 41 et seq. The purpose of the former is to 
prevent monopolistic agreements and practices in matters af- 
fecting interstate commerce. It lies with Congress to determine 
whether the policy of free competition or its opposite shall 
prevail in the conduct of the interstate business of the nation. 
It may, therefore, prohibit those engaged in interstate trans- 
portation from entering into agreements or conspiracies that di- 
rectly or indirectly involve monopolistic rate fixing practises in 
the field of interstate transportation.^ The great majority of 
the cases in which the Anti-Trust Act has been applied have 
involved activities or transactions that were not themselves a 
part of interstate commerce. The power of Congress to regu- 
late or prohibit them thus depended on the factor that their 
regulation was a proper means for protecting interstate com- 
merce from interference and obstruction resulting in whole or 
in part from the prohibited acts. The decisions in this field 
show that the power of Congress is not dependent upon the 
character of the acts from which the injury to interstate com- 
merce proceeds but upon the actual or threatened injury to 
such commerce from those acts. It is, tirerefore, valid to pro- 
hibit an owner of corporate shares from voting them as part 
of a general plan to restrain competition in interstate rates be- 
tween competing carriers.® The dissolution of a holding com- 
pany organized as part of a scheme for monopolizing interstate 
commerce in the distribution of goods has been decreed.® A 
contract between producers of a given commodity for the elimi- 

1 United vStates v. Joint Traffic States, 193 U.S. 197, 24 S.Ct. 436, 
Ass'll, 171 U.S. 605, 19 S.Ct 26, 43 4S L.Ed. 679. 

L.Ld. -o9. 3 Standard Oil Co. v. United States. 

8 Northern Securities Co. v. United 221 U.S. 1, 31 S.Ct. 502, 65 L.Ed. 
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nation of competition between themselves in the sale of their 
products in the national markets may be prohibited where its 
necessai’y result w’oiild be a burden on interstate commerce.^ 
A strike of those employed in producing an article normally 
flowing in the channels of interstate commerce may be made 
illegal on the same general theory.® The basis on which the 
other legislation referred to in this paragraph rests is the same 
as that which has been held an adequate support for the Sher- 
man Anti-Trust Act. 

Federal Ccmfrol of Stockyards and Commodity Markets 

The division of economic activities among the various sec- 
tions of the country that has been facilitated by the commerce 
clause has ci'eated important currents of interstate commerce. 
There have developed in connection therewith important eco- 
nomic institutions that perform services of a kind without which 
this flow of commerce would be greatly retarded. Some of 
those services are an integral part of the interstate trans- 
portation itself. The receipt of livestock at stockyards at the 
commencement or termination of its interstate journey is an 
instance thereof. The power of Congress to regulate such stock- 
yard services is clear. There are, however, many services con- 
nected with maintaining continuity in the interstate flow of 
goods which are not immediately a part of their transportation 
but which in practice affect it so directly as to bring their con- 
trol within the regulatory powers of Congress. The Packers 
and Stockyards Act of 1921, 7 U.S,C.A. § 181 et seq., was large- 
ly concerned with regulating those who rendered services of 
the character last refei'red to. It not only prohibited packers 
from engaging in unfair and monopolistic practices in interstate 
commerce but also provided for direct federal supervision and 
control of the facilities and services furnished at the stockyards 
in handling interstate shipments and of the activities of dealers 
and commission men in buying and selling the livestock handled 
through those yai*ds. It required the rates for the use of such 
facilities and for such services to be reasonable and non-dis- 
criminatory, and the same requirements were imposed with 
respect to all practices in connection with transactions at the 

4Aci(ly.ston Pipe & Steel Co. t. Workers of America, 263 U.S. 295. 
United States, 175 U.S. 211, 20 S.Ct 45 S.Ct 551, 69 E.Ed. 903. See In 
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stockyards. The power to fix reasonable and non-discriminatory 
rates and practices was conferred upon the Secretary of Agri- 
culture. This whole system of regulation was upheld against a 
general attack based on the theory that it was not within the 
federal commerce power.® The stockyards were said to be 
great national public utilities “to promote the flow of com- 
merce from the ranges and farms of the West to the consumers 
in the East,” and agencies of interstate commerce for the re- 
ceipt and delivery of live stock moving in interstate commerce. 
The business done at the stockyards between the receipt of 
the livestock and its later shipment therefrom was held to be 
either interstate commerce or so closely associated therewith 
as to bring it within the scope of the commerce power. The 
sales at the yards were deemed necessary factors for maintain- 
ing the continuing stream of commerce which it was the pur- 
pose to subject to national control by the adoption of the com- 
merce clause. The Court refused to defeat the national purpose 
of protecting that current of interstate commerce from burdens 
resulting from practices at those points merely because some 
of the regulated activities might be of a non-interstate charac- 
ter when considered apart from the interstate movement of 
goods of which they were a necessary incident. 

This same general approach characterized the decision of 
the Supreme Court in sustaining the extensive system of fed- 
eral regulation of sales for future delivery on the nation’s com- 
modity exchanges which was provided for by the Grain Fu- 
tures Act, 7 U.S.C.A. §§ 1-17.’ The practical effect of this Act 
was to limit such sales (with exceptions not pertinent to the 
main issues) to exchanges that would comply with the regula- 
tory system provided by the Act. It was recognized that these 
transactions were generally not interstate commerce. The gen- 
eral system of regulation was, however, sustained as a proper 
means for protecting interstate commerce in grains from the 
burdens and obstructions resulting from the manipulation of the 
prices of futures on the grain exchanges. Even the regulation 
that required the authorized exchanges to adopt a rule admit- 
ting the authorized representatives of co-operative associations 
of grain producers to membership on the exchanges, and 

6 Stafford V. Wallace, 258 U.S. 496, Olsen, 202 U.S. 1, 43 S.Ct 470, 67 
42 S.Ct. 397, 66 REd. 735, 23 A.L.E. L.Ed. 839. See, also, Moore v. Chi- 
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which prohibited the adoption of a rule preventing the return 
of the net earnings of such representative to the membership 
of such associations on a patronage basis, was held to have a 
sufficiently close relation to interstate commerce to be within 
the federal commerce power. The principal importance of these 
two cases lies in their emphasis upon the need of adapting 
the construction of the commerce clause to the exigencies of 
modem economic growth and change, and in their clear defini- 
tion of the “current of interstate commerce” concept. That 
concept had, however, already been developed in earlier cases.® 
It should also be noted that a part only of the regulations sus- 
tained in these cases were upheld as dealing with transactions 
in the current of interstate commerce, and that the regulation of 
the others was sustained because they affected that current. 

Federal Control of Production and Local Commercial Activities 

It is apparent that these principles afford a most effective 
instmment for expanding federal control over the nation’s eco- 
nomic life. There are few aspects thereof that can be said to be 
so completely unrelated to interstate commerce as not to affect it 
in any degree. It is quite probable that there are none of that 
character. It may even be affirmed with more than mere plausi- 
bility that this is also true of many activities lying outside the 
sphere of economics and business. This pervasive inter-relation 
of interstate and intrastate activities and transactions has been 
responsible for the difficult constitutional problem of preventing 
the commerce power from being used as the means for federal 
invasion of state powers. The line between the permissible and 
the prohibited federal regulation has been defined by the courts 
in the principle that the national power includes the regulation 
of those local matters, activities and transactions that directly 
affect interstate commerce, but does not include their regula- 
tion if they affect it only indirectly. This principle is unavoid- 
ably vague, and the Supreme Court has recognized that the pre- 
cise line can be drawn only as individual cases arise.® It 
has, however, been equally insistent that a line must be drawn 
if the constitutionally establfehed federal system is to be main- 
tained.*® It would be futile to attempt a logical reconciliation 

8 See Swift & Co. v. United States, S. 495, 55 S.Ct. S37, 79 L.Ed. 1570, 
196 U.S. 375, 25 S.Ct. 270, 49 LEd. Black’s Cas. Constitutional Law, 2d, 
518. 240. 
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of the decisions, even of those rendered within relatively short 
periods. The decisions rendered in passing on federal legisla- 
tion enacted during the current depression have put the princi- 
ple to some of its severest tests. This has been particularly 
true with respect to such parts thereof as undertook to regu- 
late various phases of the production of goods, and their local 
processing and sale after their interstate movement has termi- 
nated. The attempt to regulate the hours and wages in the 
bituminous coal production industry, and to confer upon labor 
employed therein the right to bargain collectively with its em- 
ployers, was held to be an invalid exercise of the commerce 
power. The fact that the bulk of the coal mined by the in- 
dustry was intended for, and in fact did move into, the channels 
of interstate commerce was held insuflBcient to establish that 
direct relation between labor conditions therein and interstate 
commerce required for the federal regulation thereof. The ab- 
sence of a similar direct relation to interstate commerce made 
invalid a regulation of the wages and hours of employees of op- 
erators of local slaughter houses serving a wholly local retail 
market, as well as a regulation of their local selling practices.*® 
The fact that the bulk of the poultry had been shipped into the 
state from outside it, and that such was the customary current 
of commerce and trade, did not suflBce to bring the regulated 
phases of those local activities within the federal commerce 
power as directly affecting interstate commerce. The view that 
Congress might regulate those activities because of their relation 
to the price structure was forcefully rejected as leading to a com- 
plete federal control of the internal economic life of the states. 
The power of Congress to fix, or authorize a governmental board 
to fix, the prices on interstate sales has not been definitively 
settled. A majority of the Supreme Court held that it was un- 
necessary to decide this matter in the Carter v. Carter Coa! 
Company Case.*® Four of the Justices of the Court supported 
the view that Congress did have that power so far as it was a 
question of the scope of the commerce power. Their position 
would undoubtedly be upheld if the issue came before the Court 
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today. The importance of this power to any extensive scheme 
of economic planning by the federal government is patent. 

There have been several important decisions since those last 
considered that cast some doubt upon how far the general 
principles on which they were based would, if now applied to 
their facts, result in the same judgments. This doubt is well 
justified so far as concerns the regulation of labor relations in 
businesses whose connection with interstate commerce is simi- 
lar to that of the industries involved in those cases. The later 
decisions do not, however, warrant a conclusion that federed 
regulation of even labor relations would be valid for every local 
industry or business regardless of the immediacy of its associa- 
tion with the currents of interstate commerce, nor that such 
regulation would be upheld in the case of other phases of local 
industries and businesses as immediately associated with those 
currents of commerce as were those involved in the cases here- 
in discussed or in the later decisions. It will also require fur- 
ther decisions to determine whether the area within which local 
industry and business may be regulated will be expanded to 
include those whose whole production is locally marketed if 
that prove necessary to protect out-of-state producers compet- 
ing with them therein. An expansion of the federal area of 
local control on that basis would involve an approach analogous 
to that employed in validating federal control over intrastate 
rates. 

Extent of Federal Control Over Labor Relations 

The Congress has from time to time enacted laws intended 
to regulate the conditions of employment of those engaged in 
interstate transportation, and their relations to their employers. 
Its power to regulate these matters in some respects has been 
definitely established. It may require railroad equipment to 
meet specified standards of safety, and this may be required 
even with respect to cars while employed in purely intrastate 
transportation.” It may also promote efficiency of operation 
by substituting for the common law rules defining the liability 
of an employer to his employees for injuries suffered in the 
course of their employment a more humane and a fairer sys- 
tem, as was done by the Federal Employers’ Liability Act. Its 
abrogation of the fellow servant, assumption of risk, and con- 

14 southern ET. CO. V. UNIT- 2, 56 L.Ed. 72. Black’s Cas. ConsU- 
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tributory negligence rules in defining the liability of railroads 
to their employees engaged in interstate commerce is a proper 
regulation thereof, since it subjects those carriers to pressure 
to create safe conditions of employment in aid of interstate 
commerce.^® The abrogation of the fellow servant rule may 
validly include the case in which the negligence is that of a 
fellow servant while engaged in intrastate commerce, since the 
existence of the power depends not upon the source of the 
injury but upon the effect of the rule upon interstate com- 
merce.’^® Contracts releasing an interstate railroad from a ha- 
bility imposed by that Act may be invalidated, even though en- 
tered into before the Act was passed.’’ Private contracts can- 
not be permitted to fetter the federal commerce power, and 
are deemed in law to have been made subject to being affected 
by subsequent valid exercises of that power. It has, however, 
been held that the commerce power does not authorize the 
extension of this type of regulation to railroad employees when 
not engaged in interstate commerce.’* The effect of this posi- 
tion has been considerably limited by liberal constructions as to 
when they are engaged in interstate commerce. 

Hours of Labor and Wages 

The hours of labor of railroad employees engaged in operat- 
ing interstate trains may be regulated, even though they may be 
at the same time engaged in intrastate commerce also.’® The 
power of Congress to regulate the wages of such employees for 
a relatively short period as an emergency measure to prevent 
a threatened interruption of interstate commerce by a strike 
for shorter hotirs and higher wage rates has been sustained.*® 
The emphasis on the emergency and temporary character of the 
legislation makes it somewhat difficult to determine how far the 
decision can be construed as countenancing such legislation un- 
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der ordinary conditions and as a permanent policy. However, 
the decision was rendered at a time when legislative regulation 
of wages as a peiananent policy would undoubtedly have been 
held to violate the due process clause of the Fifth or Fourteenth 
Amendments. Whether the change in judicial views on that is- 
sue would be carried over to the issue of its validity as an ex- 
ercise of the commei’ce power in the case of interstate railroad 
employees cannot be definitely determined. There is, however, 
a considerable probability that it would be. It is, therefore, not 
at all Improbable that the adoption of legislative wage regulation 
for the employees of common carriers employed in interstate 
commerce would be held a valid exercise of the commerce clause 
and net in conflict with the due process clause of the Fifth 
Amendment. The validity under the commerce clause of legisla- 
tion extending the policy to employees not employed in inter- 
state commerce is more doubtful. However, the proper func- 
tioning of the vast systems devoted to conducting the nation’s in- 
terstate transportation could be seriously impaired by dissatis- 
fied labor other than that directly employed in the actual move- 
ment of interstate traffic. It would not be an illogical or unrea- 
sonable extension of the principles permitting Congress to pro- 
tect interstate commerce to validate legislative wage regulation 
for such employees. 

Compulsory Retirement Pension Systems 

There has occurred within recent years a distinct movement in 
the dh’ection of governmental intervention to provide for the 
aged and unemployed. The power of the federal government to 
establi.sh vast systems of unemployment insurance and old age 
pensions by exercising its power to levy taxes to promote the 
general welfare of the United States has already been discussed. 
It had, however, made an earlier attempt to pi-ovide old age se- 
curity for the employees of interstate railroads by establishing 
a compulsory retirement and pension system for all railroads en- 
gaged in interstate commerce. The Act provided for the cre- 
ation of a pension fund through compulsory contributions from 
both employees and the railroads. It defined those who were to 
share in the fund, specified the conditions on which they were en- 
titled to receive pension allowances therefrom, and determined the 
methods for computing the amounts to be paid. The fund was 
to be treated as a unit, and payments of pensions therefrom to 
the employees of a given railroad were not limited to amounts 
paid into it by them and such railroad. It was to be adminis- 
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tered by an agency of the federal government. The Act was 
held invalid as beyond the powers of Congress under the com- 
merce clause, and as violating the due process clause of the Fifth 
Amendment in some of its provisions.®^ The prevailing opinion 
rests its conclusion that the Act was not within the federal com- 
merce power on the groimds that its provisions had no reason- 
able relation to promoting the safety, economy or efficiency of 
interstate transportation. It rejected the theory that it would 
promote these ends through improving the morale of the em- 
ployees, and viewed the Act as aimed at assuring employees 
against old age dependency rather than at attaining objectives 
within the valid scope of the commerce clause. A dissenting 
opinion based its view that the Act was a valid exercise of the 
commerce power upon the theory that the system provided by 
the Act would in fact tend to promote an increase in the safe- 
ty and efficiency of interstate railroad transportation because of 
its wholesome effects upon the morale of the employees. It also 
asserted that the fundamental consideration supporting the Act 
was the duty of industry to take care of its human wastage, and 
that federal legislation applying that principle in defining the 
relations between interstate carriers and their employees en- 
gaged in interstate commerce was a regulation of interstate com- 
merce. The decision would probably be over-ruled on this point 
if the matter came before the Supreme Court again. There are 
many forms of work constituting interstate commerce other than 
that performed in connection with interstate transportation. It 
would not follow that a reversal of the Railroad Retirement Act 
Case would validate a compulsory retirement pension system for 
employees engaged in other forms of work constituting employ- 
ment in interstate commerce. It should be noted that the ma- 
jority and minority of the Court in the case just referred to were 
agreed that Congress had the power to force the retirement of 
superannuated employees engaged in interstate transportation; 
their differences related to the extent to which it could make rea- 
sonable provision for the protection of those compulsorily retired. 

Federal Proteetion of Collective Bargaining 
The power of Congress to protect interstate commerce from 
interruption has already been shown to justify federal regula- 
tion of the wages of the employees of railroads employed in in- 
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terstate transportation. It also includes that of providing for 
the peaceable settlement of disputes between the railroads and 
their employees by establishing a system of voluntary arbitra- 
tion,*® and, under emergency circumstances, a system of compul- 
sory arbitration.*® It may shape its legislation to promote that 
policy by taking actual conditions into account, and devise prac- 
tical remedies therefor. It may, therefore, as an appropriate 
means to that end, recognize the right of employees to bargain 
collectively, and require the railroads to recognize that right to 
a limited extent. It can, furthermore, so legislate as to make that 
right effective. It is, therefore, a proper exercise of its commerce 
power to provide that the representatives of the railroads and 
of their employees in carrying out the system of collective bar- 
gaining shall be designated by each of them v/ithout interfer- 
ence, influence or coercion by the other, and that the organiza- 
tion by the employer of a company union shall be illegal.*'* A 
requirement that collective bargaining, if invoked, shall be with 
the authorized representatives of the employees as determined 
by an election conducted by a governmental board in accordance 
with a method prescribed by law, is a valid exercise of the com- 
merce power. It is also valid to require the railroad employer 
to make reasonable efforts to reach an agreement with the elect- 
ed representatives of its employees.*® It has not yet been held, 
however, that either the employer or employees can be compelled 
to reach an agreement by such a system of collective bargaining. 
The enforcement upon both of an award resulting from a com- 
pulsory arbitration proceedings is a somewhat different matter, 
and, as has already been said, has thus far been stated to be val- 
id only in an emergency. Nor has it yet been held that it would 
be valid, either under the commerce or due process clauses, to 
prohibit an employer engaged in interstate commerce from con- 
tracting individually with his employees engaged in interstate 
commerce. The power of Congress as above outlined is not lim- 
ited to regulating the relations of interstate railroads to such 
of their employees only as are actually directly engaged in in- 
terstate transportation or activities directly connected therewith. 
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S,Ot 298, 61 755, L.B.Aa917B, 

038, Ann,OasJ938A, 1024. 

M Texas & N. 0. R. Co. t . Brother- 


hood of Railway & S. S. Clerks, 281 
U.S. 548, 50 S.Ct. 427, 74 L-Ed. 1034. 

25 Tirginian Ry, Co. v. System 
Federation No. 40, Railway Em- 
ployees Dopt. of American Federa- 
tion of Labor, 300 U.S. 515, 57 S,Ot 
592, 81 L.Bd. 789. 
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It may include within such regulatory system the repair shop em- 
ployees of interstate railroads. Their activities have such a re- 
lation to the interstate activities of the railroad that the former 
may appropriately be regarded as a part of the latter. It was 
also stated in support of this conclusion that a strike by them 
would directly interfere with interstate commerce.^® It would 
be difficult to exclude any employees of a railroad engaged in 
interstate commerce if the latter consideration is accorded its 
full implications.®’ 

Tlie scope of federal control over labor relations is not limited 
to industries engaged in interstate and foreign transportation. 
It has recently been extended to persons engaged in manufac- 
turing to regulate their relations to their employees engaged 
therein. The cases in which these extensions occurred involved 
the application to such industries of the provisions of the Nation- 
al Labor Relations Act, 29 U,S.C.A. § 151 et seq., prohibiting un- 
fair labor practices by employers in or affecting interstate com- 
merce, and establishing a federal board to enforce its provisions. 
The extent to which these recent decisions permit federal reg- 
ulation of local manufacturing and other local production activi- 
ties can be ascertained only by considering the general approach 
of the Supreme Court in those cases and the reasoning by which 
it justified the application of the Act to the facts of the specific 
cases before it. The factual pattern present in them all was 
the importation from other states of a considerable part of the 
raw materials used by the manufacturer in his production ac- 
tivities, the carrying on of local manufacturing processes in pro- 
ducing goods for both the intrastate and interstate markets, and 
the actual distribution of the bulk of the manufactured products 
to points outside of the state in which they had been manufac- 
tured. In the one case these several activities were all car- 
ried on by a single group of affiliated corporations and thus con- 
stituted dependent parts of an integrated industrial imit. The 
other cases®® involved no such integrated industrial units. It 


, 26 Yirginian , Ky. Co.' v. 'System 
Federation No. 40, Railway Em- 
ployees Dept, of American Federa- 
tion of Labor, 300 U.S, 515, 57 S.Ct. 
592, 81 L.Ed. 789. 

See, also, Wasbington, Virginia 
& Maryland Coacla Co. v. National 
Labor Relations Board, 301 U.S. 142, 
57 S.Ct 648, 81 L.Ed. 965 


28NATIONAL LABOR RELA- 
TIONS BOARD V. JONES & 
LAUGHLIN STEEL CORF., 301 U. 
S. 1, 57 act. 615, 81 L,Ed. 893, 108 
A.L.R. 1352, Black's Cas. Constitu- 
tional Law, 2d, 247. 

28 National Labor Relations Board 
V. Fruehauf Trailer Co., $01 U.S. 49, 
57 S.Ot. 642, 81 L,Ed, 918, 108 A.L.It 
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may, therefore, be inferred that the existence of that factor is 
not essential to the existence of federal power of regulation. The 
percentages of I’aw materials imported from outside it into the 
state in which the manufacturing was carried on, and the per- 
centages of the finished products shipped to markets outside the 
state of production, varied widely but were considerable in them 
all. It may well be inferred that the probability that federal 
control over production will be sustained varies directly with 
the amoimt of these percentages. These will give a fair index 
of the extent to which interruption of the production activities 
will bui'den interstate commerce. There is, however, no logical 
basis for treating that as a factor since the character of the bur- 
den as direct or indirect shoidd not depend upon its amount. It 
is quite probable, however, that it will nevertheless be deemed a 
factor of some importance. To ignore it wholly would open a 
direct path to an easy expansion of federal control over local 
phases of the nation’s industrial life beyond the point to which 
courts have seemed willing to permit it to go. The presence of 
factors, other than those hereinbefore mentioned, will undoubted- 
ly be held sufficient to justify an extension of this form of regula- 
tion to other types of local production. 

The theory on which the extension of federal control was sus- 
tained in those decisions was that the enforcement of the pro- 
hibition of unfair labor practices constituted, under the circum- 
stances of the specific cases, a proper means for protecting the 
free flow of interstate commerce from an actual or threatened 
interruption thereof and interference therewith. It was stated 
to be immaterial that the application of the Act to employees 
engaged in production might not be sustainable on the theory 
that their activities themselves comprised a part of the stream 
or flow of interstate commerce, since the power of Congress was 
not limited to transactions which could be deemed an essential 
part thereof but included that of protecting interstate commerce 
against injurious action arising from sources other than trans- 
actions and activities hi that interstate stream and flow, "nie 
principle that defines the character of productive activities that 
may be subjected to federal control also defines the character of 
federal regulation to which it may be subjected. It was, accord- 
ingly, held to be a proper exercise of the commerce power to 
■enact legislation safeguarding to employees in such industries 
the right of self-organization and freedom in the choice of rep- 

1352 ; Nationai Labor Kelations Board CJo., 301 U.S. 58, 57 S.Ct 642, 81 L. 
V. Friedman-Harry Marks Clothing Ed. 021. 
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resentatives for purposes of collective bargaining. These were 
asserted to be fundamental rights, the exercise of which Congress 
may protect against interference by employers. It is also an 
appropriate means to protect these rights by requiring the rein- 
statement, with pay for time lost, of employees who have been 
discharged for union activities. These decisions, however, go 
no further than to hold that employers in such industries may be 
compelled to deal with the freely chosen representatives of their 
employees if he deals with any representatives. They do not de- 
cide that he can be forced to negotiate for a collective agreement. 
It would seem, however, that the commerce clause would per- 
mit subjecting employers in such industries to even that form of 
regulation since that might well be deemed an appropriate means 
for protecting interstate commerce. The logical implications of 
these decisions would permit the commerce clause to be exercised 
to regulate practically any phase of labor relations in such indus- 
tries since it is difficult to exclude any of them as a possible, or 
even probable, source of a direct burden on interstate commerce. 
These include wage rates and hours of labor. It is more than 
doubtful that Carter v. Carter Coal Co.®® can still be deemed good 
law even as applied to its own special facts, and its principles 
and theory can clearly no longer be held to state the law as to 
the scope of the federal commerce power over the nation’s indus- 
trial activities. Furthermore, the Adair Case®*^ may safely be 
ignored in stating the present scope of the federal commerce 
power. It is, however, equally certain that its extension by the 
recent decisions herein discussed has not subjected the whole 
of the nation’s industrial and commercial activities to federal 
regulation through exercises by Congress of its commerce pow- 
ers. It may also be observed that, so far as the commerce clause 
is concerned, the federal government would have the same pow- 
er to hinder as to promote the development of unions and col- 
lectivebargaining in industries of the type considered in this para- 
graph. The recent decisions have opened this field to federal 
control, but have left to Congress a wide range of discretion in 
determining the character of legislation appropriate for protect- 

30 298 U.S. 238, 56 S.Ot 855, 80 li. railroad, or any agent thereof, for 
Ed. 1160. diseriminating against any employee 

of such railroad employed in inter- 

81 Adair v. United States, 208 U. state commerce for membership in 
S. 161, 28 S.Ot. 277, 52 REd. 436, 13 a union. Adair had been indicted 
Ann.Cas. 764 (holding as not within for discharging such employee solely 
the federal commerce power a fed- because of his union membership), 
eral statute penalizing any interstate 
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ing interstate commerce by the regulation of labor relations in 
both interstate transportation, manufacturing, and other forms 
of productive activity. 

FEDERAL CONTROL OVER FOREIGN COMMERCE 

145. The scope of the power of Congress to regulate foreign com- 
merce is at least as extensive as is its control over inter- 
state commerce. It seems that its power to prohibit foreign 
commerce is less restricted than its power to exclude goods 
or persons from interstate commerce, but this may be due 
in part to the fact that the national government has exclu- 
sive and plenary control over the nation’s international re- 
lations. 

Tito power of Congress to regulate foreign commerce is con- 
ferred upon it by the same clause that confers upon it the power 
to regulate interstate commerce. It has never been claimed that 
its power over the former is less than its power over the lat- 
ter. It may, accordingly, be asserted that the principles deter- 
mining what regulations are valid exercises of the power to reg- 
ulate interstate commerce would apply in determining what 
would be valid regulations of foreign commerce. It is, not, how- 
ever, as clear that a regulation that would be invalid as applied 
to interstate commerce would be invalid as applied to foreign 
commerce. It has at times been intimated that the power to 
exclude articles from foreign commerce, unlike that of excluding 
them from interstate commerce, is unlimited.®® No case has 
been found holding invalid any Act of Congress excluding any ar- 
ticle from foreign commerce.*® This is in sharp contrast with the 
decisions (heretofore discussed) holding that Acts of Congress 
excluding certain goods from interstate commerce exceeded the 

Buttfleld V. Stranalu-in, 192 U.S. 131, 60 L.Ed. 808, Ann.Cas.l916C, 
470, 2-i S.Ct 310, 48 L.Ed. 523 (pro- 317 (prize fight films). See, also, Bro- 

liililting Importation of tea below a Ian v. United States, 230 U.S. 21G, 
speeiiied standard lielcl a proper ex- 35 S.Ct. 285, 59 L.Ed. 544 (probibit- 
erclse of eommerce power). ing transportation of opium imported 

in violation of statute prohibiting its 
S3 See following cases sustaining importation). As to exclusion of 
statutes prohibiting Importation of aliens, see Oceanic Steam Navigation 
given articles Into tiie United States:-; 'Co. v. "Stranahan, 214 U.S. 320, '29 
The Ahby Dodge v. U. S., 223 U.S. ' S.Ct 671, 53 DEd. 1013. There is 
166, 32 S.Ct 310, 56 L.Ed. 390 (deep no doubt that the power includes the 
sea sponges taken by divers); Web- prohibition of exports as well a’s 
er v, Freed, 239 U.S. 325, 36 S.Ct ' those of imports. 
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powers conferred by the commerce clause, despite the fact that 
judicial statements have often described the power to regulate 
interstate commerce as a plenary power as much so as that of 
regulating foreign commerce. It has not proved to be so in 
actual practice. This may be due in part to the fact that the 
control of foreign commerce involves international relations 
whose control is exclusively vested in the federal government.®^ 


FEDERAL CONTROL OVER NAVIGABLE WATERS OF THE 
UNITED STATES 

146. The commerce power of Congress includes that of controlling 
the navigable waters of the United States, regulating their 
use for the purposes of interstate and foreign commerce, and 
regulating the activities of those using them therefor so far 
as such regulation is an appropriate means for protecting or 
promoting the use of such waters for such forms of com- 
merce. 

The power of the national government over the navigable wa- 
ters of the United States has already been incidentally referred 
to in discussing the power of Congress under the commerce clause 
to promote the development of facilities for conducting inter- 
state and foreign commerce. This is but a part of the total fed- 
eral maritime power. That includes two wholly distinct things: 
(1) control over interstate and foreign commerce so far as that 
involves (a) transportation by water on the navigable waters 
of the United States or the ocean, and (b) the instrumentalities 
engaged therein or used therefor; and (2) control over the nav- 
igable waters of the United States, irrespective of whether or not 
the matter controlled constitutes interstate or foreign commerce 
or something directly related thereto. The former of these only 
is based on the commerce clause, the latter having its source in 
that provision of Article 3, Section 2, of the Constitution which 
includes in federal judicial power all cases of admiralty and mari- 
time jurisdiction. This latter will be considered when the fed- 
eral judicial power is discussed. 

The scope of federal maritime power dependent upon the com- 
merce clause extends to aU the navigable waters of the United 
States. A navigable water of the United States is one which, 

s^The commerce clause also con- tribes. For a discussion thereof, see 
fers upon Congress the power to United States v. Holliday, 3 Wall 
regulate commerce with the Indian 407, 18 L.Ed. 182. 


272 ^ ^ ^ CSbL. 8 

navigable in fact, forms, either alone or in conjunction with oth- 
er connecting navigable waters, an avenue of interstate or for- 
eign commerce.®® The test of navigability originally adopted 
was that of tidal flow,®® but it is now navigability in fact.®’ It 
is immaterial that it lies wholly within the boundaries of a single 
state. Hence a canal, constructed by a state and lying wholly 
within it, connecting two navigable waters of the United States, 
is itself a navigable water of the United States.®® Every body 
of water which is a part of the navigable waters of the United 
States is subject to fedei’al control for purposes of regulating 
and improving navigation thereon, irrespective of the ownership 
of the beds of the stream and tlie extent of riparian rights in 
the stream as defined by state law.®® This is the basis of fed- 
eral control oi'cr bridges, docks and harbor lines already dis- 
cussed. The courts are loathe to hold that federal constructions 
that purport to be for the purpose of improving navigation on 
such waters are not in fact such. This has in fact enabled the 
national government to carry out important power development 
projects as an incident to improving the navigable character of 
the navigable waters of the United States.^® In no case has the 
Supreme Court invalidated such projects on the theory that the 
commerce power was being employed as an invalid support for 
projects unrelated to the objectives realizable by exercises of 
the commerce power. The federal control over such navigable 
waters also includes extensive powers of regulating vessels ply- 
ing upon them,*’ even those operating thereon in intrastate com- 
merce only. Hence federal steamboat licensing and inspection 
acts may validly apply to the latter.*® The same principle vali- 


ssTIie Daniel Ball, 10 Wall. 557, 
19 L.Ea. 099. 

30 The Thomas Jefferson, 10 
Wheat 42S, 0 L,E(1. 358. 

37 The Genesee Chief v. Fitzhngh, 
12 How. 4-13, 13 L.Ed. 1058. 

38 The Eobert Parsons, Perry v. 
Haines, 391 U.S. 17, 24 S.Ct 8, 48 H. 
Ed. 73 (Erie Canal). As to the status 
of a lake or river entirely within the 
boundaries of a single state and not 
connected by navigable waters with 
a navigable water of the United 
States but over which an interstate 
railroad ferried its cars, see The 
Katie, D.O., 40 P. 480, T L.R.A. 55. 


89 United States v, Chandler-Dun- 
bar Water Power Co., 229 U.S. 63, 
33 S.Ct. 067, 57 L.Ed. 1063; United 
States V. Cress, 243 U.S. 316, 37 S.Ct. 
380,61 L.Ed. 746. 

40 See discussion of prevailing and 
dissenting opinions in ASHWAND- 
ER V. TENNESSEE VALLEY AU- 
THOEITY, 297 U.S. 288, 56 S.Ct. 466, 
80 L.Ed, 688, Black’s Cas. Constitu- 
tional Law, 2d, 261. 

41 The Daniel Ball, 10 Wall. 55T, 
19 L.Ed. 999. 

43 United States v. Jackson, 26 
Ped.Cas. p. 559, No. 15,458. 
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dating their application to such vessels would justify any con- 
trol over any activities on such waters as may be appropriate 
to protect or promote their use for purposes of interstate or for- 
eign commerce.*® 

CONSTITUTIONAL LIMITATIONS UPON EXERCISES OF THE 
COMMERCE POWER 

147. The exercise of the commerce power is limited by several con- 
stitutional limitations expressly aimed at that objective, and 
also by every general limitation upon federal powers con- 
tained in the Constitution. The most important limitation 
of the latter type is the due process clause of the Fifth 
Amendment. 


Specific Limitations 

There are several specific constitutional limitations imposed on 
Congress’ exercise of its power to regulate interstate and for- 
eign commerce. It is prohibited from giving any preference by 
any regulation of commei’ce to the ports of one state over those 
of another;** and vessels bound to, or from, one state may not 
be obliged to enter, clear or pay duties in another.*® The Eight- 
eenth Amendment, now repealed, expressly prohibited the sale 
or transportation of intoxicating liquors within, their importa- 
tion into, and their exportation from the United States for bev- 
erage purposes.*® The Twenty-first Amendment, which repealed 
the Eighteenth, also prohibited the transportation or importa- 
tion of intoxicating liquors into any state, territory or possession 
of the United States in violation of the laws thereof. These pro- 


43 That Congress had the power 
to authorize the United States to 
construct the Panama Canal, see 
Wilson V. Shaw, 204 U.S. 24, 27 S.Ct 
283, 51 L.Ed. 351. 

44 u.S.C.A.Const., Art. 1, Section 9. 
For cases considering this provision, 
see Pennsylvania v. Wheeling & Bel- 
mont Bridge Co., 18 How. 421, 15 L. 
Ed. 435, and Aiaska v. Troy, 258 U. 
a 101, 42 S.Ct 241, 66 L.Ed. 487. 

45 u.S.C.A.Const Art 1, Section 9. 

46 For cases discussing the scope 
of Congress’ power in enforcing the 

Rottsohaefer Const.Law-~18 


Eighteenth Amendment, U.S.C.A. 
Const. Amend. 18, see Kuppert Inc. v. 
Caffey, 251 U.S. 264, 40 S.Ct 141, 64 
L.Ed. 260 ; Hamilton v. Kentucky 
Distilleries & Warehouse Co., 251 U. 
S. 146, 40 S.Ct 106, 64 L.Ed. 194; 
Cunard S. S. Co. v, Mellon, 262 U.S. 
100, 43 S.Ct. 504, 67 L.Ed. S94, 27 A. 
L.R. 1306 ; Everard’s Breweries v. 
Day, 265 U.S. 545, 44 S.Ct 628, 68 
L.Ed. 1174 ; Selzman v. United 
States, 268 U.S. 406, 45 S.Ct 574, 
69 L.Ed. 1054; Lambert v. Yellow- 
ley, 272 U.S. 581, 47 S.Ct 210, 71 
L.Ed. 422, 49 A.L.R. 575. 
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visions have produced very little important judicial construction 
of their effect upon the federeil commerce power. 

Due Process Clause of Fifth Amendment 
The exercise of the commerce power is subject to every gen- 
eral limitation upon federal legislative power found in the Con- 
stitution. The majority of them are seldom likely to be made the 
basis for an attack upon exercises of that power. The one that 
has been most frequently invoked by litigants has been the pro- 
vision of the Fifth Amendment that no person shall be deprived 
of his life, liberty, or property without due process of law. The 
Supreme Court has explicitly recognized that this is a limit on 
Congress’ exercise of its commerce power.^’ There have, how- 
ever, been but few federal regulations enacted under the com- 
merce clause that have been held invalid for conflict with its re- 
quirements. It has been often urged against the validity of leg- 
islation and orders of the Interstate Commerce Commission reg- 
ulating the relations of interstate railroads with the public and 
with each other. An order establishing through routes and joint 
rates does not violate it,*® nor does a statute imposing on the 
initial carrier liability for damages caused by connecting carriers 
where the former is entitled to recover from the carrier actual- 
ly causing the damage whatever it has been compelled to pay.*® 
Orders of the Interstate Commerce Commission directing inter- 
change of traffic among carriers do not violate due process.®* 
Its orders directing carriers to follow reasonable rules in the 
distribution of cars during periods of car shortage do not de- 
prive owners of private cars of property without due process 
merely because they deprive him of a competitive advantage 
incident to their ownership.®* Nor does such order deny due 
process to a shipper because it deprives him of the advantage 
derivable from the location of his mines on two railroad lines.®* 

47 Virginian Kj, Co, T, System Fed- 
eration No. 40, Railway EmiJloyees 
Department of American Federation 
of Labor, 300 U.S. 515, 5T S*Ct 592, 

81 L.Ed. TS9. 

48 St Louis t^ontliwestern R. Co, v. 

United States, 245 U.S, 136, 38 S.Ct 
49, 62 199. 

48 Atlantic Coast Line R. Co. % 

Riverside Mills, 219 U.S. 186, 31 S. 


Ct 164, 65 L.Ed. 1G7, 31 L.R.A.,N.S., 
7. . 

60 Chicago, I. & E. By. Co. v. Unit- 
ed States, 2T0 U.S. 2S7, 46 S.Ct. 220, 
70 L.Ed. 590. 

61 Assigned Car Cases, 274 U.S. 
664, 47 S.Ct 727. 71 L.Ed. 1204. 

S3 United States v. New River Co., 
265 U.S. 533, 44 S.Ct. 610, 68 L.Ed. 
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An order whose effect is to permit one carrier to use another’s 
equipment without compensation takes the latter’s property with- 
out due process and is invalid.®® Congress may prohibit the is- 
suance by railroads of free passes for use in interstate commerce, 
and due process is not violated by voiding even antecedent con- 
tracts for their issuance.®^ The due process clause prevents the 
enforcement of confiscatory rates for interstate transportation 
or associated services. It has also been invoked to attack fed- 
eral regulation of labor regxilations in or affecting interstate 
commerce. It was one basis for holding invalid an Act of Con- 
gress prohibiting railroads from discriminating against their em- 
ployees engaged in interstate commerce because of their mem- 
bership in a labor imion.®® This case has in substance been over- 
ruled by the recent decisions prohibiting railroads and other em- 
ployers from engaging in unfair labor practices in or affecting 
interstate commerce. The restrictions on employers imposed 
by those prohibitions have been held not to deny them due proc- 
ess.®® The most important recent decision in which the due 
process clause was held to invalidate legislation regulating the 
relations of interstate railroads and their employees is that of 
Railroad Retirement Board v. Alton Railroad Co.®’ It was the 
reason for holding invalid such provisions of the compulsory 
retirement pension system as those that required the mainte- 
nance of a single pension fund instead of separate funds for each 
railroad, included among the beneficiaries all who had been em- 
ployed by the railroads within one year prior to the enactment 
of the Act regardless of the reason for their discharge, and meas- 
ured the amoxmt of the pension by unreasonable factors. The 
procedural limits required by due process in the administrative 
enforcement of legislative policies in the field of interstate com- 
merce are no different than those prevailiog in other fields. 


68 Chicago, E. I. & P. B. Co. t. 
United States, 284 U.S. 80, 62 S.Ct 
87, 76 177. 

64 Louisville & N. E. Co. v. Mott- 
ley, 219 U.S. 467, 31 S.Ct 265, 55 L. 
Ed. 207, 34 L.E.A.,N.S., 671. 

65 Adair V. United States, 208 U.S. 
161, 28 S.Ot 277, 62 L.Ed. 436, 13 
Ann.Cas. 764. 

68 NATIONAL LABOE EELA- 
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67 295 U.S, 330, 56 S.CL 758, 79 
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The Commerce Poioer and Freedom of the Press 
The First Amendment to the Constitution prohibits Congress 
from making any law abridging the freedom of the press. The 
protection of this provision was invoked by an agency engaged 
in the collection and distribution of news to newspapers publish- 
ed throughout the country in an attempt to invalidate an order 
of the National Labor Relations Board. The order required the 
agency to reinstate an employee who, according to the Board’s 
findings, had been discharged because of his labor union activi- 
ties. The duties of the employee had included that of rewrit- 
ing news received at the office in preparing it for distribution 
to newspapers. It was claimed that the enforcement of the or- 
der would infringe the freedom of the press by depriving the 
employer of his freedom to determine what should be published 
by conferring upon the Board power to control that matter 
through its regulation of the employer’s labor relations. The 
claim was denied by a majority of the Supreme Court since the 
Board’s order neither prevented the employer from discharging 
any person for failure to edit the news without bias nor deprived 
the employer of complete freedom to publish the news accord- 
ing to his own desires.®* A dissenting opinion found the order 
violative of the constitutional provision protecting the freedom 
of the press which was construed to include the right to exercise 
an uncensored judgment in the hiring and discharge of the em- 
ployees tlirough whom the publisher’s policies are to be effec- 
tuated. 

58 Associated Press V* National La- 
bor Kelations Bd., SOI U,S, 103, 5? 

S.Ct 650, 81 L.m 953. 
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GENERAL CONSIDERATIONS 

148. Tlie powers of a state are limited not only by valid exercises 

by Congress of its power to regulate interstate and foreign 
commerce but also by the commerce clause itself. The lat- 
ter, however, has not deprived a state of all power to enact 
local laws that regulate or affect such commerce. 

149. A state may, in the absence of conflicting federal regulation, 

regulate those local phases of interstate commerce that per- 
mit of local diversity of regulation, but not those phases 
thereof which require uniformity of regulation throughout 
the nation. 

150. The commerce clause prevents a state from regulating even its 

local internal affairs if their regulation by it imposes a direct 
burden upon interstate commerce, but it does not of its own 
force prevent a state from regulating either its internal af- 

commerce if its regulation thereof 
affects such commerce only indirectly. 

The social and economic life and organization of the nation 
have increasingly transcended state lines. It has already been 
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shown how the close integration of local and interstate activi- 
ties has affected judicial construction of the federal commerce 
power. It is also impossible to ignore this factor in consider- 
ing how far the power of the states to deal with those activities 
has been affected by the commerce clause. It has never been 
denied that a valid exercise by Congress of its commerce pow- 
er would render inoperative any state regulation in conflict 
therewith, whether its subject-matter were a transaction in in- 
terstate commerce or one so closely connected therewith as to 
bring it within the legitimate ambit of federal control. The 
problem has been to define how far the states are prevented 
from regulating any matters, including transactions of the fore- 
going character, in the absence of a valid exercise of its com- 
merce power by Congress. The possible matters with respect 
to which this issue might arise are (1) activities and transac- 
tions that are in themselves interstate commerce and thus 
regulable by Congress, (2) those that are not in themselves in- 
terstate commerce but are so closely connected therewith as to 
be regulable to some extent by Congress, and (3) those local 
matters that come within neither of the foregoing classes and 
which can be directly regulated by Congress (so far as it has 
any power to legislate v/ith respect thereto) (a) mainly by 
giving legislative expression to a limitation on the states’ power 
to regulate them which would exist by virtue of the commerce 
clause even apart from such Congressional legislation and, (b) 
perhaps, by freeing the states from such restriction. The pre- 
cise meaning of this classification can be clarified by examples. 
The interstate transportation of goods or persons is an example 
of the first class; the activities of commission men and dealers 
at stockyards under the circumstances present in Stafford v. 
Wallace ^ may be taken as an example of the second class. Con- 
gress has the power affirmatively to regulate in both these 
cases. It is more difficult to give an example of the third clgsg 
since their number is probably x-elatively limited. The deter- 
mination of the jurisdiction of its courts by a state may be taken 
as an example. The courts of a state can derive their jurisdic- 
tion only from the state’s own laws. The laws of a state con- 
ferring it are, however, subject to the limitations of the federal 
Constitution as are its laws dealing with any other matter. The 
commerce clause imposes such a limitation.® The Congress 

1238 D.S. 495, 42 S.Ct 307, 66 It, * Davis v. Farmers’ Co-op. Equity 
Kd. 735, 23 A.L.K. 229. Co., 202 U.S. 312, 43 S.Ct 556, 67 
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could undoubtedly prohibit state courts from exercising a ju- 
risdiction whose exercise woiild conflict with the commerce 
clause although its action would be quite superfluous. It could 
not affirmatively regulate their jurisdiction as it could other 
local matters such as the rates for intrastate transportation.® It 
might, perhaps, relieve their jurisdiction of a limit that the 
courts might derive from the commerce clause in the same 
manner as it has been permitted to relieve the exercise of a 
state’s police power from the restrictions resulting from the 
“original package” doctrine.* The problems of how far the 
commerce clause itself limits a state can be conveniently classi- 
fied in the foregoing manner. 

The 'Nature of the Commerce Power 

The limits imposed upon a state by the commerce clause are 
limits upon its power to regulate matters of the kind referred 
to in the preceding paragraph. The issue is always that of the 
validity of a particular regulation, or plan of regulation, there- 
of. The courts have developed several tests for determining this 
issue. The nature of the commerce power has been used as 
the premise for deducing one series of tests for defining how 
far a state may provide a rule governing interstate commerce 
in the absence of federal regulation thereof. The problem of the 
nature of the commerce power arose early in the nation’s his- 
tory. The view that the power was exclusive was favored, al- 
though not dogmatically asserted, by Mr. Chief Justice Marshall 
in his opinion in Gibbons v. Ogden.® The view that it was ex- 
clusive only as to those subjects of the power requiring a uni- 
form system of regulation, but concurrent with the states as to 
those permitting local diversity of treatment, was definitely 
formulated by Mr. Chief Justice Taney in his opinion in Cooley 
V. Board of Wardens of Port of Philadelphia use of Society for 
Relief of D. P.® The mere grant to Congress of the power to 
regulate interstate commerce was held to prohibit the states 
from legislating to provide a rule to govern those subjects of 
the commerce power requiring a uniform national rule, but 
not to provide a rule to govern those subjects permitting local 
diversity of treatment. The states in enacting legislation of 

4 See In re Eahrer, 140 U.S. 545, 
11 S.Ct. 865, 86 L.Ed. 672. 

8 9 Wheat. 1, 6 L.B(1. 23. 

612 How. 299, 18 HEd. 996. 


3 See Railroad Commission of Wis- 
consin V. Chicago, B. & Q.'R. Co., 257 
U.S. 563, 42 S.Ct 232, 66 L.E!d. 371, 
22 A.I 1 .E. 1086. 
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the latter type were deemed to be exercising a power to regu- 
late interstate commerce retained by them despite the grant 
to Congress of the power to regulate that commerce. The tests 
were adopted in a case sustaining the enforcement of state pilot- 
age rules against vessels while operating in interstate and foreign 
commerce. The later cases in which they have been employed 
have generally involved state regulation of transactions in in- 
terstate commerce. They have been used in sustaining a limited 
local i’egulation of intei'state feiTiage rates, and state control 
of rates charged local consumers of natural gas delivered to 
them directly from points without the state.* Tlie sale and de- 
livery of gas and electrical current by producers in one state 
to distributing companies in another were held to constitute 
an essentially national aspect of interstate commerce and not 
one local to the state of either origin or delivery. The com- 
merce clause itself was, accordingly, held to prohibit both those 
states from regulating the prices thereof.* The tests first 
definitely formulated in Cooley v. Board of Wardens of Port of 
Philadelphia use of Society for Relief of D. P. were used in 
these later decisions even though the Court treated the state 
regulations involved therein as exercises of the police power 
of the states and not as exercises of a reserved power to regu- 
late interstate commerce. Their judicial use in passing on the 
validity of state legislation prescribing rules to govern inter- 
state commerce is thus independent of whether such legislation 
is deemed to be an exercise of a reserved power to regulate 
interstate commerce or of some other power reserved to the 
states. This result is in accord with sound constitutional theory. 
The commerce clause limits the states in exercising every gov- 
ernmental power which they possess. It would, therefore, limit 
any power to regulate interstate commerce reserved to them 
by the Constitution. It would, accordingly, be impossible to 
deduce all of the limits imposed upon the states by the commerce 
clause from the exclusive or concurrent nature of the commerce 
power. That method could be employed to determine the ex- 

Fort Kldimond & Bergen Point ^ 9 State of Missouri ex rel. Bai*' 
E’erry Co. v. Hoard of Chosen Free- rett v. Kansas Natural Gas Co., 2G5 
holders of lliidson County, 234 U.S. ■ U.S. 298, 44 S.Ct. 544, 68 L.Ed. 1027 ; 
317, 34 S.Gt. 821, 58 L.E(i. 1330. Public Utilities Commission of Rhode 

Island y. Attleboro Steam & Elec- 
s PennsylTania Gas Co* v. Public trie Co., 273 U.S. 83, 47 S,Ot 294, 
Service Commission, Second Dist. of 71'L.Ed. 549, 
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tent of the commerce power reserved to the states, but scarcely 
to define how far a state might exercise its other powers with- 
out violating the commerce clause. The ultimate basis for 
invalidating state legislation for violation of that clause is that 
such legislation unduly hampers the freedom of interstate com- 
merce. The existence of that prohibited result does not depend 
upon whether such legislation is cin exercise of a reserved pow- 
er to regulate interstate commerce or of the state’s police power. 
It depends rather upon the subject-matter and the character of 
the legislation. The tests of the validity of state action that 
have been considered in this paragraph constitute a recognition 
of the relevance of the former of these two factors in deter- 
mining whether a given state regulation unconstitutionally bur- 
dens interstate commerce. They were framed with particular 
reference to state regulations of activities and transactions that 
are themselves a part of interstate commerce, and their use has 
in fact been practically confined to cases involving that type of 
legislation. Their use even in this field has been of limited value 
because of the absence of any general test for distinguishing 
between those subjects of the commerce power or phases of 
interstate commerce requiring uniform national regulation and 
those permitting local diversity of treatment. They are also 
not properly adapted for testing the validity of state action 
regulating local matters that are not themselves interstate com- 
merce, and have received but slight recognition in that field. 

TJie Commerce Power and Local Interests of the States 
The principles derived from Cooley v. Board of Wardens of 
Port of Philadelphia use of Society for Relief of D. P. do not 
furnish an adequate approach to the problem of defining the 
limits imposed upon the states by the commerce clause. A 
more generalized technique is required, and has in fact been 
developed. The primary purposes of the commerce clause were 
to promote and protect interstate commerce and trade by pre- 
venting the states from interfering with their freedom through 
discriminatory or other burdensome exercises of the states’ 
reserved powers. The power to regulate interstate commerce 
was conferred upon Congress in part at least to secure those 
objectives. The conduct of such commerce invariably involves 
activities and transactions occurring within the states, whose 
interests will generally be affected in some measui’e thereby. 
There is no method by which the states can compel Congress 
to regulate interstate commerce and trade so as to protect even 
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their legitimate local interests and policies from injuries caused, 
in whole or in part, by the conduct of interstate commerce and 
trade within them. A construction of the commerce clause de- 
priving the states of all power to regulate such commerce and 
trade would frequently involve the sacrifice of a local interest 
that reasonable men generally would consider of greater im- 
portance than the right to conduct such commerce and trade 
with complete immunity from even reasonable state regulation 
thereof. It would, for example, be unreasonable to hold that 
freedom of interstate commerce ought to be maintained even 
at the cost of requiring a state, in which cattle raising was an 
important industry, to admit cattle suffering from a contagious 
disease. The commerce clause has received no such extreme 
construction. It confers upon interstate commerce, and thus 
upon the transactions and activities constituting interstate com- 
merce and trade, immunity from such state regulation only as 
is deemed in law directly to burden it or them. The Congress 
may displace any state regulation not directly burdening inter- 
state commerce if it deems the national interest to require it, 
since its power is paramount to that of the states.’® 

The integration of a state’s social and economic life that makes 
it impossible to prevent the conduct of interstate commerce 
within it from affecting to some extent its local affairs and in- 
terests also involves the important consequence that a state’s 
regulation of the latter affects the former to some degree. It 
has been shown in Chapter 8 that Congress may protect in- 
terstate commerce against injury proceeding from a state’s regu- 
lation of matters that are not themselves a part of interstate 
commerce. Congressional action is not, however, the sole pro- 
tection against such state action. The commei’ce clause itself 
imposes some limits on a state’s power to regulate even the 
most distinctively local matters, A regulation thereof is invalid 
insofar as its enfoi'cement would impose a direct burden upon 
interstate commerce.’’ 

The mere grant to Congress of the power to regulate inter- 
state commerce thus opei’ates to curtail to some extent the 
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power of a state to regulate what would generally be considered 
its purely local matters, but does not operate to completely de- 
prive it of power to regulate even interstate commerce itself. 
The test of the validity under the commerce clause of state 
regulations, whatever their subject-matter, is their effect upon 
interstate commerce. They are invalid if they impose a direct 
burden upon it, but valid if their effect upon it is merely indi- 
rect. There is no exact principle for determining whether the 
effects of a particular regulation upon interstate commerce be- 
long in the one or the other of these classes. A decision thereon 
is rather the result of the exercise of judgment guided, but not 
completely determined, by certain tests that have been formulat- 
ed from time to time by the courts. A regulation that discrimi- 
nates against interstate commerce, or the aim or necessaiy re- 
sult of which is to gain a local benefit at its expense, is almost 
invariably held invalid as directly burdening it.^* The fact that 
its subject-matter is one not requiring uniformity of national 
regulation is frequently relied upon to sustain it, while the fact 
that its subject-matter is one requiring such uniformity is often 
invoked to invalidate a regulation.^® The actual extent of the 
burden is an important factor in determining whether it is di- 
rect or merely incidental. Thus a state law requiring trains, in- 
cluding inter-state trains, to slow down at crossings has been 
sustained where its effect upon the operation of interstate trains 
was relatively slight, but invalid as imposing a direct burden 
upon interstate commerce where the effect of its enforcement 
would have been to double the running time of an interstate 
train and where none of the crossings were particularly dan- 
gerous.^® The extent of the burden is not, however, decisive. 
Reasonable state quarantine laws are valid although they practi- 
cally stop interstate commerce in the quarantined articles.^® 
The basis for their validity is not that they impose but a slight 
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and factually indirect burden upon interstate commerce, but 
rather that its imposition is justified as a reasonable means for 
protecting an interest of the state that is more important than 
the national interest in freedom of interstate trade in the quar- 
antined articles. It is this that prevents the burden from be- 
ing deemed in law a direct burden upon interstate commerce 
within the meaning of the principle defining the limits imposed 
upon a state’s powers by the commerce clause. A burden that 
is in fact rather slight may nevertheless constitute a direct bur- 
den within that principle because the purpose for imposing it 
does not justify a regulation that in fact interferes with inter- 
state commerce.*’ The Constitution does permit a limited sacri- 
fice of the national interest in freedom of interstate trade and 
commerce for the reasonable protection of at least some state 
interests and policies. The tests that courts use in determining 
whether a state has transgressed the limits within which the 
commerce clause gives it freedom to protect itself, even at the 
expense of interstate commerce, guide them in reaching a deci- 
sion on that issue. Their ultimate choice between the national 
and the local interests implicit in every decision on such issues 
depends in part upon factors that are not, and cannot be, pre- 
cisely indicated by the concepts of “direct burden” and “indi- 
rect effect” employed in the statement and solution of problems 
of this character. The decisions in wliich those concepts have 
been applied are the principal source of the limited precision that 
can be given them. 

CONTRACTION OR EXPANSION OF STATE POWER THROUGH 
FEDERAL ACTION 

151. An exercise by Congress of its commerce power by which it 

regulates a matter that a state might regulate in the absence 
of federal legislation reduces to that extent the area of 
legitimate state regulation of, or affecting, interstate com- 
merce. It prevents the enforcement of any state regulation 
that conflicts with its provisions or that interferes with the 
realization of its objectives. 

152. Congress has a limited power to permit a state to enforce its 

regulations which, but for such assent, would be held invalid 
for conflict with the commerce clause. The precise limits of 
its power in this respect have not yet been determined. 

17 REAL SII.K HOSIERY MILLS, 45 S.Ct. 525, C9 L.Ed. 982, Black’s 
INC. V. PORTLAND, 268 U.S, 825, Cas. Constitutional Law, 2d, 284 
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Conflicting Federal and State Regulations 

The principles thus far discussed define the limits within which 
the commerce clause permits the states to act in the absence 
of conflicting federal legislation. The area within which they 
are free to act thereunder may be reduced at any time by valid 
federal legislation, whether or not enacted under the commerce 
power. There is no affirmative duty upon Congress to enact any 
legislation of that character, and it is the sole judge as to how 
far the national interest requires it to exercise its powers in such 
manner as involves limiting state control over interstate com- 
merce and related activities.^* The principal problem is to de- 
termine how far a particular federal regulation supersedes state 
legislation. It does so whenever there is a direct and positive 
conflict between the two. This would exist if conflicting regula- 
tions applied to precisely the same subject. Thus state laws gov- 
erning the duty of a railroad carrier to furnish cars for inter- 
state shipments are superseded by federal legislation regulating 
that subject.^* A state law is unenforceable which penalizes a 
railroad for refusal to accept freight for interstate shipment 
where to accept it would involve a violation of the Interstate 
Commerce Act, 49 U.S.C.A. § 1 et seq.** A direct and positive 
conflict might also exist even though the state and federal regu- 
lation did not cover the same subject if the necessary effect of 
the enforcement of the former would interfere with the success- 
ful application of the latter. Thus the enforcement of a state 
rule governing a railroad’s duty to furnish cars for intrastate 
shipments might result in its inability to comply with a federal 
rule concerning the furnishing of cars for interstate traffic. The 
factor that causes the state law to be supex’seded in such cases 
is that it interferes with the effective accomplishment of the pur- 
poses for which the federal regulation was enacted. The state 
regulation is enforcible if its enforcement will not interfere with 
their realization.*^ There is no general rule for determining 
whether or not its enforcement is compatible with the realiza- 
tion of the national policy expressed in the federal statute. It is 


18 Kelly V, Washington, S02 U.S. 
1, 58 S.Gt 87, 82 L.Ecl. S. 

18 Chicago, E, I. ■ & P. K. Oo. ’T., 
Hardwick Farmers’ Elevator Co., 226 
ms. 426, 83 S.Ct. 'lT4, 57 X.Bd. -284, 
46 L.B.A.,N.S., 208. 

20 Southern Ey, Co, v. Beid, 222 
U.S. 424, 32 S.Ct 140, 56 L.Ed. 257. 


21 Savage v. Jones, 225 U.S, 501, 
32 S.Ct. 715, 56 L.Ed. 1182; Illinois 
Cent. E. Co. V. Fuentes, 236 U.S. 157, 
35 S.Ct. 275, 59 L.Ed. 517; Erie K. B. 
Co. V. People of State of New York, 
233 U.S. 671, 84 S.Ct. T56, 58 L.EdL 
1149, 52 L.E.A.,N.S., 268, Ann.Gas, 
1915D, 138. 



286 THE COMMERCE CaDAIJSB AOT STAm POWERS Ch. 9 

a question of fact in each case. The issue is one that arises most 
frequently where the state and federal regulations govern ac- 
tivities or transactions that are themselves interstate commerce. 
It may, however, arise where the subject of the regulation of one 
or both governments is an activity or transaction that is not in 
itself interstate commerce. The principles already stated are 
equally applicable to such cases. If the federal regulation of 
such matters is a valid exercise of its commerce or other powers, 
it prevails over any state regulation thereof so far as there is 
a conflict between them. There is no indication that the courts 
determine whether such conflict exists by any other principles 
tlian those employed where both governments have assumed to 
regulate transactions in interstate commerce. There is no valid 
reason why tliey should employ other principles.®* 

Power of Congress to Expand Scope of State Regulation 
The limits which the commerce clause itself imposes upon a 
state are matters for judicial determination as are all other con- 
stitutional questions. Congress has, however, a limited power to 
permit the enforcement of state regulations affecting interstate 
commerce the enforcement of which would be invalid but for such 
permission. This power has been exercised to prevent the com- 
merce clause from being availed of to interfere with or defeat 
a state’s enforcement of certain of its local policies. It was first 
used to protect states that had enacted laws prohibiting the lo- 
cal manufacture and sale of intoxicating liquors against having 
their policy rendered ineffective by importations of such liquors 
from other states. The Supreme Court had construed the com- 
merce clause as prohibiting a state from preventing the importer 
from making a sale of the imported liquoi-s in their original 
package.®* This led to federal legislation permitting the state 
law prohibiting local sales to apply to such sales. This was sus- 
tained as a valid exercise of the commerce power.®^ It did not, 
however, prevent interstate shipments of liquors that were de- 
livered directly to consignees who had ordered them.®® This was 
remedied by subsequent federal legislation prohibiting the inter- 
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state transportation of intoxicants into a state if intended to be 
there received, possessed, sold or used in violation of its laws. 
It has been stated that the purpose of this enactment was “to 
prevent the immunity characteristic of interstate commerce from 
being used to permit the receipt of liquor through such commerce 
in states contrary to their laws, and thus in effect afford a means 
by subterfuge and indirection to set such laws at naught.” *® 
This statute was also held a valid exercise of the commerce pow- 
er.®’ The effect of this decision was to validate the state pro- 
hibition law as applied to interstate shipments of liquor into it. 
The result of the decisions sustaining the two federal enactments 
herein discussed was to give a state’s regulations a scope previ- 
ously denied them on the basis of the commerce clause. Con- 
gressional legislation along the same lines, enacted to assist the 
states in enforcing their local policies against the use and sale of 
prison-made goods -within them, has recently been held a valid 
exercise of the commerce power.®* 

These decisions are the logical developments of a theory long 
ago formulated in Leisy v. Hardin.** There is dictum in the opin- 
ion in that case that the commerce power is exclusive so far as 
interstate commerce requires a uniform system of national regu- 
lation, and that, therefore, the states cannot regulate that com- 
merce within that field “without the assent of Congress.” The 
implication is clear that they may do so with such assent and 
within the limits thereof. The principal problem raised by these 
decisions is whether this power of Congress to give its assent 
is subject to any limits based on the commerce clause itself. They 
show that such assent may be validly given to permit a state to 
regulate not only transactions which are not in themselves in- 
terstate commerce, but also those that are a fundamental part 
thereof. The federal legislation giving this assent must be a 
valid regulation of interstate commerce.*® It dearly could not 
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be exercised so as to permit a state to do anything which it was 
expressly prohibited from doing by any provision of the Consti- 
tution, and as clearly may be exercised to permit it to do that 
which the Constitution expressly permits it to do with the con- 
sent of Congress, such as laying a duty of tonnage.®^ The prin- 
cipal matter discussed by the Court in the first case involving 
this problem was the existence of the power of Congress to give 
its assent at all rather than the limits thereon.*® An important 
basis for sustaining the Webb-Kenyon Act, 27 U.S.C.A. § 122, 
was that its prohibitions were limited to an article of commerce 
whose movement in interstate commerce Congress might have 
completely pi’chibited.*® The Court had to meet a contention 
that to construe the commerce power so as to permit state pro- 
hibitory laws to be made operative as to intoxicants by Congres- 
sional action would furnish a basis for subjecting interstate com- 
merce in all articles to state control. Its answer was that “the 
exceptional nature of the subject here regulated is the basis up- 
on which the exceptional power exerted must rest, and affords no 
grounds for any fear that such power may be constitutionally 
extended to things which it may not, consistently with the guar- 
anties of the Constitution, embrace.” The limit on the power is 
made to depend upon the power of Congress to prohibit inter- 
state commerce, at least in those cases in which the enforcement 
of the state legislation will operate to restrict the interstate flow 
of goods. The principles governing the power of Congress to 
enact legislation prohibiting interstate transportation have re- 
cently been modified to expand its scope. It may enact such pro- 
hibition with respect to articles that are in themselves useful and 
harmless as well as with respect to those that aio harmful. Con- 
gress may shape its policy in the light of the fact that freedom 
of intei’state commerce would aid in the frustration of valid state 
laws enacted under the states’ police power, and may, therefore, 
restrict or prohibit the interstate ti’ansportation of articles the 
traffic in which a state has validly prohibited in its internal com- 
merce. It has been stated that the “pertinent point is that where 
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the subject of commerce is one as to which the power of the state 
may constitutionally be exerted by restriction or prohibition in 
order to prevent harmful consequences, the Congress may, if it 
sees fit, put forth its power to regulate interstate commerce so 
as to prevent that commerce from being used to impede the car- 
rying out of the state policy.” The test implicit in this state- 
ment is that the federal pov/er may be exerted in aid of a state 
policy of restricting or prohibiting local commerce if said policy 
is itself valid under the federal Constitution. The principal pro- 
visions of that Constitution limiting a state in that matter are 
those of the Fourteenth Amendment, but the commerce clause 
itself is also such. The inclusion of the latter in testing the va- 
lidity of state action for purposes of determining how far Con- 
gress may exercise its commerce power to aid the state in making 
its local policy effective despite the restraints of the commerce 
clause involves a circuity of reasoning that reduces the useful- 
ness of the test. This can be avoided by excluding the commerce 
clause as a factor in testing the constitutionality of the basic state 
policy. In any case, however, the Fourteenth Amendment would 
become an important factor in defining the scope of the federal 
commerce power. The full implications of the new test have not 
yet been developed. It is quite probable, however, that there 
will ultimately emerge some more precise basis for distinguish- 
ing between those state policies that Congress can, and those 
that it cannot, thus aid. It is also probable that the interest 
of freedom of interstate commerce will be recognized as a factor 
in determining what state policies are sufficiently important to 
warrant Congressional restriction of the freedom of that com- 
merce in the interest of protecting the local policies of a state. 
Despite judicial recognition that the power of Congress to restrict 
or prohibit interstate commerce is very extensive, it has never 
yet been decided to be without limits implicit in the commerce 
clause itself. The present trend, however, justifies the view that 
Congress will be held to have exceeded those limits in extreme 
cases only. Its power to aid the states in their enforcement of 
a local policy is very broad. 

The cases sustaining the power of Congress to assent to the 
enforcement of state legislation that would have been unenforci- 
ble but for such assent have aU involved exercises of their police 

34 KENTUCKY WHIP & COIJjAR Black’s Cas. Constitutional Law. 2<J, 
CO. V. ILLINOIS CENT. R. CO., 209 230. 

U.S. 334, 67 S.Ot. 277, 81 L.Ed. 270. 

Rottsciiaefkb Const .La w— xj; 
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power by the states,®® It remains an unsettled issue v.^hether it 
can relieve the states of limitations on their taxing powers that 
have been judicially developed from the commerce clause. This 
matter will assume increasing importance as state sales taxes 
increase in number, scope and amount. The reasoning of the 
decisions already discussed throws practically no light upon this 
issue. This is not necessarily conclusive. However, the Supreme 
Court has held numerous state taxes invalid as imposing a direct 
burden on interstate commerce without having ever intimated 
that the states’ lack of power could be cm^ed by Congressional 
assent to the imposition of such taxes. This is in sharp contrast 
with Its pronouncements on the power of the states to burden in- 
terstate commerce by exercises of tlie police power of the states. 
The Court has, however, frequently treated taxation as a form of 
regulation even in cases in which the levy was for revenue pur- 
poses only. It would be pure speculation to discuss how far the 
Court w'ill treat it as such for the purposes of enabling Congress 
to relieve states from some of the obstacles to the enactment 
and enforcement of tax policies that are clearly valid under the 
federal Constitution except as to interstate transactions. 


STATE QUARANTINE AND INSPECTION LAWS 

153. A state may by reasonable quarantine regulations prevent the 

introduction into it from other states or foreign countries 
of goods and persons, or the transportation thereof through 
it, so far as reasonably necessary for the protection of its 
general morals, health, safety or welfare. A quarantine that 
is too broad in its provisions is invalid as imposing a direct 
burden upon interstate or foreign commerce, as the case 
may be. 

154. It may also subject such goods or persons to such reasonable 

inspection as may be necessary to protect those interests, 
and in that connection require the payment of reasonable 
inspection fees, but excessive inspection fees are, so far as 
interstate commerce is involved, invalid as direct taxes 
thereon. 


88 In the following caseis the state 
fees, the payment of which was held 
permitted by the tVilson Act, were 
held to have boon exercises of the 
states’ police power: Pabst Brewing 


Co, V. Crenshaw, 193 D.S. 17, 25 S. 
Ct. 552, 40 L-Ecl. 925; Phillips v. 
City of Mobile, 208 U.S. 472, 28 S. 
Ct. 370, 52 L.Bd. 57a 
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155. Section 10 of Article 1 of the Constitution permits a state to 

impose an inspection fee upon imports and exports without 
the consent of Congress, but the amount thereof is subject 
to the control of, and revision by. Congress. 

156. State quarantine or inspection laws that discriminate against 

interstate or foreign commerce are invalid for conflict with 
the commerce clause. 

The preceding discussion has shown that the commerce clause 
itself places important restrictions upon a state in exercising its 
police power. The general principle is that a state police regula- 
tion imposing a direct burden upon interstate commerce is in- 
valid regardless of its subject-matter. The scope of this princi- 
ple cannot be defined by any merely deductive process of reason- 
ing, but only by a consideration of the specific and concrete ap- 
plications that it has judicially received. Some of the more im- 
portant of these will be considered in the discussion that follows. 

State Quarantine Laws 

A state may protect certain of its interests even though this 
imposes upon interstate commerce so serious a burden as its com- 
plete prohibition. The commerce clause has not rendered the 
state impotent to protect its residents and their property against 
at least certain forms of injury and damage from the introduc- 
tion into it of goods or persons from other states, or the trans- 
portation through it of such goods or persons. This principle 
has been frequently invoked to sustain state quarantine laws. 
These have usually prohibited the introduction into the state of 
a given article of commerce coming from another state. Its 
transportation through the state has sometimes been forbidden, 
and in the case of some of the laws has been subjected to such 
risks as to amount to a practical prohibition of such transporta- 
tion. Most of them have imposed upon the carrier civil liability 
for damages caused by violating their provisions, and created 
presumptions to facilitate proof of the carrier’s liability. The 
principal avowed aim of such statutes has been to protect the 
health of the state’s residents against contagious diseases, to pre- 
vent the infection of its live stock by exposure to diseased stock, 
or to prevent the introduction and spread of contagious plant dis- 
eases. A state may protect any or aH of these interests by quar- 
antine legislation containing any or all of the provisions referred 
to above.®® It is essential to the validity of such legislation that 

38 SMITH V. ST. DOUIS & S. W. 45 LJJd. 847, Black’s Oas. Consatu- 
E. CO., 181 U.S. 248, 21 S.Ct. 603, tional Law, 26, 267; Missouri, K. & 
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one or more of such interests be threatened with injury by the 
introduction of the quarantined article into, or its transportation 
through, the state, and that its prohibitions and exclusions do 
not exceed those reasonably necessary to protect those interests. 
A quarantine may be directed not only against what is diseased 
but also against what has been exposed to contagious diseases.®'’ 
One that is so broad as to exclude articles that a state has no law- 
ful authority to exclude is invalid under the commerce clause. A 
statute quarantining against cattle coming from another state 
during a continuous period of eight months has been held invalid 
for that reason since it excluded sound as well as diseased cattle.®® 
A state may also impose quarantines against persons, and “ex- 
clude from its limits convicts, paupers, idiots, and Imiatics, and 
persons likely fo become a public charge, as well as persons af- 
flicted by contagious or infectious diseases.”®* The limits on its 
power to exclude persons are the same as those applicable to its 
exclusion of articles of commerce.*® 

This power of exclusion is one that lends itself to serious abus- 
es, particularly since courts are hesitant to overthrow the legis- 
lative judgment as to the existence of the conditions that justify a 
quarantine of the scope which a state may be seeking to enforce. 
The fact that such legislation is at times held invalid for conflict 
with the commerce clause shows, howwer, that there is a limit 
to judicial toleration of the legislative subterfuges sometimes re- 
lied upon to protect local interests against the competition of in- 
terstate trade. The theory on which state quarantines are sus- 
tained is not that they do not directly regulate and burden inter- 
state commerce but that the burden is one that interstate com- 
merce may reasonably be made to bear in order to protect vitally 
important state interests. A state’s power to quarantine against 
foreign commerce is no less than in the case of interstate com- 
merce.** State quarantine laws are operative only so long as 


T. R. Co. V. Habor, 1«0 TJ.8. C13, 18 
S.Ct. 48S, 42 Ij.Ed. 878. Qnarantinu 

laws may also bo enforced by penal 
sanctions; Asbell State of Kan- 
sas, 201) U.S. 251, 28 S.Ct. 485, 52 
L.E<I. 778, 14 Aini.Ciis. 1101, 

T. ST. LOUIS & S. W. 
R. CO., 181 U.S. 218, 21 S.Ct. 603, 45 
L.Ed. 847, Black’s Cas. Constitution- 
al Law, 2c!, 267, 


38 Hannlbfil & St EailroacI Co. 
V. Husen, 95 IT.S. 465, .24 L.Ed. 527. 

30 Quoted from Hannibal & St J. 
Railroad Co. v. Husen, 95 IT.S, 465, 
24 ,L.Ed. 527, 

40 chy. .Lung: . ?. ' .Freeman,. 92 U.S. 
.■275,:..23 X-Ecl. 55a : 

■ 41 Biorgan’s L. & T. B. & S. S. Co. 
V. Louisiana Board of Healtb, 118 
U.a 455, 6 S.Ct 1114, 30 L.Ed. 23T, 
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Congress permits them to be so. Federal quarantine regulations 
supersede them so far as they conflict with the provisions of the 
former or with the Congressional policy evidenced thereby.*® 


State Inspection Laws 

State inspection laws involve a milder form of police regulation 
than do quarantine laws. Their usual purpose is to determine 
the weight, condition, quantity and quality of articles that are to 
be sold or used within or beyond a state’s borders in order to de- 
termine their fitness therefor. The Constitution impliedly recog- 
nizes tlie right of a state to subject both imports and exports 
to inspection.*® There is no such recognition of its right to in- 
spect articles introduced into it from another state or shipped 
from it into the latter. It has, however, been frequently decided 
that the commerce clause is not violated by the mere enactment 
and enforcement of state inspection laws applicable to interstate 
commerce.** Inspection laws assume a variety of forms. In- 
spection is in some instances made a condition precedent to the 
right to introduce an article into a state as an alternative to a 
more rigid quarantine provision. This is valid so far as its pur- 
pose and effect are limited to excluding articles of commerce (or 
persons) the exclusion of which (or whom) is reasonably related 
to the protection of a legitimate state interest.*® Inspection is, 
however, more frequently made a condition precedent to the sale 
or use of the article within a state so far as concerns articles in- 
troduced into it from another state or foreign country. This is 
valid so far as it is a reasonable means for protecting the general 
health, safety, morals or welfare of the state. Inspection may be 
required whether the goods are to be sold within the state in the 
original package or after they have been incorporated in the 
general mass of pi’operty within the state.*® It has been intimat- 
ed that the state’s power of inspection over goods shipped into 
it for personal use is less than if they are intended to be sold with- 


40 Oregon- Washington R. , & ' Nav. 
Co. V, Washington, 270 TJ.S, 87, 46 S. 
Ct 279, 70 KEd. 482. 

43 U.S.C.A.Const Art. 1, Section 10. 

44 1"). E. Foote & Co. V. Stanley, 
232 U.S. 494, 34 B.Ct. 377, , 68 E.Ed. 
698; Turner y. Maryland, 107 U.S. 
38, 2 S.Ct 44, 27 L.Ed. 370. 


rado, 187 U.S. 137, 23 S.Ct. 92, 47 
L,Ed. 108 ; Morgan’s L. & T. It. & S. S. 
Co. V. Louisiana Board of Health, 
118 U.S. 455, 6 S.Ct 1114, 30 L.Bd. 
237. 

46 Askren v. Continental Oil Co., 
■252 U.S. 444, 40 S.Ct. 355, 64 L.Ed. 
654; Savage v. Jones, 225 U.S. 501, 
32 S.Ct. 715, 56 L.Ed. 1182. 


46 Held V. Peoiile of State of Co!o- 
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in it*’* The basis for the distinction is not very substantial since 
the evils against which a state may protect itself will generally 
result from the ultimate use of the article. The requirement of 
inspection in the case of articles intended to be shipped outside 
of the state is valid under the same general principles as apply to 
goods introduced into a state, although the interests to be pro- 
tected differ from those intended to be safeguarded by inspection 
of the latter. In one such case inspection was required to aid in 
preventing the theft of the article,** whOe in another its aim 
seems to have been to protect the outside markets of the domes- 
tic product.*® 

Inspection Laws Discriminating Against Interstate or Foreign 
Commerce 

The courts have recognized that state inspection laws furnish 
a convenient cloak for burdening interstate and foreign commerce 
in order to achieve objectives that a state may not legitimately 
promote at their expense. They have, therefore, held invalid 
state laws that purport to be inspection laws if their real pin'- 
pose is to gain a benefit for local trade, industry, or agriculture 
at the expense of interstate or foreign commerce. The two most 
common devices employed to attain this objective are the enact- 
ment and enforcement of inspection laws the purpose or practical 
effect of which is to restrict or destroy such commerce, and their 
taxation under the guise of imposing inspection fees thereon. 
Statutes of the former type usually involve discrimination against 
such commerce. The discrimination is obvious where inspection 
is limited to articles produced outside of the state and sold within 
it, and a statute so limiting inspection is invalid for conflict with 
the commerce clause.®* A statute requiring inspection for meat 
products sold within the state only if derived from atiimals 
slaughtered more than one hundred miles from the place of sale 
in practical effect discriminates against the sale within the state 
of the meat products of other states and imposes an invalid bur- 
den upon interstate commerce.®* An inspection statute that in 
tenns applies to all articles of a given class sold within the state. 


41 fnnce v. W. A. Vandercook Co„ 
170 U.S. 438, 18 S.Gt 074, 42 
1100. 

48 Territory of New Mexico ex 
rei IS. J. McLean t. Denver & E. O. 
E. Co., 203 tF.S, 38, 27 S.Ct % 51 L. 
m 7a 


49 Turner t. State of Maryland, 
107 U.S, SS, 2 S.Ct 44, 27 L.Ed. 370. 

sovolght V. Wriglit, 141 U.S. 62, 
11 S.Ct 855, 35 hMil 638. 

51 Brimmer v. Rebman, 138 IJ.S. 
7S, 11 S.Ct. 213, 34 LMl S62. 
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whether produced within or without the state, will be invalid if 
the required inspection is of such character, or is burdened with 
such conditions, as will in fact produce a discrimination against 
interstate or foreign commerce. The case of Minnesota v. Bar- 
ber®* involved a statute of that character. The statute prohibited 
the local sale of certain meat products for human consumption 
unless derived from animals whose soundness and health had 
been ascertained by a local inspection made within twenty-four 
hours prior to their slaughter. The practical effects of its en- 
forcement would have been the exclusion from the state’s mar- 
kets of meat products derived from animals slaughtered outside 
of the state, and the concentration within the state of the proc- 
essing of all such meat products sold within it. The inevitable 
discrimination against interstate commerce that would have re- 
sulted from its enforcement made its enforcement invalid for con- 
flict with the commerce clause. The factor emphasized by the 
courts in these cases was the discrimination against interstate 
and foreign commerce by the enforcement of the several statutes 
involved in them. 

The commerce clause, however, protects interstate and foreign 
commerce against other burdensome state regulations than those 
that discriminate against them. A non-discriminatory state in- 
spection requirement may be violative of the commerce clause 
if it unduly burdens such commerce. The cases dealing with 
state inspection fees illustrate that.®* The principles developed 
in the cases involving inspection laws apply also where inspection 
is required before domestic products may be shipped in interstate 
or foreign commerce, although it is practically inconceivable that 
such inspection would ever involve a discrimination against 
articles produced in other states resulting from the sole action 
of the state requiring such inspection. 

Inspection Fees— Foreign Imports and Exports 

A state may charge an inspection fee for the service perform- 
ed in making the inspection, and most inspection statutes pro- 
vide for the payment of such fee.®* The Constitution specifically 


6a 136 U.S. S13, 10 S.Ot 862, 34 I* 
Ed. 465. 

6S See Vance v. W. A. Yandercook 
Co., 170 U.S. 438, 18 S.Ct. 674, 42 
L.Ed. 1100, wliich holds invalid an 
extremely burdensome condition im- 
posed on the right to ship intoxicants 


into a state for use therein which 
the state had sought to sustain as an 
inspection law. The Court did not 
consider it a true inspection law, but 
intimated that it would he invalid 
even if considered to be such. 

64 Patapsco (3 nano Co. v. North 
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provides that a state may, without the consent of Congress, lay 
imposts or duties upon imports and exports to the extent that do- 
ing so may be absolutely necessary for the execution of its inspec- 
tion laws.®® This provision has no application to goods intro- 
duced into a state from another state or to those shipped from 
one state into another. Its scope is limited to imports from, and 
exports to, a foreign country.®® There may at times exist a ques- 
tion as to whether a state statute that exacts a payment in con- 
nection with the importation or exportation of goods is an in- 
spection law or a disguised attempt to levy prohibited imposts 
or duties thereon. If, however, the statute is construed to be a 
bona fide inspection law, the payment is deemed an inspection fee 
and valid if not in excess of what is absolutely necessary for the 
execution of such law.®’ It has been stated that it would be void 
if it exceeded the amount so needed for the execution of such 
law.®* The same provision of the Constitution that permits a 
state to impose inspection fees as an incident to the mspection of 
imports and exports provides that “the net produce of all duties 
and imposts, laid by any state on imports and exports, shall be 
for the use of the treasury of the United States,” and that all 
laws laying any such imposts or duties shall “be subject to the re- 
vision and control of Congress.” These provisions in terms ex- 
tend to aU such imposts and duties, including those laid to defray 
the absolutely necessary expenses of executing a state’s inspec- 
tion laws so far as they apply to imports and exports. It is de- 
batable whether this involves the consequence that the issue 
whether they exceed in amount that “absolutely necessary” for 
executing those inspection laws is one the ultimate determination 
of which lies vsdth Congress rather than the courts. This view 
appears to have support in judicial dictum.®® It is, however, dif- 
ficult to reconcile with the view, also supported by judicial die- 


Carolina Board of Agriculture, 171 
U.S. 345, 18 S.Ct. S62, 43 L.Ed. 191. 

S5 0. B,O.A.Const. Art. 1, Section 
10 . 

66 Territory of New Mexico ex rel. 
E. J. McLean v. Denver & B. G. B. 
Co., 203 U.S. 38, 27 S.Ct. 1, 51 L.Ed. 
78. 

57 Neilson v. Garza, Fed.Gas.No. 

10,091. 

58 Neilson v, Garza, Fed.Cas.No. 

10,091. 


56 Neilson v. Garza, Fed.Gas.No. 

10,091. Quere whether Congress is 
limited, in revising a state iiispection 
fee on exports, by the prohibition of 
0,S.G.A.Const. Article 1, Section 9, 
that it shall lay no tax or duty on 
articles exported from any state, and 
whether, if it is, it would be violat- 
ing that provision by fixing the fee 
at an amount in excess of that “ab- 
solutely necessary” for the execution 
of the state’s inspection law? 
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turn, that such fees would be void if in excess of that “absolutely 
necessary” for executing a state’s inspection of imports and ex- 
ports.®* It may be that a basis for their reconciliation can be 
found by making the amount of the fee a decisive factor in de- 
termining whether the statute exacting the fee is really an in- 
spection law. 

Inspection Fees — Interstate Imports and Exports 
The provision last considered has no application to state in- 
spection fees imposed on articles coming into one state from an- 
other state or shipped from the former into the latter. The 
amount of the fee is in such cases limited by the principles pro- 
tecting interstate commerce from being directly burdened by the 
action of a state. The problem is frequently formulated as that 
of preventing a state from levying a prohibited tax upon inter- 
state commerce under the guise of imposing an inspection fee 
thereon. It has been stated that the amount of the fee is not a 
judicial question unless so unreasonable and disproportionate to 
the cost of the service as to raise an inference that the statute 
is not really an inspection law.®^ It is immaterial whether judicial 
review of inspection fees be viewed in that, or some other man- 
ner. It has long been, and continues to be, a recognized prac- 
tice. The established rule is that such fees may not, over any 
considerable period, materially exceed the costs of making the re- 
quired inspection.®* The cases are few in which their excessive 
character can be determined without investigating their actual 
operation, although they may be declared invalid if their unrea- 
sonableness is clear from the face of the statute imposing them. 
The factor that has been generally relied upon to establish this 
before experience has demonstrated it has been that the state 
has imposed upon one set of officials inspection and other duties 
not a part thereof and paid the whole or a part of the joint ex- 
penses from the proceeds of the inspection fees. This does not 
conclusively prove the fees to be excessive, but has, however, 
been held to give rise to a prestimption of their invalidity and to 
put the burden of showing that the fees do not materially ex- 
ceed the cost of inspection upon those seeking to collect the al- 
so Neiisonv. Garza, Fed.Cas.No. 6*D. E. Foote & Co. v. Stanley, 
10,091. 232 U.S. 494, 34 S.Ct. 377, 58 L.Ed. 

698; Standard Oil Co. v. Graves, 249 
61 Territory of New Mexico ex rel. U.S. 389, 39 S.Ct, 320, 63 L.Ed. 662. 
K J. McLean v. Denver & R. G. B. Quere whether the costs must he 
Go., 203 U.S. 38, 27 S.Ct. 1, 51 L.Ed. reasonable? 

78. 
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leged fee.®* The validity of fees is in most cases determined 
only on the basis of their actual results. A state legislature is 
not required in the first instance to do more than reach a rough 
equivalence between the eimount of the fee and the cost of in- 
spection. Courts do not usually interfere immediately merely 
because the fee exceeds the expense of inspection, but usually 
accord the legislature a reasonable opportunity to reduce the 
fee to a reasonable amount.®* If it fails to make the requisite 
adjustment and continues the excessive fee in force, courts wUl 
declare it invalid.®® A fee that is excessive is void in its entirety, 
and no part of it is collectible.®® There is, however, no right to re- 
cover fees paid during the reasonable test period on the basis 
of their results during that period.®’ No case has been found de- 
termining whether excessive fees, paid after a reasonable test 
period has shown them to be such, are recoverable. 

The system of inspection and inspection fees has been applied 
most frequently in connection with articles shipped into or out 
of the state. It is not, however, restricted thereto. It may be 
used to insure that property used within the state in interstate 
transportation is properly maintained for safe and efficient use 
therein. The amount of the fee that may be validly charged 
therefor is governed by the same principles that were set forth in 
the preceding paragraph.®® 


63 D. E. Foote & Co. V, Stanley, 
232 U.S. 494, 84 S.Ct, 377, 58 L.Ed. 
G98 ; Great Northern Hy. Co. v. 
Washington, 300 U.S. 154, 57 S.Ct. 
397, 81 L.Ed. 573. 

64 D. E. Foote & Co. V. Stanley, 
232 U.S. 404, 34 S.Ct. 377, 58 L.Ed. 
608; Pure Oil Co. v. State of Minne- 
sota, 248 U.S. 158, 39 S.Ct. 35, 63 
L.Ed. 180. 

65 D. E. Foote & Co. v. Stanley, 
232 U.S. 494, 34 S.Ct. 377, 58 L.Ed. 
698 ; Standard Oil Co. v. Grayes, 249 


U.S. 389, 39 S.Ct. 320, 63 I/.Ed. 662; 
Phipps y. OleTeland Refining Co., 
261 U.S. 449, 43 S.Ct. 418, 67 I/.Ed. 
739. 

66 Great Northern Ey. Co. y, Wash- 
ington, 300 U.S. 154, 57 S.Ct 397, 81 
L.Ed. 573. 

67 Pure Oil Co. y. State of Minne- 
sota, 248 U.S. 158, 39 S.Ct, 35, 63 
L.Ed. ISO. 

68 Great Northern By. Co. t. Wash- 
ington, 300 U.S. 154, 57 S.Ot 397, 81 
L.Ed.. 573. / 
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STATE REGULATION OF INTERSTATE TRANSPORTATION 

157. A state is prohibited by the commerce clause from completely 
denying to any person the right to engage in interstate 
transportation within it, but it may, so far as not in con- 
flict with federal regulations, subject the exercise of that 
right to reasonable regulation even though this involve a 
limited prohibition of interstate transportation. 

The right to engage in interstate commerce within a state, 
whether conceived as derived or not derived from the Constitu- 
tion,®® is protected thereby against certain forms of state ac- 
tion. The quarantine and inspection law cases show, however, 
that its exercise is not immune to certain forms of state regu- 
lation. There was a long period during the nation’s history 
when Congress made very slight use of its powers to regulate it, 
and during which state regulation of many of its phases was a 
common practice. This included the regulation of many phases 
of interstate transportation and navigation. Congress has not 
even yet assumed complete control over these activities, with 
the result that the states have continued to exercise a considera- 
ble measure of control over them. The validity of many of these 
past and present attempts at their regulation by the states has 
been adjudicated. The result is a vast body of specific decisions 
defining the area of permissible state regulation of interstate 
transportation and navigation in the absence of federal regula- 
tion thereof. The general principle applied in them all is that 
state regulation that directly burdens such transportation is in- 
valid while that which merely affects it indirectly is valid. The 
decisions, therefore, help to definitize the meaning of those con- 
ceptions and have Vcdue as such. 

The Right of Persons to Engage in Interstate Transportation 
Within a State 

A state may not completely deny to any person the right to 
engage in interstate transportation within it. It may not con- 
fer a monopoly thereof upon any person even though it is con- 
fined to one method of transportation, since that would involve a 

69 See for the view that it is not 2d, 222 ; for the view that it is, 
derived from the Constitution, GIB- Crutcher v. Commonwealth of Ken- 
BONS V. OGDEN, 9 Wheat. 1, 6 DEd. tucfey, 141 U.S. 47, 11 S.Ot. 851, 35 
23, Black's Gas. Constitutional Law, L.Ed. 649. 
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denial, to that extent, of the right of others to engage therein.™ 
The ultimate basis for this position would equally invalidate 
any attempt on the part of the state itself to assume a monopoly 
of interstate transportation within its borders. Interstate fer- 
ries seem at one time to have constituted a limited exception to 
the general rule in that a state was held empowered to confer an 
exclusive right of ferriage from its side of the river but to be 
without power to prevent the landing within it of goods and 
persons transported from the opposite side.’^ This position has 
long since been abandoned by subjecting such ferries to the 
general rule.™ State legislation requiring interstate carriers by 
bus or truck, that operate over the state’s highway system, to ob- 
tain a certificate of convenience and necessity from designated 
state officials before engaging in interstate transportation violates 
the commerce clause if the purpose of the requirement is to pre- 
vent competition.’^ it cannot be sustained as a valid regulation 
of the use of the state’s highways since its aim is not to regulate 
the manner of their use but to determine who shall be permitted 
to use them. It thus amounts to an attempt by a state to deter- 
mine who shall be permitted to engage in interstate transportation 
within it, and imposes a direct and invalid burden upon interstate 
commerce. A requirement of that character is probably valid if it 
is reasonably necessary to promote safety on the state’s high- 
ways.™ A state is equally prevented from determining who 
shall be permitted to engage in interstate transportation within 
it by requiring a license as a condition precedent thereto imless 
the requirement can be justified as a proper safety measure or 
as an incident to controlling the use of facilities furnished by 
it.™ Its power to exact a license fee for the exercise of that right 
is similarly limited.’® The Supreme Court has rigorously en- 


TO GIBBONS V. OGDEN, 9 Wheat. 
1, 6 L.Bd. 23, Black’s Gas. Constitu- 
tional Law, 2d, 222. 

Conway v. Taylor’s Executors, 1 
Black 603, 17 L.Ed. 191. 

72 City of Sault Saint Marie v. In- 
ternational Transit Co., 234 U.S. 333, 
34 S.Ct. 826, 58 L.Ed. 1337, 52 L.E.A., 
-N.S., 574. 

7SBnck V. Kuykendall, 267 U.S. 
307, 45 S.Ct. 324, 69 L.Ed. 623, 38 
A.L.R. 286. The same decision was 
made in Bush & Sons v. Maloy, 267 
U.S. 31T, 45 S.Ct, 326, 69 L.Ed, 627, 


which differed from the case first 
cited only in that the state highways, 
the right to operate over which was 
involved therein, had been construct- 
ed without federal aid, 

74 Bradley v. Public Utilities Com- 
mission of Ohio, 2S9 U.S. 92, 53 S.Ct. 
577, 77 L.Ed. 1053, 85 A.L.R. 1131. ' 

75 City of Sault Saint Marie v. 
International Transit Co., 234 U.S. 
333, 34 S.Ct. 826, 58 L.Ed, 1337, 52 
L.R.A.,N.S., 574. 

76 Barrett v. New York City, 232 
U.S. 14, 34 S.Ct. 203, 58 L.Ed. 483. 
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forced the view that the conunerce clause was intended to de- 
prive the states of power to impede interstate commerce by 
limiting the right to engage therein to those selected or deter- 
mined by them in accordance with their frequently narrow and 
divergent policies. 

State Regulation of Interstate RaUroad Operations 

The inability of a state to condition the right to conduct in- 
terstate transportation within it on its consent has not prevented 
it from subjecting its exercise to a wide variety of regulation. 
There has been ample judicial recognition of its power to pro- 
mote public safety and welfare within its borders so far as this 
could be done without imposing too heavy a burden upon inter- 
state commerce. It may regulate the speed of interstate trains,’"’ 
and require them to slow down at railroad crossings.’® The lat- 
ter requirement was, however, held to impose an invalid burden 
upon interstate commerce when applied to a railroad line with 
one hundred and twenty-four crossings in one hundred and 
twenty-three miles, no one of which was particularly dangerous, 
and where compliance would have doubled the running time 
of interstate trains using that line.’® The safety of operations 
may be promoted by requiring locomotive engineers, including 
those operating interstate trains, to be examined to determine 
their fitness, and to be licensed.®® Statutes prescribing minimum 
train crews for trains operating in interstate commerce have 
been sustained as proper safety measures.®^ Considerations of 
the same general type have led courts to sustain state legisla- 
tion regulating the relations of carriers and their employees. A 
statute requiring them to make semi-monthly payment of wages 
due employees is valid even as applied to employees engaged in 
interstate transportation,*® as is one that abolishes contributory 

"i"} Erb y. Morasch, 177 U.S. 684, State of Alabama, 128 U.S. 96, 9 
20 S.Ct. 819, 44 L.Ed. 897. S.Ot 28, 82 L.Ed. 852. 

« Southern Ey. v. King, 217 U.S. si Chicago, R. I. & P. R. Co v. 
524, 30 S.Ct. 694, 54 L.Ed. 868. gtate of Arkansas, 219 U.S. 458, 81 

■>9 Seaboard Air Line R. Co. v. S.Ct. 275, 55 L.Ed. 290; St. Louis, 

Blackwell, 244 U.S. 310, 37 S.Ct I- M. & S. E. Co. y. State of Arkan- 

640, 61 L.Ed. 1160, L.R.A.1917P, sas, 240 U.S. 618, 36 S.Ct 443, 60 L. 


so Smith V. State of Alabama, 124 Erie R. Co. v. Williams, 233 XT. 

U.S. 465, 8 S.Ct. 564, 31 L.Ed. 508; S. 685, 34 S.Ct. 761, 58 L.Ed. 1155, 51 
Nashville, 0. & St. Louis R. Co. v. L.R.A„N.S., 1097. 


Oh . » 


:^02 THE COMMERCE CEAIJSB AND STATE POWERS 

negligence as a defense even as applied to injuries occurring 
while the employees are engaged in interstate commerce.®* No 
valid burden on interstate commerce results from prescribing 
proper equipment for locomotives running through a state,®-* 
nor from prohibiting the use of stoves to heat even those passen- 
ger cars that are used for interstate commerce.®® State regu- 
lations intended to insure adequate service have been frequently 
sustained. Statutes requiring trains to stop at specified classes 
of stations for taking on and discharging passengers have been 
held valid where the effect of their application was to provide rea- 
sonably adequate service, even though this required the stoppage 
of local trains carrying interstate passengers and of interstate 
trains running through the state.®® Requiring railroads to fur- 
nish additional service to communities already provided with 
adequate local service imposes an invalid burden upon interstate 
commerce.*’ Nor may a state compel an interstate train to 
turn aside from its direct route to accommodate a small town on 
a branch line,®* nor in effect prohibit such train from waiting 
for its connections at junction points by penalizing them for 
failure to comply with their time schedules within the state.®* 
The duty to exchange cars carrying interstate freight may be 
imposed in order to expedite the service.*® A state may impose 


83 Missouri Pacific B. Go. v. Castle, 
224 U.S. 541, 32 S.Ct. 606, 56 L.E(1 
875. 

84 Atlantic Coast Line K. Co. v. 
State of Georgia, 234 U.S. 280, 34 
S.Ct. 829, 58 L.Ed. 1312; Vandalia 
K. Co. V. Public SerTice Commission 
of Indiana, 242 U.S. 255, 87 S.Ct. 93, 
61 L.Ed. 276. The federal govern- 
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regulation; Napier v. Atlantic Coast 
Line R. Co., 272 U.S. 605, 47 B.Ct 
207, 71 L.EJd. 432. 

85 New York, N. H. & H, R. Co, v. 
People of State of New York, 165 U. 
S. 628, 17 S.Ct. 418, 41 L.Eld. 853. 

se Gladson v. State of Minnesota, 
166 U.S, 427, 17 S.Ct 627, 41 L.Ed. 
J1064; Lake Shore & M. S. R. Co. v. 
State of Ohio, 173 U.S. 285, 19 S.Ct 
465, 43 L.Ed. 702. 

87 Cleveland, C., C. & St L. R. Co. 
v. People of State of Illinois, 177 U. 


a 514, 20 S.Ct 722, 44 L.Ed. 868; 
Mississippi Railroad Comm, v, Illi- 
nois C. R. Co., 203 U.S. 335, 27 S.Ct 
90, 51 L.Ed. 209; Atlantic Coast 
Line R. Co. v. Wharton, 207 U.S. 328, 
28 S.Ct 121, 52 L.Ed. 230; Herndon 
V. Chicago, R. I. & P. R. Co., 218 U.S. 
135, 30 act 633, 54 L.Ed. 970; Chi- 
cago, B. & Q. R. Go. V. Railroad Com- 
mission of Wisconsin, 237 U.S. 220, 35 
S.Ct 560, 59 L.Ed. 926. 

88 Illinois Cent R. Co. t. Illinois, 
163 U.S. 142, 16 S.Ct 1096, 41 L.Ed. 
107 ; St Louis & S. E, R. Co. v. Pub- 
lic Service Commission of Missouri, 
254 U.S. 535, 41 S.Ct. 192, 65 L.Ed. 
389. 

89 Missouri, IC & T. R. Co. of 
Texas v. Texas, 245 U.S. 484, 38 S.Ct 
178, 62 L.Ed. 419, L.R.A,19180, 535. 

90 Missouri Pac. R. Go. v. Larabee 
Mour Mills, 211 U.S. 612, 29 S.Ct 
214, 53 L.Ed, 352; but If enforce* 
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reasonable requirements for the furnishing of cars for inter- 
state shipments.®^ There are, in fact, but few phases of the 
carrier’s duty to those whom it has undertaken to serve with 
interstate transportation that a state may not subject to rea- 
sonable regulation. Its laws may, so far as the commerce clause 
is concerned, regulate the liability of the carrier to an interstate 
shipper for loss or damage of the goods moving in interstate 
commerce if the injury occurred within it.®* Its power to apply 
the local law to this phase of interstate commerce exists whether 
that local law be statute or common law.®® It may inflict penal- 
ties for the failure of carriers to comply with duties imposed 
upon them in connection with interstate shipments in every 
case in which it has the power to impose the duties.®* This 
power has been frequently sustained when applied to the duty 
of telegraph companies to transmit or deliver interstate mes- 
sages. Thus it is valid to impose a penalty for the failure 
promptly to transmit telegrams received within the state for 
transmission to another state, at least where the failure is due 
to negligence occurring within the state.®® It is also valid to 
impose a penalty for failure to deliver promptly an interstate 
telegram received within the state,®* but invalid to impose a 
penalty for the failure to promptly deliver in another state a 
telegram sent from a point within the state imposing the penal- 
ty.®’ A state law invalidating a contract limiting the liability 
of a telegraph company for failure to perform the duty owed 
by it to the sender or sendee of a telegram may validly apply to 


meat of the requirement unduly bur- 
dens interstate commerce, it is in- 
valid, St. Louis S. W. B. Co. V. Ar- 
kansas, 217 U.S. 136, 30 S.Ct. 476, 54 
L.Ed. 698, 29 L.B.A.,N.S., 802. 

91 Illinois Gent B. Co. v. Mul- 
berry Hill Coal Oo„ 238 U.S. 275, 35 
S.Ct 760, 69 L.Ed. 1306. An un- 
reasonable state regulation of the 
duty to provide cars for interstate 
shipments violates the commerce 
clause, U.S.C.A.Const. Art. 1, § 8, 
cl. 3: Houston & T. 0. By. Co. v. 
Mayes, 201 U.S. 321, 26 S.Ct 491, 50 
L.Ed. 772. 


Hughes, 191 U.S. 477, 24 S.Ct 132, 
48 L.Ed. 268. 

93 Western Union Tel. Co, v. Call 
Publishing Co., 181 U.S. 92, 21 S.Ct 
561, 45 L.Ed. 7G5. 

94 Atlantic Coast Line B. Co. v. 
Mazursky, 216 U.S. 122, 30 S,Ct 
378, 64 L.Ed. 411. 

96 Western Union Tel. Co. v. Grovo, 
220 U.S. 364, 31 S.Ct 399, 55 L.Ed. 
49a 

96 Western Union Tel. Co. y. 
James, 162 U.S. 650, 16 S.Ct 934, 40 
L.Ed. 1105. 


93 Chicago, M. & St. P. B. Co. y. 97 Western Union Tel. Co. y. Pen- 
Solan, 169 U.S. 133, 18 S.Ct 289, 42 dleton, 122 U.S. 347, 7 S.Ct 1126, 
JUEd. 688; Pennsylyania B. Co. v. 30 L.Ed. 1187. 
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interstate telegrams sent from points within the state.®* These 
decisions show clearly that the commerce clause allows the 
states a wide area within which they are permitted to exer- 
cise their police power to protect local interests which might be 
adversely affected if certain aspects of interstate transportation 
were left unregulated until Congress intervened to do so. Their 
regulations Eire invalid for conflict with the commerce clause 
only if they exceed the reasonable necessities for protecting 
the local interest or aim to protect local interests so as to pro- 
cure a local advantage at the expense of interstate commerce. 
Many of the specific matters involved in the decisions herein 
cited are now regulated by federal statutes that have supersed- 
ed those state regulations in whole or in part. The decisions, 
however, still furnish useful guides for defining the limits of 
legitimate state regulation of interstate transportation.®® 

State Regulation of Interstate Transportation hy Motor Vehicles 
The development of interstate transportation by motor bus 
and motor truck has produced a vast body of state legislation 
aimed at its regulation. The factor that differentiates the prob- 
lem of its validity under the commerce clause from that of the 
validity of regulations applied to other modes of transporta- 
tion is the use, in connection with these methods of transporta- 
tion, of highways furnished, in whole or in part, at the expense 
of the state. This affords no basis for a state’s denial of the 
right to use its highways for interstate commerce for the pur- 
pose of reducing competition by requiring a person to obtain 
from the state a certificate of convenience and necessity before 
being permitted to use its highways for that purpose.^ It has, 
however, been stated that the commerce clause would not be 
violated if the denial of a certificate could be shown to be neces- 
sary to promote the public safety.® This was the basis for hold- 
ing that the denial of a certificate to engage in interstate trans- 
portation over a particular highway was not a violation of the 


S8 Western Union Tel. CJo. v. Com- 
mercial Milling Co., 218 U.S, 406, 31 
S.Ct 59, 54 hMa. 1088, 36 
N.S., 220, 21 AnmOas. 815. 

3^ Missouri Pac. E. Co. y. Porter, 
273 U.S. 341, 47 S.Ot. 383, 71 L.Ed. 
672 ; Western Union Tel. Co. y, 
Speight, 254 U.S. IT, 41 S.Ct 11. 65 
L.Ed. 104. 


iBuck V. Kuykendall, 267 U.S. 307, 
45 S.Ct 324, 69 L.Ed. 623, 38 A.L.R, 
286. 

2 Bradley y. Public Utilities Com- 
mission of Ohio, 289 U.S. 92, 53 S, 
Ct 577, 77 L.EdL 1053, 85 A.L.E. 
1131. 
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commerce clause.® There appear to have been other feasible 
routes in that case. The Court did not commit itself as to wheth- 
er it would have decided the case in the same way if there had 
been no such other routes. It did, however, state that the 
state regulatory body was under no duty to offer an alternative 
route in its order denying a certificate for the route over which 
the applicant had wished to operate. It is clear, therefore, that 
a state may impose some conditions precedent to the use of its 
highways even for purposes of interstate transportation. The 
issue thus becomes that of defining the principles employed to 
determine the conditions that may, and those that may not, be 
validly imposed. The test is the extent of the burden upon 
interstate commerce that compliance therewith would involve, 
and that depends not only upon the extent of the factual burden 
but as well upon the importance of the state’s interest that will 
be protected by compliance with it. A state may not require 
a private carrier to become a common carrier as a condition 
precedent to granting him a certificate to use its highways for 
interstate transportation;* nor require any carrier, private, 
conti’act, or common, to carry insurance or furnish a bond to 
indemnify the interstate shipper or passenger.® It may, how- 
ever, require any such carrier to carry insurance or furnish a 
bond to indemnify any others who may be damaged as a result 
of its operations over the state’s highways.® The imposition 
of that requirement is deemed a valid means for promoting 
highway safety. The right to use a state’s highways for inter- 
state transportation may also be limited to vehicles that have 
been registered with its officials, and the right to operate such 
vehicles in such commerce may be restricted to drivers licensed 
by the state.’ The right of a non-resident to use a state’s high- 
ways for such transportation may be validly conditioned upon 
his filing with a designated state official a consent to accept 
service upon said official for the commencement of actions aris- 


3 Bradley T. Public Utilities Com- 
mission of Ohio, 289 U.S. 92, 53 S-Ct. 
577, 77 L.Ea. 1053, 85 A.L.R. 1131. 

4Hichlgan Public Utilities Com- 
mission v. Duke, 206 U.S. 670, 45 S. 
Ct. 191, 69 L.Ed. 445, 36 A.L.R. 1105. 

6 Michigan Pub. Utilities Commis- 
sion V. Duke, 266 U.S. 570, 45 S.Ct. 
191, 69 L.Ed. 445, 86 A.L.R. 1105; 
Sprout T. South Bend, 277 U.S. 163, 
RoTT'sr IT ATiii'EK Const.La w— 20 


48 S.Ct. 502, 72 L.Ed. 833, 62 A.L.R. 
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Lines v. Perry, D.C., 47 F.2d 9C0; 
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ing out of the non-resident’s operation of his vehicle upon the 
state’s highways.® The statutes involved in the two decisions 
last cited were deemed promotive of the public safety. Restric- 
tions that can reasonably be held conducive to highway safety 
are generally sustained, even where made a condition precedent 
to the use of the highways for purposes of interstate transporta- 
tion. 

State Fees for Use of State Highways 
The fact that the highways have been furnished, in whole or 
in part, at the expense of the state is the basis for sustaining 
the exaction of fees for the privilege of using them. A state 
may impose such charge on those using its highways for pur- 
poses of interstate commerce as well as upon those using them 
for local transportation only. The charge is deemed compensa- 
tion for the use of facilities furnished by it to those using them.® 
The difficulty has been to prevent this right from being used 
as a disguised method for levying upon interstate commerce a 
tax which the commerce clause prohibits a state to impose 
thereon. A fee is valid under the commerce clause only if it 
represents a fair contribution to the cost of building and main- 
taining the highways. Since it is a direct burden upon inter- 
state commerce, so far as it is exacted from those using the 
highways for purposes of interstate commerce, it must affirma- 
tively appear that it is levied only as compensation.^® It may 
validly be based upon factors that reflect the extent of use 
made of the highways, such as the carrying capacity of the 
vehicles used in interstate commerce.^^ The conclusion that it 
was not levied as compensation for the use of the highways but 
as a license tax on interstate commerce was based in one case 
upon the facts that it was imposed by the state’s general revenue 
act, that its proceeds were used for the state’s general expenses 
although previously the state had placed the proceeds from 
fees intended to compensate it for the privilege of using its roads 


8 Kane v. State of New Jersey, 242 
U,S. 160, 37 S.Ct. 30, 61 L.Ed. 222, 

©Clark V. Poor, 274 U,S. 554, 47 
S.Ct. 702, 71 li.Ed. 1199; Intei-state 
Transit, Inc. v. Lindsey, 283 TJ.S, 183, 
51 S,Ot 380, 75 L.Ed. 953. 

18 Interstate Transit, Inc, t. Lind- 
sey, 283 U.S. 183, 51 S.Ct 380, 75 


L.Ed. 953. See Ingels v. Morf, 300 
U.S. 290, 57 S.Ct 439, 81 L.Ed. 653, 
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iiHickiin v. Coney, 290 U.S. 169, 
54 S.Ct 142, 78 L.Ed. 247; see 
Prouty V. Coyne, D.C., 55 F.2d 289 
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in a special road fund, and that there was no relation between 
the amount of the charge and the extent of use of the roads.^® 
A fee may, however, be valid even though the proceeds are not 
directly applied to road maintenance, if the manner of its col- 
lection clearly identifies it as a charge for the privilege of using 
the highways.^® The amount of the charge is frequently a de- 
cisive factor in determining its character and validity A fee 
that discriminated against those who use the road for inter- 
state commerce would be invalid on that account alone, but 
discrimination is not proved by showing that interstate users 
are taxed by a different method than intrastate users of the 
highways.^® The commerce clause permits a state to impose 
more than one form of charge, but the total levied may not 
exceed a reasonable compensation for the use of the highways.^® 
Whether all, or some only, of the several levies would be invalid 
where their total was excessive has not been determined. There 
is authority for the view that the fee may also cover the cost 
of policing the traffic.” The Supreme Court has never dis- 
cussed in detail just what cost items may be included in de- 
termining whether the fee is compensatoiy merely or a dis- 
guised levy of a prohibited tax. 

State Highway Safety and Conservation Measures 

A state has broad powers to regulate the actual operation of 
motor vehicles using its highways for interstate transportation. 
Regulations of the character sustained in the case of railroads 
would be equally valid when applied to motor vehicles so far 
as the commerce clause is concerned. A state’s interest in pre- 
serving its roads justifies it in fixing maximum loads, and its 
interest in maintaining highway safety justifies it in fixing 
maximum widths for vehicles operating upon them and regulat- 
ing the speed at which they may travel. The accomplishment 


12 Interstate Transit, Inc. v. Lind- 
sey, 283 U.S. 183, 51 S.Gt 380, T5 
L.Ed. 953. 

13 Morf T. Bingaman, 298 TJ.S. 407, 
66 S.Ct 756, 80 L-Ed. 1245. 
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of those ends requires the enforcement of such regulations 
against both interstate and intrastate traffic. The commerce 
clause does not prevent their application to the former though 
they in fact impose a direct burden upon it.^® Tlie Supreme 
Court has consistently refused to substitute its views for those 
of the legislatures as to the details of such regulations. Its 
position is not that it is wholly powerless to do so, but rather 
that it is not its proper function to do so as long as the legisla- 
tive choices remain within the fairly debatable range of rea- 
sonableness. It would not hesitate to declare such regulations 
invalid if they were so extreme as to impose a practically im- 
possible burden upon interstate trafiic and went beyond what 
was reasonably required to promote the public safety and the 
economical use of the roads. A state may also promote public 
convenience and safety by prescribing reasonable routes and 
fixing terminals for interstate busses operating over the public 
streets of a city, but may not debar them from using those used 
by them at a given time without making reasonable and ade- 
quate provision for others.*® It may be noted that, while much 
of the regulation of interstate motor vehicle traffic has been 
sustained by invoking the state’s right to control the use of its 
streets and highways, much of it would be equally valid if ap- 
plied to such vehicles operating over private rights of way. 

A state’s control over the intrastate operation of motor vehi- 
cles within it is limited to some extent by the commerce clause. 
There is no reason for excluding this matter from the local 
matters whose regulation is limited by the principle that it may 
not impose a direct burden upon interstate commerce. It has 
thus far been held that a certificate of convenience and necessity 
for intrastate operations may be validly required of an operator 
engaged within the state in both interstate and intrastate trans- 
portation.®® The Supreme Court, however, intimated in that 
case that conditions might arise xmder which the denial of a 
right to conduct intrastate traffic might be invalid as an undue 
burden upon the interstate traffic. A denial of the right to 

18 Morris v. Duby, 274 U.S* 135, 47 facilities for an interstate ferry, see 
S.Ct. 548, 71 L.Ed. 966; South Caro-. Mayor, Etc, of Vidalia v. McNeely, 
lina State Highway Dep’t v. Bam- 274 U.S. 676, 47 S.Ct. 758, 71 L.Ed. 
well Bros., 303 U.S. 177, 58 S.Ot 610, 1292. 

82 L.Ed. 734. 

20 Interstate Busses Corp. t. Holy- 

10 Phillips y, Moulton, D.C., 54 P. oke St. Ry. Go., 273 U.S. 45, 47 S.Gt. 
2d 119. For similar decision inyolv- 298, 71 L.Ed. 530. 
ing duty to permit adequate terminal 
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carry interstate passengers as a penalty for carrying intrastate 
passengers in violation of state law violates the commerce 
clause.®^ The enforcement of a valid requirement may not be 
secured by an unconstitutional method. 

State Regulation of Interstate Telegraph Services 

There are certain phases of interstate transportation that 
a state has almost invariably been denied the power to regulate. 
It may not require a telegraph company to deliver stock quota- 
tions, transmitted by it in interstate commerce to brokers select- 
ed by it with the approval of the stock exchange, to persons 
whom the exchange has failed to approve.®® The local delivery 
is an integral part of the interstate transmission of the quota- 
tions, and the effect of the state’s regulation was in substance 
to determine the persons with whom the exchange was required 
to engage in interstate commerce. The state has no more 
power to require those without its borders to engage in inter- 
state commerce with persons within it than it has to prohibit 
the former from engaging in such commerce with the latter, 
and its power in this matter is not increased merely because 
the non-resident has undertaken to engage in such commerce 
with some residents of the state. A different case would have 
existed had the state in which the exchange was located re- 
quired the telegraph company to make similar arrangements 
with another exchange located within it. The issue would then 
have been as to the state’s power to regulate the duty of inter- 
state carriers operating within it to serve the local public de- 
manding mterstate service; the issue would not have been as 
to that state’s power to require a person within it to engage in 
interstate commerce with one without the state. Its power to 
regulate the former to some extent was recognized in cases in- 
voiving railroads which have already been discussed; its lack 
of power to impose the latter requirement follows from the 
theory on which the case last cited was decided. 

Segregation of Races in Interstate Traffic 

A state may require common carriers to provide separate 
accommodations for its intrastate passengers belonging to differ- 
ent races, even though such carriers are also engaged in inter- 

81 Atlantic-Pacific Stages t. Stahl, *8 Western Union Tel. Co. v. Fost- 
D.C., 36 P.2d 260. ^ ^ ^ ^ er, 247 U.S. 105, 38 S.Ct. 438, 62 
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state commerce.*® It is, however, the general rule that it may 
not require the segregation of the races in interstate commerce, 
and a statute requiring it for all passengers has been held to 
violate the commerce clause.** The decision was supported by 
the argument that an undue burden might be imposed on inter- 
state commerce if the states were granted this power since dif- 
ferent states might adopt conflicting rules with respect thereto. 
A segregation statute has, however, been sustained as applied 
to a street railway company whose principal business consisted 
of carrying interstate passengers.*® It was held that, under the 
circumstances existing in that case, the regulation did not sub- 
ject interstate commerce to unreasonable demands and affected 
it only indirectly. The differences between the situation in 
which the burden resulting from such legislation is deemed 
undue, and that in which it is deemed reasonable, were largely 
differences in degree of burden. The problem with which these 
segregation statutes dealt has been met in part by the voluntary 
adoption of the principle of race segregation by the carriers 
themselves. They are permitted to do this in the absence of 
state or federal legislation prohibiting it*® 

State Begidatim of Bates 

The regulation of the rates of interstate transportation is 
vested in Congress, and its power to fix them is, with minor 
exceptions, exclusive. It has exercised this power in the case 
of interstate transportation by railroad. The states made fre- 
quent attempts at direct and indirect regulation of those rates 
prior to the exertion by Congress of its power to fix them. These 
have invariably been held violative of the commerce clause.*’’ 
A state’s absence of power extends not merely to a direct fixing 
of the rates for interstate traffic, but also to regulating the 
rate for that part of an interstate journey that occurs within 
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26 Chiles Y. C. & 0. By. Co., 218 

U. S. 71, 30 S.Ct 667, 54 L.Ed. 936. 

27 WABASH, ST. L, & P. BY. CO* 

V. PEOPLE OP STATE OP ' ILLI- 
NOIS, 118 U.S. 557, 7 S.Ct 4, SO L. 
Ed, 244, Black’s Cas, Constitutional 
Law, 2d, 271 ; Louisville & N. B. Co. 
V, Eubank, 184 U.S. 27, 22 S.Ct 277, 
46 L.Ed. 416; Bailroad Commission 
V. Worthington, 225 U.S. 101, 32 S.Ct* 
653, 56 L.Ed. 1004, 
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it.®® It is prohibited not only from prescribing the exact rate 
permitted to be charged, but also from requiring a given re- 
lationship to be maintained between local and interstate rates.®® 
It is sometimes difficult to determine whether a given move- 
ment is an independent intrastate movement or a mere continu- 
ation of an interstate journey, but if it is held to be the latter, 
the state may not fix the rate therefor.®® It has even been 
held that it may not fix the rates for transportation between 
two points within it if any part of the route lies within another 
state.®*^ It is, however, permitted to regulate the rates for 
transportation between two points within it over a course tra- 
versing the high seas,®® although this is considered foreign com- 
merce for purposes of federal control.®® The reason for the 
distinction between these cases appears to be that the former 
would involve giving the state’s law exterritorial force within 
another state while the latter involves no such consequence. 
A major reason for denying a state the power to fix or regulate 
interstate rates is the confusion that might result if every state 
were permitted to exercise such power even over that part 
of the journey occurring within it. The maintensmce of a uni- 
fied control over the system of interstate rates is a matter of 
broad national interest. The subject-matter is one requiring 
uniformity of regulation throughout the nation. It is because 
interstate ferriage was viewed as a local matter not requiring 
national uniformity of rate regulation that the commerce clause 
has been construed to permit each of the states between which 
a ferry operates to fix the rates for trips commencing from its 
side of the river.®^ The state may also prescribe the rate for 
round-trip tickets sold within it if the ferry operator voluntarily 


gSBailroad Commission v. Worth- 
ington, 225 U.S. 101, 32 S.Ct. 653, 66 
L.Ed. 1004. 

29 WABASH, ST. H & P. RX. CO. 
y. PEOPLE ^ OP STATE' OP ILLI- 

: NOIS, 118 U.S. '557,7' S'.Ct., 4, 30 L.Ed. 
244, Black’s Cas. Constitutional Law, 
2d, 271 ; Lonisville & N. E. Co. v. 
Eubank, 184 U.S. 27, 22 S.Ct 277, 
46 L.Ed. 416. 

30 See a g., Railroad Commission 
of Louisiana v. Texas & P. Ry. Co., 
229 U.S. 336, S3 S.Ct 887, 57 L.Ed. 
1215 ; Baltimore & O. S. W. R. Co. T. 


Settle, 260 U.S. 166, 43 S.Ct 28, 67 
L.Ed. 189. 

31 Hanley v. Kansas City Southern 
Ry. Co., 187 U.S. 617, 23 S.Ct 214, 
47 L.Ed. 833. 

32 Wilmington Transp. Co. y. Rail- 
road Commission of California, 236 
U.S. 151, 35 S.Ct 276, 59 L.Ed. 508. 

ssi^ord V. Goodall, N. & P. Steam- 
ship Co., 102 U.S. 541, 26 L.Ed. 224 

34 Port Richmond & Bergen Point 
Perry Co. v. Board of Chosen Free- 
holders of Hudson County, 234 U.S. 
317, 34 S.Ct. 821, 58 L.Ed, 1330, 
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assumes to sell them, but a doubt has been expressed as to the 
validity of such a regulation if coupled with a requirement that 
round trip tickets be sold.*® A statute fixing the toll rates for 
an interstate bridge for trafiSc bound both to and from the state 
fixing them violates the commerce clause.®® This decision justi- 
fies the view that a state may not fix interstate ferriage rates 
if the journey commences in the other state. It probably has 
no power to fix ferriage rates at all where the ferriage is an 
integral part of a longer, continuous interstate journey.®’ The 
principles developed for interstate railroad transportation would 
be equally applicable to other forms of interstate transportation. 

The development of pipe lines for the interstate transporta- 
tion of gas and oil, and of power lines for the interstate trans- 
mission of electrical power, raised issues similar to those con- 
sidered in the preceding paragraph. Both of these activities are 
transactions in interstate commerce, and their character as such 
is not altered by the mere passing of custody or title to the thing 
transported or transmitted at the state’s boundary.®® The cases 
that have been decided have involved (1) attempts by the 
state in which the gas and power were produced to fix the price 
to be paid by the distributing company to which they were de- 
livered; (2) attempts by the state into which they were trans- 
mitted to fix the price to be paid by the distributing company 
to which they were delivered; (3) attempts by the latter state 
to fix the rate chargeable by the distributing company to local 
consumers; and (4) attempts by the latter state to fix the 
price payable by the local consumers within it where the gas 
or power were directly delivered to them by the producer al- 
though produced outside the state. Neither the state of origin 
of the gas or power, nor that in which it is delivered to the dis- 
tributing company, may fix the prices thereof under the cir- 
cumstances set forth in the two cases first referred to above.®® 


85 Port Richmond & Bergen Point 
Ferry Go. v. Board of Chosen Free- 
holders of Hudson County, 234 U.S. 
31T. 34 S.Ct. 821, 58 L.Ed. 1330. 

36 Covington & O. Bridge Co. v. 
Com. of Kentucky, 154 U.S. 204, 14 
S.Ct 1087, 38 L.Ed. 962. 

87 See Port Richmond & Bergen 
Point Ferry Co. v. Board of Chosen 
Freeholders of Hudson County, 234 
U.S. 317, 34 S.Ct. 821, 58 L.Ed. IS'SO. 


38 Public Utilities Commission of 
Rhode Island v. Attleboro Steam & 
Electric Co., 273 U.S. 83, 47 S.Ct. 294, 
71 L.Ed, 549. 

38 Public Utilities Commission of 
Rhode Island v. Attleboro Steam & 
Electric Co., 273 U.S. 83, 47 S.Ct 294, 
71 L.Ed. 549 (state of origin) ; State 
of Missouri v, Kansas Natural Gas 
Co., 265 U.S. 298, 44 S.Ct 544, 68 
L.Ed. 1027 (state of delivery). 
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The sale by the distributing company operating within a state 
to its consumers located therein is a purely intrastate transac- 
tion, and that state may fix the rates therefor.^® The direct 
delivery to the ultimate consumer under the circumstances of 
case (4) above is a transaction in interstate commerce. It is, 
however, deemed a local phase thereof not requiring uniformity 
of national treatment. The state in which the delivery is made 
may, therefore, fix the rates therefor.^’^ The state of origin 
of the gas or power would be prohibited from fixing such rate 
by the due process clause of the Fourteenth Amendment, and, 
probably, by the commerce clause as well. The principles de- 
veloped in this and the preceding paragraph would define the 
extent of state control over rates for the interstate transmission 
of telegraphic, telephonic, and wireless messages. It should be 
noted that Congressional action could at any time supplant the 
limited state control over interstate rates possible under the 
foregoing principles. Furthermore, Congress has the power 
to supplant even intrastate rates so far as necessary to protect 
interstate commerce from injury due to a state’s exercise of 
the power to fix intrastate rates.** 


STATE REGULATION OF EXPORT OF ITS NATURAL RE- 
SOURCES 

158. A state may restrict, and in some instances, prohibit the ex- 
port of goods produced within it if the restriction or pro- 
hibition is a reasonable means for promoting a legitimate lo- 
cal policy. It may not do so for the purpose of promoting 
a local policy which would defeat or interfere with that 
freedom of interstate trade and commerce which it was the 
purpose of the commerce clause to protect against hostile 
or burdensome state action. 

Protection of Foreign Markets for State Products 

The power of a state to prohibit interstate commerce as an 
incident to a vaM quarantine has already been discussed. The 

40 Public Utilities Commission of 4a See Eailroad Commission of 

Kansas t. London, 249 U.S. 236, 39 Wisconsin v. Chicago B. & Q. R. Co., 
act. 268, 63 L.Ed. 577. 267 U.S. 663, 42 S.Ct. 282, 66 L.Ed. 

41 Pennsylvania Gas Co. v. Public 371, 22 A.L.R. 10S6. See Chapter 
Service Commission, Second District 8, Sections 141-144. 

of State of New York, 262 U.S. 23, 40 
S.Ct. 279, 64 L.Ed. 434. 
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most common purpose for its exercise in that connection has 
been the protection of the state’s interests against dangers 
threatening them from the introduction of goods or persons from 
other states. States have at times attempted to prohibit, or 
subject to extremely burdensome conditions, the shipment of 
goods to other states. The validity of such attempts depends in 
large part upon their purpose. A statute prohibiting the inter- 
state sale or shipment of fruits that were immature or otherwise 
unfit for human consumption has been held not to violate the 
commerce clause even though it directly affected interstate 
commerce.*® Its validity was made to depend upon whether it 
was a reasonable means for accomplishing a legitimate state 
purpose. The raising of such fruits was an important industry 
of the state, and the purpose of the statute was the protection 
of the foreign market therefor as a means for protecting that 
industry. This is a legitimate interest that a state may promote 
even at the expense of interstate commerce. The fact that the 
prohibition applied only to articles considered to be not legiti- 
mate articles of trade and commerce was an important factor 
in sustaining this statute, and indicates the limits within which 
this method of regulation may be validly enforced. It should be 
noted that the fitness of articles cannot be determined except 
with reference to particular uses thereof. Fruit imfit for im- 
mediate human consumption might yet be fit for other uses. 
The instant case expressly declined to pass on the issue whether 
the statute could validly be applied to the shipment of such fruits 
intended for a use for which they were fit. The issue in such 
case would be whether the protection of the local industry for 
one market could validly be secured at the expense of interstate 
commerce in what would be a legitimate article of commerce as 
measured by the purposes for which it was intended to be used in 
another market without the state. A state may require the clas- 
sification and grading of articles intended to be shipped to mar- 
kets outside of the state,** but it is doubtful whether this could 
be so applied as to completely prevent the interstate shipment of 
articles fit for the uses for which they were being shipped. 

4SSLIGH V. KIRKWOOn, 237 U. 44Detweiler v. Welch, D.C., 46 P. 
S. 52, 35 S.Ct. 601, 69 h.Bd. 835, 2d 71, affirmed, 9 Oir., 46 P.2d 76. 73 
Black’s Cas. Constitutional Law, 2d, A.IiB. 1440. 
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Conservation of a State’s Natural Resources far Its Regents 

The validity of state restrictions on the export of its natural 
resources has arisen frequently with respect to irreplaceable 
resources such as gas and oil. These are legitimate articles of 
commerce the exportation of which a state may not completely 
prohibit. It is as powerless to prevent their export by a refusal 
to exercise its powers as by an affirmative exercise thereof. 
An attempt to prevent it by denying the power of eminent do- 
main to those who desired to export natural gas by pipe line 
violates the commerce clause.^ The conservation of such re- 
sources for the people of the state is not among the legitimate 
purposes for which a state may impede interstate commerce. 
A state may not even accord its residents a preferred right to 
purchase natural gas produced within it over consumers in 
other states when this will necessarily involve the withdrawal of 
a large volume of the gas from an established interstate cur- 
rent.*® Whether such a regulation would be valid if compliance 
therewith would merely prevent an expansion of a market out- 
side the state has not been specifically determined, but this 
would seem to involve no less an interference with interstate 
commerce. The cases thus far considered involved resources 
that were privately owned. The applicable law with respect to 
the control of such resources, if owned and exploited by the 
state itself, has not been judicially considered. The answer 
might well depend upon whether the state would be consid- 
ered as acting in a non-govemmental capacity in the conduct 
of those activities. If that were held, it is quite probable that 
it would be subjected in regulating its performance thereof to 
the same limitations imposed on its regulation of their perform- 
ance by private enterprise. 

The remaining cases involving the validity of state action to 
conserve its natural resources by restricting their exportation 


45 West V. Kansas Natural Gas 
Go., 221 U.S. 229, 31 S.Ct. 564, 55 L. 
Ed. 716, 35 E.R.A.,N.S,, 1193; see, 
also, Haskell v. Kansas Natural Gas 
Go., 224 U.S. 217, 32 S.Ct 442, 56 L. 
Ed. 738. 

4«Com. of Pennsylvania v. West 
Virginia, 262 U.S. 553, 43 S.Ct. 658, 
67 L,Ed. 1117, 32 A.L.R. 300. Cf. 
People’s Natural Gas Go. v. Public 
Service Commission of Pennsylvania, 
270 U.S. 650, 46 S.Ct. 371, 70 L.Ed. 


726 (sustaining an order requiring a 
producing company, acquiring its 
supply from gas fields within and 
without the state, to continue to 
supply a local distributing company, 
where it appeared that the produc- 
ing company could comply by using 
only gas produced within the state). 
See dissenting opinion in case first 
cited for statement of the position 
in favor of permitting states to give 
preference to residenta 
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have concerned resources which are generally held to be owned 
by the state in trust for its people. The commerce clause does 
not prevent it from prohibiting or restricting the exportation 
! of such resources where the purpose is to conserve them for 

the use of its own people. The prohibition of the exportation of 
I domestic game/’ and of the diversion of the waters of its streams 

for use by cities in another state/* have been sustained on that 
theory. The export of domestic game may also be validly con- 
I ditioned on the pa 3 nnent of a license fee.^® A state may not, 

however, regulate the right to export such resources in such 
i manner as to benefit a local industry at the expense of business 

outside the state. A statute that in effect prohibits the ex- 
portation from the state of shrimp taken within it only as 
long as the shrimp had not been prepared for the consumers’ 

I market is not a conservation measure. Its purpose is to compel 

1;! shrimp canners operating plants outside the state to move their 

i!: plants into the state and thus promote the development of a 

; local industry at the expense of that in other states. This vio- 

lates the commerce clause.®® The restrictions of that clause 
may not be evaded by giving such legislation the form of a 
grant of a qualified right of private property in the property 
held by the state in trust for its people. The same principle 
would undoubtedly apply to any property owned by a state, 
and prevent it from controlling its exportation so as to promote 
a shift of industry from other states to it. The decisions in 
this and the preceding paragraphs reveal the commerce clause 
as an effective instrument for the preservation and promotion 
of an economy of free trade within the United States. 

47 Geer v. Connecticut, 101 U.S. Carter, 209' U.S. B49, 28 S.Ct. : 529, ;52:: 
519, 16 S.Gt. 600, 40 X.m T9B. See, Lm 858, 14 liin.Cas. 560. 
also, People of State of New York 

ex rel. Siiz v. Hosterberg, 211 U.S. ^^Lacoste v. Dep’t of Conservation* 
81, 29 S.Ct, 10, 53 L.Ed. 75 (statute of Louisiana, 233 U.S. 545, 44 S.Ct 
prohibiting possession of game in L.Ed. 437. 

state A during closed season therefor 

therein is not violative of commerce Eostei -Fountain Packing Co. v. 

clause though applied to. possession ; 278 U.S. 1, 49 S.Ct. 1, 73 L., 

of game imported into state A). Ed. 147 , cf, Bayside Pish Flour Co. 

V. Gentry, 297'U.S. 422, 56 S.Ct 513,. 
4S Hudson County Water Co, V, M 80 L.Ed. 772. 
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STATE REGULATION OF INTERSTATE COMMERCIAL INTER- 
COURSE 

159. Interstate commerce includes interstate trade and commercial 
intercourse, and the commerce clause prohibits a state from 
unduly burdening either the buying or selling activities con- 
nected therewith. 

Interstate commerce includes as an important branch there- 
of interstate commercial intercourse such as interstate buying 
and selling and interchange of commodities and services.®^ 
States have at times enacted legislation regulating the purchase 
within them of goods for shipment and delivery to points be- 
yond their boimdaries. The activities connected with making 
such purchases, and entering into contracts therefor, are trans- 
actions in interstate commerce. A state may regulate the local 
phases of this activity if the character of the regulation is not 
unduly burdensome. It may require that grains received at ele- 
vators be weighed by public weighers wherever such officials 
are stationed even though the grain so received is being merely 
stored as an incident to its movement in interstate commerce, 
as shown by the usual course of the business.*® It may not limit 
the right to buy grain for interstate shipment to those whom it 
has licensed to do so, since it has no power to thus limit the 
right to conduct interstate commerce within it.*® In the course 
of interstate trade in moving grain crops from the states in 
which they are produced to the terminal markets outside such 
states buying is by grade. It has been held to impose an undue 
burden upon this course of interstate commerce to prohibit the 
buying by grade unless the buyer had secured a grading license 
for himself or his agents. The imposition of such a requirement 
was held to involve a practical denial of the right to carry on 
interstate commerce in the only way in which it could in fact 
be conducted.®* The prohibition of many other of the practices 

61 GIBBONS V. OGDEN, 9 Wheat. Louis v. State of Missouri ex rel. 
1, 6 L.Ed. 23, Black’s Cas. Constitu- Barker, 248 U.S. 365, 39 S.Ot. 114, 63 
tional Law, 2d, 222 ; Dahnke-Walker L.Ed. 300. 

Milling Co. v. Bondurant, 257 U.S. 

282, 42 S.Ct. 106, 66 L.Ed. 239; ®®Lemke v. Farmers’ Grain Co., 
REAL SILK HOSIERY MILLS, ^ 

INC. V. PORTLAND, 263 U.S. 325, 

45 S.Ct. 525, 69 L.Ed. 982, Black’s 54 Shafer v. Farmers’ Grain Co., 
Cas. Constitutional Law, 2d, 284. 268 U-S. 189, 45 S.Ct. 481, 69 L.Ed, 

Merchants’ Exchange of St 909. 
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that had been developed in this trade, the regulation of the pric- 
es to be paid by purchasers, and the limitation of their profits, 
were also held to impose invalid burdens upon interstate com- 
merce.®® It is to be observed that the existence of that burden 
was determined by the fact that these regulations interfered 
with practices that were the product of private activities, not 
by whether the trade might reasonably have been required to 
adjust its practices to what the producing states deemed nec- 
essary to the protection of their interests. The factor that im- 
pressed the Court was the fact that the control of these activi- 
ties concerned the people of other states as well as those of the 
grain producing states. The professed aim of such legislation 
has generally been to protect the farmer against exploitation by 
the grain trade. These cases must not, however, be construed 
to prevent a state from protecting sellers in interstate commerce 
by reasonable regulation of the activities of buyers. 

State Regulation of Interstate Sales 

States have been much more prone to hamper those wishing 
to engage within them in interstate selling than to interfere with 
buyers in interstate commerce. The enactment of statutes and 
ordinances to protect local products or local merchants has been 
a common practice, reflecting a widely held belief in the general 
benefits of protectionist devices. The inability of the states, due 
to the commerce clause, to achieve such protection by tariffs 
or other exercises of their taxing powers has led to widespread 
resort to regulatory measures to attain it. This has been a nat- 
ural development since the commerce clause permits a consid- 
erable degree of state regulation not only of local matters whose 
regulation affects interstate commerce but of transactions in 
interstate commerce as weU. A state may not prohibit the so- 
licitation within it of orders for goods to be shipped into it from 
another state or a foreign country, nor the making of a contract 
of sale contemplating such shipment of goods into it. It may not 
exact a license or a license fee for the conduct of such activi- 
ties within it, nor subject them to unduly burdensome restric- 
tions. An ordinance imposing a license fee upon solicitors of or- 
ders for goods to be shipped into a state, and requiring them to 
furnish a bond if a deposit were required with the order, is in- 

BSLeinke v. Farmers’ Grain Co., 268 U.S. 189, 45 S.Ot 481, 69 L.Ed. 
258 U.S. 60, 42 S.Ot 244, 66 L.Ed. 909, 

458; Shafer v. Fanners’ Grain Oo., 


§ 159 REGTILATION OF INTERSTATE COMMERC3E 819 

valid for that reason.®® The delivery of goods in response to 
such orders or contracts may not be prohibited xmless the pro* 
hibition can be justified as a valid quarantine law.®’ The goods 
so delivered may, however, be subjected to proper inspection. 
A state’s power to regulate the various phases of this form of 
interstate interchange of goods is, however, exceedingly limited. 

The “Original Packag^^ Doctrine 

The commerce clause protects not only those strictly inter- 
state sales considered in the preceding paragraph, but also cer- 
tain local sales of goods that have been shipped into a state for 
sale. A part of the law on this matter is embodied in the so- 
called “original package doctrine.” This was first developed as 
a limit on the power of the states to tax foreign imports and 
their sale.®® It no longer defines the limits on their power to 
tax interstate imports and their sale, but is still employed in 
determining the limits on their power of regulating the sale and 
use of such interstate imports. The sale of such an import in 
its original package is not a transaction in interstate commerce, 
but one that occurs after such commerce therein has come to 
an end.®® It is protected by the commerce clause so far as this 
is necessary to prevent its regulation by the state from impos- 
ing an undue and unreasonable burden upon interstate trade. 
The prohibition of such sales with respect to goods that consti- 
tute the usual subjects of interstate trade would inevitably re- 
duce the volume of such trade. The denial to the states of ev- 
ery power of regulating them would frequently defeat state poli- 
cies at least as vital as the maintenance of freedom of inter- 
state trade. The course of decisions has been largely determined 
by the need for reconciling these opposing interests. A state may 

56 KEAL SILK HOSIERY MILLS, Co., 125 U.S. 405, 8 S.Ct. 089, 81 L.Ed. 

INC. V. PORTLAND, 268 U.S. 325, 45 700 ; Rhodes v. Iowa, 170 U.S. 412, 

S.Ct. 525, 69 L.Ea. 982, Black’s Cas. 420, IS S.Ct. 664, 42 L.Ed. 1088. 
Constitutional Law, 2d, 284. See Congress has a limited power to per- 
Jell-O-Co. V. Landes, 9 Cir., 20 P.2d mit state prohibitory laws to oper- 
120, which sustained an ordinance ate on such transactions; In re 
forbidding the peddling of samples Rahrer, 140 U.S. 545, 11 S.Ct. 865, 35 
or advertising matter without a li- L.Ed. 572. 

cense, even as applied to the trade ss Brown v. Blaryland, 12 Wheat 

in the city enacting the ordinance ^^9 q L.Ed. 678. 
under a contract by which it agreed 

to distribute such samples and ad* WHITFIELD v. OHIO, 297 U. 

vertising. 

Black’s Cas. Constitutional Law, 2d, 

57 Bowman t. Chicago & N. W. K. 293. 
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not completely prohibit such sales of what have been described 
as legitimate articles of commerce such as intoxicating liquors 
and unadulterated oleomargarine.®^ Neither may it condition the 
right to make original package sales of such articles of commerce 
on compliance with conditions that would in fact completely de- 
stroy its value. A statute permitting such sales of oleomargarine 
only if it was of a pink color is in effect prohibitory, and invalid 
as an evasion of a lack of power to directly prohibit the sale 
of unadulterated oleomargarine.** 

A state may, however, prohibit original package sales to pro- 
tect certain of its interests. Such sales of adulterated oleomar- 
garine may be forbidden to protect a state’s residents against 
fraud.®* It could do the same to protect the health of its citizens 
if prohibition of such sales were reasonably necessary to achieve 
that end. It may not, however, prohibit such sales to protect 
locally produced products against competition from those pro- 
duced in other states. A statute prohibiting such sales of milk 
purchased in another state unless the sellers had paid the for- 
eign producers as much as they would have been required to pay 
local producers under a system of prices fixed by the state has 
been held invalid as an attempt to suppress or mitigate the con- 
sequences of competition between the states.®^ The Court re- 
jected the view that one state could validly promote its economic 
welfare by thus neutralizing the “economic consequences of free 
trade among the states” which it was the aim of the commerce 
clause to protect at least against interference by the states. The 
view that such restriction might be justified as a health measure 
was rejected with the statement that that could be protected by 
more direct methods. It is well established that such sales may 
be subjected to reasonable inspection, and the payment of rea- 
sonable inspection fees, as fully as local sales made after the 
original package has been broken and the goods have been in- 
corporated within the general mass of property within the state.®® 


eOLeisy v. Hardin, 135 U.S. 100, 10 

S.Ct GSl, 34 L.Ed. 12S; see License 
Cases, 5 How. 504, 12 L.Ed. 230. 

61 Schoilenberger v. Com. of Penn- 
sylTania, 171 U.S. 1, IS S.Ct. 757, 43 
L.Ed.;49. 

63 Collins V. State of New Hamx>- 
shire, 171 U.S. SO, 18 S.Ct. 768, 43 L. 
Ed. 60. 

espinmley t. Com. of Massachn- 


setts^ 155 US. 461, 15 S.Ct. 154, 39 
L.Ed. 223. 

.64 BALDWIN V. G. A. E. SEELIG, 
294 U.S. 511, 55 S.Ct. : 497, 79 L.Ed. 
1032, 101 A.L.E. 55, Black’s Cas. Con- 
stitutional Law, 2d, 286. 

65 Sayage v. Jones, 225 U.S, 501, 32 
S.Ct. 715, 56 L.Ed. 1182; Mintz y. 
Baldwin, 289 U.S. 346, 53 S.Ct. 611, 
77 L.Ed. 1245. 
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The doctrine protects such sales only as long as the goods have 
not been so incorporated with the general mass of property with- 
in the state. Such incorporation occurs whenever the package 
is broken, the first sale is made, or any beneficial use is made of 
such import other than storing it or offering it for sale in the 
original package.®® The doctrine led to studied attempts to use 
it as a means for circumventing state regulatory laws by adapt- 
ing the form of the package in which goods were shipped to the 
requirements of retail trade. The courts refused to countenance 
these attempts, and limited the doctrine to cases in which the 
goods were shipped in packages of the kind used in bona fide 
interstate trade.®’ The “original package doctrine” relates sole- 
ly to the sale of goods brought into a state, not to the delivery 
therein of goods in response to an order previously taken there- 
in.®* 

Local Bales other than "Original Package" Bales 

There is much to support the view that the “original package 
doctrine” is “more artificial than sound,” ®® and that it is not 
“an ultimate principle” but an “illustration of a principle.” 
That ultimate principle is that a state may not so regulate the 
local sales of interstate or foreign imports as to impose on ei- 
ther of them an unreasonable burden. Such sales are purely 
local activities, and may be extensively regulated by the state in 
which they are made. Commission merchants may be required 
to procure a license, and to file a bond to protect consignors, 
even though they deal exclusively in goods consigned to them 
from points outside the state.” A statute limiting the local sale 
and use of cosmetics to those that had been registered with a 
state official may validly apply to cosmetics produced in other 
states, at least where the conditions precedent to registration 


Soutliern Pae. Co. t. Calexico, 
D.O., 288 P. 634; City of Galveston 

T. ' Mexican Pet Corp., D.C., 15 P.2di 

S'? Anstin v. State of Tennessee, 179 

U. S. 343, 21 S.Ct 132, 45 L.Ed. 224; 
Cook V. Marshall County, 136 U.S. 
261, 25 S.Ct 233, 49 L.Ed. 471. 

©s Rearick v. Pennsylvania, 203 U. 
S. 507, 27 S.a, 159, 51 L.Ed. 295. 

69 WHITFIELD V. OHIO, 297 U. 

UOTTSCHAEFER CONST.LaW— 21 


S. 431, 56 S.Ct 532, 80 L.Ed. 778, 
Black’s Cas, Constitutional Law, 2d, 
293. 

70 BALDWIN V. G. A. F. SEELIG, 
294 U.S. 511, 55 S.Ct 497, 79 L.Ed. 
1032, 101 A.L.R. 55, Black’s Cas. Con- 
stitutional Law, 2d, 286. 

71 Hartford Accident & Indemnity 
Co. V. People of State of Illinois ex 
rel. McLaughlin, 298 U.S. 155, 56 S. 
Ct 685, 80 L.Ed. 1099. 
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are reasonable.’* Their sale and use may be prohibited if found, 
upon due inquiry, to be harmful. The mere fact that goods have 
been produced outside of a state confers no immunity from rea- 
sonable state regulation of their sale or use. It is, however, a 
factor that is not wholly unimportant. A state regulation might 
be immune to constitutional objections as applied to locally pro- 
duced articles. It might, however, be such as to impose an undue 
burden upon interstate commerce. It could have that effect only 
so far as it affected eirticles produced outside of the state and in- 
troduced into it by means of interstate or foreign commerce. The 
fact that it affects such articles is thus very relevant in connec- 
tion with certain forms of state regulation. The case of Baldwin 
V. G. A. F. Seelig, Inc.’® furnishes the clearest illustration of this 
principle. The state regulations therein involved were described 
in the preceding paragraph. Their invalidity as applied to origi- 
nal package sales of milk produced outside of the state was there- 
in discussed. They were held equally invalid as applied to the lo- 
cal sale of such milk after the original package had been broken 
by bottling the milk. The reasons were substantially the same for 
both types of sales, viz., the fact that the regulations established 
“an economic barrier against competition with the products of an- 
other state or the labor of its residents.” The same ultimate rea- 
son lies back of the decisions prohibiting every form of discrimi- 
nation against articles because of their origin without the state. 
A state may not require a license fee from dealers in seeds if it ex- 
empts those dealing in seeds grown within it,’^ nor from peddlers 
of fruits if it exempts those selling locally produced fruit.’® Nor 
may it subject to even reasonable regulations the sale of used cars 
if the regulations are limited to used cars imported from other 
states.’® The commerce clause prohibits a state from enforc- 
ing regulations, whatever their subject-matter, whose aim or 
necessary result is the erection of the equivalent of a tariff bar- 
rier against the competition of other states or foreign countries. 
The question whether the “original package doctrine” has be- 
come superfluous for defining the limits imposed by the commerce 
clause upon the regulation of the local sale or use of articles 


TO BOURJOIS, INC. V. CHAPMAN, 
301 U.S. 183, 5T S.Ct 691, 81 L-Ed. 
1027, Black’s Cas. Constitutional 
Law, 2d, 277. 


‘74 Boyce V. French, D,0., 293 F. 
43. 

‘S'SGramling v. Maxwell, D.C., 52 
F.2d 256. 


•73 294 U.S. 511, 55 S.Ct 497, 79 U '76 Asher v. Ingels, D.C., 13 F.Supp. 
Ed. 1032, 101 A.L.R. 55, 654; Park, McLain, Inc. v. Hoey, D. 

0., 19 P.Snpp. 990. 
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brought in from outside the state depends upon whether any 
regulations, invalid as applied to “original package sales,” would 
not be invalid as applied to sales made after the goods have 
been incorporated in the general mass of a state’s property. A 
definitive answer is not possible. It is, however, safe to say that 
the cases in which it and the principles discussed in this para- 
graph will give contradictory results are relatively few. The 
commerce clause is a free trade charter for interstate trade in 
the sense that it prohibits states to erect the equivalent of tariff 
barriers against such trade. How far, if at all. Congress can in 
effect establish such barriers is an undetermined matter.’*’ 


ACTIONS IN STATE COURTS AS BURDENS UPON INTERSTATE 

COMMERCE 

160. The commerce clause prohibits a state from permitting its 
courts to assume jurisdiction of actions where the assump- 
tion of such jurisdiction will unduly burden interstate 
commerce. The legitimate interests of plaintiffs are an im- 
portant factor in determining whether the burden is undue. 

The principle that the commerce clause invalidates state reg- 
ulation of purely local matters if the regulation produces an un- 
due burden upon interstate or foreign commerce is frequently 
invoked where the circumstances afford practicailly no basis 
therefor. It has been unsuccessfully urged against all manner 
of state legislation, including censorship of moving pictures'** 
and “Blue-Sky Laws.” ’* It would be futile to list even a frac- 
tion of such cases.*® The principle has, however, had a most 
important application in limiting a state in subjecting individ- 
uals and corporations engaged in interstate commerce within 

S.Gt 387, 69 L.Ed. 552, Ann.Cas. 
1916G, 296. 

79 Hall T. Geiger- Jones Co., 242 U. 

S. 689, 37 S.Ct. 217, 61 L.Bd. 480, 
I..R.A.1917E', 514, Ann.0as.l917C, 

643. 

80 It would be interesting to com- 
pare tbe theory that sueb regula-- 
tions affect interstate commerce in- 
directly only with the theory that 
such activities are sufficiently relat- 
ed to interstate commerce to war- 
rant federal intervention to regulate 
them in some respects. 


77 Federal regulations may limit 
the states in regulating the sale 
within them of goods that have been 
introduced into them from other 
states even when such sales are not 
in the original package; McDermott 
V. Wisconsin, 228 U.S. 115, 33 S.Ct 
431, 57 L.Ed. 754, 47 L.E.A.,N.S., 984, 
Ann.Cas.l915A, 39; Weigle v. Cur- 
tice Bros, Co., 248 U.S. 285, 39 S.Ct 
124, 63 U.Ed. 242. 

•ys Mutual Film Corp. v. Industrial 
Commission of Ohio, 236 U.S. 230, 35 
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it to the jurisdiction of its courts, or in denying them access 
thereto. The former of these only will be discussed at this 
point.®^ The doctrine was developed to deal with the evils of 
the so-called “imported suit.” This was the practice of suing 
a railroad in a state in which its only activity was maintaining 
an agent for the solicitation of traffic over its lines wholly situ- 
ated in other states, and of which the plaintiff had generally 
been a non-resident when the cause of action sued upon arose. 
Such actions were generally commenced either by attaching 
traffic balances due the defendant from railroads whose lines 
were situated in such state or by service upon its traffic solici- 
tor therein. This practice was greatly aided by statutes per- 
mitting the commencement of actions in that manner. The first 
case in which a statute permitting suits to be commenced by 
service upon the soliciting agent of a foreign railroad corporation 
was held invalid was one in which the cause of action had arisen 
out of a purely intrastate transaction in another state and had 
no connection whatever with the state of the forum or the ac- 
tivities of the defendant’s soliciting agent therein, the plaintiff 
was a non-resident of the latter state, and the defendant rail- 
road neither owned nor operated any line of railroad within it. 
The statute was held in conflict with the commerce clause so far 
as it permitted the defendant to be sued in the state in question 
under those circumstances.*® The prohibited burden upon in- 
terstate commerce was found in the interference with the ef- 
ficient operation of railroads engaged in such commerce result- 
ing from the enforced absence of railroad employees for unrea- 
sonably long periods while attending the trial of such suits. The 
effect of this decision cannot be avoided by having the plaintiff 
acquire a residence in the state of the forum after the cause of 
action arose, at least not where the purpose thereof is to avoid 
the doctrine of that case.** It does not, however, prevent a suit 
by a plaintiff who was a resident of the state of the forum at the 
time the cause of action arose even though the defendant operat- 
ed no part of its railroad within it.®* The basis for the suit in the 


81 The latter will be discussed in 
dealing with a state’s power to regu- 
late foreign corporations engaged in 
interstate commerce within it in con- 
nection with which it has generally 
arisen. 

82 Davis T. Farmers’ Co-op. Ekjuity 
Co., 262 U.S. S12, 43 S.Ct. 556, 67 JX 
Ed, 996. 


83 Michigan Cent. R. Co. v. Mix, 
278 U.S. 492, 49 S.Ct. 207, 73 D.Ed. 
470. 

’ 84 State ', of Missouri ex reL St. 
Louis, B. & M. R. Co. V. Taylor, 266 
U.S. 200, 45 S.Ct 47. 69 L.Ed. 247, 42 
AX.R. 1232. 
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case last cited was an injury to goods being carried in interstate 
commerce on a through bill for delivery within the state of the 
forum. If the defendant operates a line of railroad within the 
state of the forum, it may be sued therein even though the plain- 
tiil was a non-resident when the cause of action arose, is such at 
the time the action is commenced, and the cause of action arose 
outside the state and had no connection with any transactions oc- 
curring within it. It is immaterial in such case whether the de- 
fendant be a domestic or foreign corporation.®® The fact that the 
plaintiff is a resident of the state of the forum has been said to be 
not the only factor to be considered in fixing the proper forum, 
but to be nevertheless a very significant one in that connection. 
This factor, coupled with the fact that the defendant’s vessels 
did at least at times operate within the state of the forum, jus- 
tifies a suit in its courts on a tort cause of action arising in an- 
other state not connected with any transaction occurring in the 
state of the forum.*® The suit in this case was begim by attach- 
ment of the defendant’s vessel present in the state in the course 
of its navigation business. The Court left undecided the right 
of such state to apply that procedure in the case of property 
casually or occasionally present within the state. These cases 
show clearly that the burden upon interstate commerce which 
was the decisive factor in Davis v. Farmers’ Co-op. Equity Co. 
is such only when there are present no countervailing consider- 
ations of fairness to the plaintiff in such suits, and that his res- 
idence in the state of the forum is generally a sufficient basis 
for requiring interstate commerce to bear such burden. A for- 
eign corporation whose principal place of business is in the state 
of the forum is deemed a resident thereof for purposes of apply- 
ing this principle. A factor other than such residence may have 
the same effect if it tends to show that permitting the suit is 
fair and just. The development of this doctrine shows the same 
balancing of the general interest in protecting interstate com- 
merce from factual burdens and that of honest plaintiffs to sue 
in what is for them a natural and convenient forum that has 
marked judicisJ action in otlier situations involving interstate 
commerce. 

S5 Hoffman t. State of Missouri R. Co., 180 Minn. 52, 230 N. W. 457 
ex rel. Foraker, 274 U.S. 21, 47 S.Ct (foreign corporation). 

485, 71 L.Ed. 905 (domestic corpora- 86 international Milling Co. v. Co- 
tion); Boriglit v. Ckicago, R. I. & P. lumbia Transp. Co., 202 U.S. 511, 54 

act. 797, 78 L.EcI. 1396. 


326 


*0® COMMERCE CLAUSE AND STATE POWERS Ch. 9 


STATE REGULATION OP FOREIGN CORPORATIONS 

161. A foreign corporation may not be prohibited from engaging 
within a state in interstate commerce, but its conduct there- 
of is subject to reasonable regulation. Such regulation may 
not be of such character as to directly burden interstate 
commerce. 

Regulation of Foreign Corporations Engaged in Interstate Com- 
merce 

A state may exclude foreign corporations from transacting 
purely intrastate business within it, and impose any but uncon- 
stitutional conditions upon its grant of that privilege to such 
corporations. It may in general require a corporation to be- 
come a domestic corporation before permitting it to transact a 
local business within it, and it does not lose that right merely 
because the foreign corporation is already engaged in interstate 
commerce therein.®’ It is not improbable that this indirect meth- 
od of limiting the activities of foreign corporations engaged in in- 
terstate commerce within a state might be held invalid if it could 
be shown that compliance with the requirement imposed an un- 
due burden upon their interstate commerce activities. The right 
to engage in the latter is not a privilege conferred by the states, 
but one derived from the Constitution. It is not lost by incor- 
poration, and a state may not condition its exercise vsdthin it 
upon procuring its assent thereto.®® A state has, however, an 
undeniable interest in the manner of its exercise, and has the 
same power to subject its exercise to reasonable regulation that 
it has to so regulate the transaction of interstate commerce 
within it by individuals. The limit on its power to do so is that 
such regulation shall not unduly bimden interstate commerce. 
The principal problem has been to determine when a regulation 
produces that effect. Requirements frequently imposed have 
been the filing by the foreign corporation with some state offi- 
cial of a copy of its corporate charter and detailed statements 
concerning its business and corporate affairs, and the appoint- 
ment of a resident agent to accept service of process in actions 
brought agciinst it within the state. A state may not condition 
the right to engage in interstate commerce within it upon com- 

87 Railway Express Agency t. Vir- S8 Crutcher v. Commonwealth of 
ginia, 282 U.S. 440, 51 S.Ct. 201, 7S Kentucky, 141 U.S. 47, 11 S.Ct 851, 
L.Bd. 450. 72 A.L.E. 102. 86 L.Ed. 649. 
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pliance with such requirements.®® The vice in imposing such 
condition lies rather in the method adopted for enforcing com- 
pliance with requirements of the kind referred to above than in 
the character of the requirements themselves. A foreign cor- 
poration whose business within a state consists wholly of rnter’^ 
state commerce is carrying on business within it so as to be sub- 
ject to suit therein, and a statute authorizing the commencement 
of actions against it by service upon an agent authorized to act 
for it in connection with such business violates neither the com- 
merce clause nor the due process clause of the Fourteenth 
Amendment.®® This decision clearly implies that a statute re- 
quiring such corporation to appoint an agent to accept service 
of process in actions brought against it vdthin the state would 
be a valid requirement enforcible by methods not directly or in- 
directly involving a denial of its right to conduct interstate com- 
merce. A statute of the kind involved in the case last cited, 
or of the type suggested in the last preceding sentence, is dear- 
ly valid as to causes of action arising out of the interstate busi- 
ness carried on within the state. Their validity is not so clear 
if applied to causes of action in no way related to such business.®^ 
A statute of the former type is invalid for conflict with the com- 
merce dause if applied to a cause of action arising out of busi- 
ness carried on within a state so far as it permits a suit there- 
on after the corporation has ceased to do business within the 
state and revoked the appointment of its agent.®* It would be 
equally invalid under those circumstances if applied to a cause 
of action not arising out of the business carried on within the 
state. 

Denial to Foreign Corporations of Bight to Sue in State Courts 

A common method for compelling foreign corporations en- 
gaged within a state in interstate commerce only to comply with 
state regulations has been to deny them the right to sue in its 
courts on causes of action arising out of their business within 
the state. The cases have all involved suits on contracts made 
in the course of such business. The states have resorted to this 


89 Crutcher v. Commonwealth of 
Kentucky, 141 U.S. 47, 11 S.Ct. 851, 
35 L.Ed. 649. 

90 International Harvester Co. v. 
Commonwealth Kentucky, 234 U.S. 
579, 34 S.Ct 944, 58 L.Ed. 1479. 


91 That it would be invalid is an 
inference justified by certain of the 
language of the opinion in Sioux 
Remedy Co. v. Cope, 235 U.S. 197, 35 
S.Ct. 57, 59 L.Ed. 193. 

9» Guerin Mills, Inc. v. Barrett, 
254 N.Y. 380, 173 N.E, 553. 
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' method because of their patent inability to directly invalidate 

such contracts.®* The right to enforce such contracts is so close- 
ly related to the right to engage in interstate commerce that its 
denial amounts to a practical denial of the latter. Such stat- 
utes have, accordingly, been invariably held to violate the com- 
merce clause.®* The right to sue on such contracts may be sub- 
jected to reasonable regulations that have a reasonable and nat- 
ural relation to the right which they are intended to restrict. 
The regulations requiring a foreign corporation engaged in in- 
terstate commerce only to file its charter and financial state- 
ments, and to appoint an agent upon whom process may be 
served in any action against it, bear no such relation to the right 
to sue on contracts made in carrying on interstate commerce 
within the state. How far the commerce clause would permit a 
state to restrict such corporation’s right to sue on causes of 
I action not connected with its business within the state in order 

I' to compel compliance wdth such, or any other I’egulations, has 

i not been determined. The decisions considered in this and the 

! preceding paragraph show that the commerce clause does not 

permit a state to wholly deny foreign corporations the right to 
engage in interstate commerce within it nor to condition the 
exercise of that right upon its assent thereto, that it may subject 
its exercise to reasonable regulation, but that it may not enforce 
compliance with even reasonable regxfiations by methods direct- 
ly burdening the exercise of that right or which render its ex- 
ercise ineffective. 


DISCRIMINATORY STATE REGULATION 

,; ) ■ . 

162. A state regulation, whatever its subject matter, that discrim- 
inates against interstate or foreign commerce violates the 
commerce clause. 

The commerce clause absolutely prohibits a state from dis- 
criminating against interstate commerce. The very fact that 
a state regulation does so suflices to prove that it imposes a direct 
burden upon interstate commerce. The cases in which this 
principle has been applied have been noted at appropriate points 

93 Dahnke-Walter Milling Co. v. Ij.Ed. 678, 27 L.E.A.,N.S., 493, 18 

Bondurant, 267 U.S. 282, 42 S.Ct Ann.Cas. 1103; Sious Remedy Co. 
106, 66 L.Bd. 239. v. Cope, 235 U.S. 197, 35 S.Ct. 57, 60 

94 International Textbook CO. v. U.Ed. 193 ; Eurst v. Brewster, 282 
Pigg, 217 U.S. 91, 30 S.Ct. 481, 64 U.S. 493, 61 S.Ct. 296, 76 U.Ed. 478. 
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in the previous discussion, and their further consideration is, 
accordingly, dispensed with.®® 


THE TWENTY-FIRST AMENDMENT 

163. The Twenty-first Amendment to the federal Constitution pro- 
vides that the “transportation or importation into any state, 
territory, or possession of the United States for delivery or 
use therein of intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited.” 

The Eighteenth Amendment to the Constitution specifically 
prohibited the transportation of intoxicating liquors within, 
their importation into, and their exportation from, the United 
States and all territory subject to its jurisdiction, for beverage 
purposes. It was adopted in 1919 and repealed in 1933 by the 
adoption of the Twenty-first Amendment. The latter prohibits 
the transportation or importation of intoxicating liquors into 
any state, or territory or possession of the United States, for 
delivery or use therein in violation of the laws thereof. There 
have thus far been but few authoritative constructions of its 
provisions. Its terms might well be held to prohibit private 
persons from engaging in the proscribed activities. It is cer- 
tain that Congress could enact legislation prohibiting private 
persons from engaging therein, and provide for its enforcement 
by imposing civil or criminal liability for its violation. It is 
equaUy certain that Congress could not authorize private per- 
sons to engage in any of the transactions prohibited by it. It 
is not so clear that it could not authorize the federal government 
itself to do so. The principal purpose of said prohibitions was 
undoubtedly to prevent the commerce clause from being used 
to protect interstate and foreign sales of intoxicants within 
the states as it had been used prior to the adoption of the Eigh- 
teenth Amendment. It has at least made the protection of the 
states against such interferences with their local policies in re- 
gard to intoxicants independent of Congressional legislation. 
It is a question what, if any, limits the commerce clause still 
imposes on their regulation of the transportation and importa- 
tion of intoxicants into them. It has been stated by the Supreme 
Court that the Amendment confers upon a state the power to 

excellent statement of this t. Barnwell Bros., 303 U.S. 177, 58 
principle is fonnd in the opinion in S.Ct. 510, 82 L.Ed. 734. 

South Carolina State Highway Dept. 
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forbid all importations of intoxicants which do not comply with 
the conditions it prescribes.®® There have been decisions in the 
lower federal courts that asserted the view tliat the Amendment 
did not deprive commerce in intoxicants of the protection of the 
commerce clause.®’ It does permit a state to impose a license 
fee upon their importation which would have been prohibited 
by the commerce clause prior to the adoption of the Amend- 
ment.®* It was stated in the opinion in that case that the pro- 
visions of the Amendment would apply even though a state did 
not adopt the policy of complete prohibition, that it might es- 
tablish a state monopoly and prohibit or discourage all compet- 
ing importations, that it might limit importations to a single 
consignee, and that it might so limit them even if it did not 
establish a state monopoly.®® The Supreme Court has not yet 
squarely faced the issue whether a state may prohibit or re- 
strict importations for the purpose of reserving the local market 
for local producers or giving the latter a competitive advantage 
therein by discriminating against liquors produced outside the 
state. The language of the Amendment is sufficiently broad to 
justify an interpretation that the commerce clause no longer 
protects interstate and foreign commerce in intoxicants against 
9uch discriminatory state action.’ The erection of state tariff 
walls against intoxicants produced in other states is a distinct 
possibility.* The equal protection clause of the Fourteenth 
Amendment has been invoked by some courts to prevent this 
result so far as legislation discriminating against intoxicants 
produced outside of the state has been relied upon to achieve it.* 


00 State Beard of Equalization of 
.'California v. Young’s Market, 299 
U.S. 59, 57 S.Ct. 77, 81 L.Ed. 38. See 
also Mahoney v. Joseph Triner Cor- 
poration, 304 U.S. 401, 58 S.Ct 952, 
82 L.Ed. 1424. 

07 General Sales & Liquor Go. v. 
Becker, D.C., 14 F.Supp. 348 Frank 
McCormick, Ine. v. Arundel, D.C., 11 
F.Supp. 145. 

08 State Board of Equalization t. 
Young’s Market, 299 U.S. 59, 57 S.Ct 
s 7T, ‘81 L.Ed. 38. See, also, Dugan v. 
Bridges, D.O., 16 F.Supp. 694. 

' 09 State r. Andre, 101 Mont. 366, 
54 F.2d 566 (holding that the 21st 
Amendment, U.S.O.A.Const permits 


establishment of a state monopoly, 
and that doing so would not violate 
commerce clause). 

1 The fact that some of the state’s 
regulations produced that effect held 
not violative of either the commerce 
or equal protection clauses ; Pre- 
mier-Pabst Sales Corp. v. Gross/:up, 
D.C., 12 F.Supp. 970. 

2 See in this connection State ex 
rel. Superior Distributing Co. v. Da- 
vis, 132 Ohio St. 308, 7 N.E.2d 652; 
Indianapolis Brewing Co. v. Liquor 
Control Commission of Michigan, D. 
C., 21 F.Supp. 969, affirmed 805 U.S. 
— , 59 s:0t. 254, 83 L.Fd. — . ’ 

s Frank McCormick, Inc. v. Artoi- 
del, D.G., 11 F.Supp. 145. 
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The Supreme Court has thus far declined to accept the view that 
the Twenty-first Amendment has freed the states, in exercising 
their police power with respect to intoxicants, of all federal 
Constitutional restrictions thereon * It has, however, announced 
a theory that a classification recognized by the Twenty-first 
Amendment cannot be deemed forbidden by the Fourteenth.® 
That position contains little to encourage a belief that the equal 
protection clause will interpose any considerable obstacle to 
state legislation discriminating against intoxicants produced 
without the state. 


THE “ORIGINAL PACKAGE” DOCTRINE AND STATE TAXA- 
TION 

164. The commerce clause prohibits a state from so exercising its 
taxing powers as to impose a direct burden upon interstate 
and foreign commerce. The “original package” doctrine 
constitutes one of the tests employed for determining wheth- 
er a given state tax produces the prohibited burden upon 
such commerce. 

The commerce clause protects interstate and foreign com- 
merce not only against exercises of a state’s police power but 
also against exercises of its taxing power. The general princi- 
ples employed in defining the extent of the protection accorded 
them by that clause is the same as that applied m protecting 
them against state police regulations. A state tax that imposes 
a direct burden upon them violates the commerce clause; one 
that burdens or affects them indirectly only is not prohibited 
thereby. These general principles do not, however, indicate how 
the existence or non-existence of the prohibited burden is to be de- 
termined. The tests can be derived only from a consideration 
of the decisions in which they have been applied. These con- 
tain but little explicit economic analysis aimed at measuring 
the effects of given taxes upon interstate and foreign trade and 
commerce. The courts have adopted tests that they could ap- 
ply without involving themselves in the complexities of theories 
as to the shifting and incidence of taxes and thek effects upon 
the distribution of capital and labor among different kinds of 

4 State Board of Equalization t. 5 State Board of Equalization v. 
Young’s Market, 299 U.S. 59, 57 S.CL Young’s Market, 299 U.S. 69, 57 S, 
77, 81 L.Ed. 38. Ct 77, 81 L.Ed. 38. 
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businesses and industries. Their decisions have often embodied 
judgments as sound as those that might have been reached by 
complicated economic reasoning. The most convenient pro- 
cedure for discovei’ing the tests actually developed by the courts 
is to classify the cases on the basis of the type of tax involved 
in them. This method ■will in general be follo'wed in the subse- 
quent discussion. 

The “original package doctrine” has already been discussed 
as a factor in defining the limits imposed on a state’s police po'w- 
er by the commerce clause. It is also an important factor in 
defining the limits imposed thereby upon a state’s taxing pow- 
er. It was first enunciated in a case involving a state license 
tax upon those engaged in selling in their original package arti- 
cles imported from foreign countries. The tax was held in- 
valid for conflict with the commerce clause as an interference 
with the importation of articles whose importation Congress 
had authorized, and the imposition of which would defeat the 
purposes for which the power to regulate foreign commerce had 
been conferred upon Congress.® The latter reason would be 
equally applicable to such imports even though they had not 
been subjected to a federal tax on their importation, and the 
doctrine has been extended to protect them as fully as it pro- 
tects those that have paid such federal tax.’ The same princi- 
ples would also invalidate specific sales taxes upon their sale in 
the original package. They may not be subjected to state prop- 
erty taxes while in such package.® The principle protects them 
from the time of their importation until they have become in- 
corporated with the general mass of property within the state. 
They are deemed to have been thus incorporated therewith when 
the package in which they were imported is broken for the 
purpose of making a beneficial use of them other than to merely 
change the form or size of that package. Thus imports import- 
ed in boxes containing separate packages become incorporated 
with the general mass of property within the state when the 
box is broken and the separate packages are permanently re- 
moved therefrom.® Where, however, the covering of a bale 
of imported cotton was removed to facilitate compressing it 
for export purposes, the cotton was held not to have Tost the 

6 Brown T. Maryland, 12 Wheat. slow t. Austin, 13 Wall. 29, 20 L. 
419, 6 L.Ed. 678. Ed. 517. 

7 Southern Pac. Co. t. Calexico, a May & Co. v. New Orleans, ITS 
D.C., 288 E. 634. IT.S. 496, 20 S.Ot 976, 44 L.Ed. 1165. 


§165 


TAXATION 


333 


protection of this doctrine.^® Their pledge to secure a loan of 
their owner terminates their immunity. Their first sale ends 
it, but merely storing them or offering them for sale in the 
original package does not do so.^ The foregoing discussion 
has dealt only with imports from a foreign country. The im- 
munity accorded interstate “imports” was never as broad as that 
accorded foreign imports. They have always been held liable 
to state property taxes while in their original package.^® Ex- 
cise taxes on the business of selling them in the original pack- 
age, and taxes on their sale in that form, were at one time held 
to violate the commerce clause,” but subsequent decisions have 
reversed those holdings.” The result is that the “original pack- 
age doctrine” has ceased to be a factor in defining the limits 
imposed on a state’s taxing power by the commerce clause so far 
as interstate “imports” are concerned. 


TAXATION OF GOODS OR PERSONS MOVING IN INTERSTATE 

COMMERCE 


165. A state may not tax either goods or persons moving in inter- 
state or foreign commerce within it. 

A state’s taxing power is limited not only by the commerce 
clause but also by the due process clause of the Fourteenth 
Amendment. The validity of a given tax as applied to a particu- 
lar case will frequently be questioned under both of those con- 
stitutional provisions. The present discussion will consider its 
validity imder the former of them only. A state tax upon all 
freight moving within the state' computed at a specified rate 
per ton violates the commerce clause as applied to interstate 
freight. It is a direct burden thereon since it is a tax on goods 
because they move therein. The liability for it accrues only 
when they so move.” This case is merely one instance of the 


10 Southern Pac. Oo. v. Calexico, 
D.O., 2S8 P. 634. 

11 Southern Pac. Co. v. Calexico, 
D.C., 2SS F. 634. 

IS City of Galveston v. Mexican 
Petroleum Corp., D.C., 15 F.2d 208. 

13 Woodruff V. Parham, 8 Wall. 
123, 1C L.Ed. 382, 

14 Askren v. Continental Oil Co., 


262 U.S. 444, 40 S.Ot. 355, 64 L.Ed. 
654; Bowman v. Continental Oil Co., 
256 U.S. 642, 41 S.Ct 606, 65 L.Ed. 
1139. 

15 Texas Co. v. Brown, 258 U.S. 
466, 42 S.Ct. 376, 66 L.Ed. 721 ; Son- 
nebom Bi-os. v. Cui’eton, 262 U.S. 
506, 43 S.Ct. 643, 67 L.Ed. 1095. 

16 Philadelphia & Heading K. Co. 
V. Pennsylvania, 15 Wall. 232, 21 L. 
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principle that the commerce clause prohibits a state to tax 
goods that are moving within it in interstate or foreign com- 
merce. Most of the cases so holding have involved the levy 
upon such goods of a state’s regular general property tax com- 
puted on the basis of their value. The levy of such tax has 
invariably been held to violate the commerce clause.^’ The 
matter principally discussed in the cases has been whether the 
goods were moving in such commerce at the time that the tax 
was levied. The issues have been of three general types as 
follows: (1) when are such goods deemed to have entered the 
channels of such commerce; (2) when is their transportation 
therein deemed to have ended; and (3) does an interruption of 
their movement terminate their interstate or foreign transporta- 
tion. The goods are deemed to have entered interstate com- 
merce as soon that they have begun their final movement to 
a point outside the state. The mere intention of an ovraer to 
ultimately ship them in interstate commerce, or the fact that 
in the usual course of business they will be shipped therein, will 
not put them into such commerce, nor does a preparatory as- 
sembling of the goods with a view to an interstate movement 
have that effect.^ Delivery to a carrier for interstate ship- 
ment is sufficient therefor. Logs being floated down an intra- 
state stream for delivery at its mouth to ships that were to trans- 
port them outside the state have been held to be moving in 
interstate commerce while being floated down that stream,^® 
but would not be deemed moving therein while being held in the 
river prior to the commencement of their Journey A movement 
from one point in a state to another point therein is deemed 
interstate commerce if any part of the Journey is through an- 


Ed. 146. See, also, Eureka Pipe Eine 
Co. V. Hallanan, 257 U.S. 265, 42 S. 
Ct. 101, 66 h.m. 227 (tax on trans- 
portation of oil by pipe line com- 
puted at specified amount per barrel 
transported held inyalid). 

17 COB V. ERROL, 116 U.S. 517, 6 
S.Ct 475, 29 L.Ed. 715, Black’s Cas. 
Constitutional Law, 2d, 296; Kelley 
y. Rhoads, 188 U.S. 1, 23 S.Ct. 259. 
47 L.Ed. 359 ; Champlain Realty Co. 
V. Brattleboro, 260 U.S. 366, 43 S.Ct 
146, 67 L.Ed. 300, 25 A.L.R. 1105; 
Hughes Bros. Timber Co, y. State of 
Minnesota, 272 U.S. 469, 47 S.Ct 170, 
71 L.Ed. 359; Carson Petroleum Co* 


V. Vial, 279 U.S. 95, 49 S.Ct 202, 73 
L.Ed. 626. 

18 COE y. ERROL, 116 U.S. 517, 6 
S.Ot 475, 29 L.Ed. 715, Black’s Cas. 
Constitutional Law, 2d, 296 ; Hughes 
Bros. Timber Co. y. State of Minne- 
sota, 272 U.S. 469, 47 S.Ct 170, 71 
L,Ed. 359. 

18 Hughes Bros, Timber Co. y. 
State of Minnesota, 272 U.S. 469, 47 
S.Ct 170, 71 L.Ed. 359. 

20 COE V. ERROL, 116 U.S. 517, 
6 S.Ct 475, 29 L.Ed. 715, Black’s Cas* 
Constitutional Law, 2d, 296. 
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other state. No case has been found in which the question of 
the power of the state of either the origin or destination of the 
goods to tax them whUe moving within it in the course of such an 
interstate journey has been decided. The commerce clause would 
invalidate their taxation by the intermediate state.®*- 

The protection of the commerce clause is not lost until the 
interstate movement has ended. It is deemed to have ended 
when the goods have come to rest within a state and are being 
held there at the pleasure of their owner for disposal or use 
within or without such state as he may determine.®® It is im- 
material in such case that they are still contained in the vehicle 
in which they were transported if he is in substance using that 
as a place for their storage.®® The fact that he contemplates 
their subsequent further interstate shipment, or that such ship- 
ment occurs in the usual course of business, does not prevent 
them from being deemed to have come to rest within the state 
and to have become incorporated with the general mass of 
property therein.®* The effect of an interruption upon the 
continuity of an interstate movement depends upon its causes 
and purposes. If it is due to the necessities of the journey or 
for the purposes of its safety or convenience, the goods are 
deemed to continue in interstate commerce entitled to the im- 
munity conferred upon them by the commerce clause.®® If its 
purpose is to enable their owner to deal with them in a manner 
not intended to facilitate the particular interstate journey that 
was interrupted, or in a manner not directly connected with or 
incidental to that movement, the interruption removes them 
from the channels of interstate commerce and subjects them 
to the taxing power of the state.®® The principles employed in 


21 COE T. EEROL, 116 U.S. 517, 6 
S.ct. 475, 29 L.Ed. 715, Black’s Cas. 
Constitutional La-w, 2d, 296. 

22 Minnesota v. Blasius, 290 U.S. 1, 
54 S.Ct. 34, 78 L.Ed. 131. 

28 Brown v. Houston, 114 U.S. 622, 

5 S.Ct 1091, 29 L.Ed. 257; Pittsburg 

6 S. Coal Co. V. Bates, 156 U.S. 577, 
15 S.Ct. 415, 39 L.Ed. 638. 

24Heisler t. Thomas Colliery Co., 
260 U.S. 245, 43 S.Ct. S3, 67 L.Bd. 
237; Oliver Iron Mining Co. v. Lord, 


262 U.S. 172, 43 S.Ct. 626, 67 L.Ed. 
929. 

25 COE V. ERROL, 116 U.S. 517, 6 
S.ct. 475, 29 L.Ed. 715, Black’s Cas. 
Constitutional Law, 2d, 206; Minne- 
sota V. Blasius, 290 U.S. 1, 64 S.Ct. 
34, 78 L.Ed. 131. 

26 Diamond Match Co. v. Ontona- 
gon, 188 U.S. 82, 97, 23 S.Ct. 266, 272, 

.47 L.Ed. 394, 400; Bacon v. People 
of State of Illinois, 227 U.S. 604, 33 
S.ct 299, 57 L.Bd. 615; Susque- 
hanna Coal Co. V. South Amboy, 228 
U.S. 665, 33 S.ct 712, 57 L.Ed. 1015. 
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determining these matters are wholly different from those in- 
voked when the question is one of the extent of the federal com- 
merce power.®’ The cases cited in this paragraph did not all 
involve state property taxes, but the tests of whether goods axe 
moving in interstate or foreign commerce do not depend upon 
the character of the tax. The commerce clause also prohibits 
a state from taxing the interstate or foreign transportation of 
persons.®® It will not be permitted to evade this restriction by 
giving the exaction the form of an inspection fee,®® nor by mak- 
ing the payment of the tax the alternative to a regulation which 
the state has no power to enforce.®® The net result of the de- 
cisions considered herein is to relieve interstate and foreign 
transportation of goods and persons from the burdensome exac- 
tions resulting from state taxation of such transportation or 
of the goods or persons while in transit. 


TAXATION OP PROPERTY USED IN INTERSTATE COMMERCE 

166. A state may tax property located within it, or regularly used 

within it, even though its principal or sole use therein is in 
connection with interstate or foreign commerce. It may 
value it by taking into account the fact that it is an integral 
part of a unit of property within and without it employed 
in such commerce within and without it. It may not employ 
such a method for determining the amount thereof taxable 
by it as will in effect involve the taxation of property locat- 
ed outside of its borders. 

167. A state may compute its tax on the property employed within 

it in interstate commerce either on the ad valorem basis, 
on the basis of the gross earnings derived from its use in 
both intrastate and interstate commerce, or on any other 
basis that fairly measures its value. 

Taxation of Cars Used in Interstate Commerce 

The commerce clause does not prohibit a state from taxing 
property merely because it is being used within it in interstate or 


2"? See Minnesota v. Blasius, 200 U. 
S. 1, 54 S.Ot. 34, 78 L.Ed. 131, 

^8 Passenger Cases, 7 How. 283, 12 
L.Ed. 702; Crandall y. Nevada, 6 
Wall. 35, 18 L.Ed. 745 (the principal 
basis for this decision was not the 
commerce clause). 


29 New York v. Compagnie Oen- 
erale Transatlantique, 107 U.S. 59, 
60, 2 S.Ct. 87, 27 L.Ed. 383. 

30 pienderson v. Wickham, 82 U.S. 
259. 23 L.Ed. 543. 
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foreign commerce. Such property may be made to contribute its 
fair share to the support of a state’s government.®^ The property 
that may be thus taxed includes the equipment and vehicles used 
for transporting goods or persons in interstate or foreign com- 
merce; these are not deemed to be goods moving therein.®* 
Tangible property employed in such commerce may either have 
its permanent physical location within the state or be only in- 
termittently present therein. Taxation of the former conflicts 
with the commerce clause only if its amount is so measured as 
to produce what is in effect a taxation of property beyond the 
borders of the taxing state. A state property tax on moveable 
property employed in interstate commerce has been held to 
violate the commerce clause where the property had not ac- 
quired a situs within it.®® The tax in this case was imposed by 
a state other than that of the owner’s domicile. The taxation 
of such moveables by a non-domiciliary state is consistent 
with the commerce clause if they are permanently employed 
therein even though it be in interstate commerce.®^ The domi- 
ciliary state has been permitted to tax all such property owned 
by a domestic corporation which had failed to show that any 
part of it had been continuously employed without the state 
during the tax year.®® A non-domiciliary state may tax cars 
and other equipment used within it in interstate commerce even 
though no specific cars or other units of equipment are con- 
tinuously so employed therein.®® The commerce clause in effect 
permits the taxation of the capital so employed and represented 
by such cars and equipment, but requires such state to deter- 
mine its amount in such manner as will not result in taxing 
property beyond its borders.®’ There is no requirement that 
it follow any particular rule for arriving at that amount. The 
use of a factor that reflects the extent to which such property 


81 Adams Express Co. v. Ohio 
State Auditor, 165 U.S. 194, 17 S.Ot 
305, 41 L.Bd. 683; Cudahy Packing 
Co. V. Minnesota, 246 U.S. 450, 38 S. 
Ct. 373, 62 L.Ed. 827. 

s.'J Pullman’s Palace Oar Co. t. 
Pennsylvania, 141 U.S. 18, 11 S.Ct 
876, 35 U.Ed. 613. 

53 Morgan v. Parham, 16 Wall. 471, 
21 L.Ed. 303. 

54 01d Dominion S. S. Co. v. Vir- 
ginia, 198 U.S. 299, 25 S.Ct. 6S6, 49 

Eottschaefer Coxst.Lam^— 22 


L.Ed. 1059, 3 Ann.Cas. 1100. The 
tax herein was not even objected to 
on the basis of the commerce clause. 

36 New York ex rel. New York G. 
& H. R. R. Co. V. Miller, 202 U.S. 
684, 26 S.Ct. 714, 50 L.Ed. 1155. 

36 Union Refrigerator Transit Co. 
V. Lynch, 177 U.S. 149, 20 S.Ot. 631, 
44L.Ed.708. 

37 American Refrigerator Transit 
Co. V. Hall, 174 U.S. 70, 19 S.Ot, 599, 
43 L.Ed. 899. 
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is actually employed within a state is certain to be sustained. 
The “average daily car” method is, perhaps, that best adapted 
to prevent an unconstitutional result.®* The use of the “unit sys- 
tem” by which a portion of the owner’s total investment in 
such cars and equipment is allocated to the taxing state is valid 
if the total investment is properly computed and a proper basis 
of allocation is employed.®* It violates the commerce clause if 
either of those conditions is not met.^* The ultimate test of 
whether the method employed in effect taxes any of such prop- 
erty which is beyond a state’s borders is whether it produces 
an unreasonably excessive valuation of that which is used with- 
in a non-domiciliary state. A domiciliary state is not as nar- 
rowly limited as is a non-domiciliary state in this matter, but 
the cases permit no precise statement as to the limits on its 
power 

The "Unit Rule” 

A state does not violate the commerce clause by taxing 
the property permanently employed within it in interstate com- 
merce. It may tax not only the tangible property so employed 
but also any intangibles so employed such as special franchises." 
It may also tax such intangible value as results from the em- 
ployment of such property in a going business. This latter 
element is variously described as going concern value, good- 
will, and corporate excess. Its ultimate economic basis is the 
fact that the capitalized value of the net income from the busi- 
ness in which such other property is employed exceeds the value 
of the latter measured by the usual standards used in its valua- 
tion. The reason for its existence is usually that the business 


3S American Ref. Transit Co. v. 
Hall, 174 U.S. 70, 19 S.Ct, 599, 43 L. 
Ed. 899. See Union Tank Line Co, 
V. Wright, 249 U.S. 275, 39 S.Ct 276, 
63 L.Ed. 602 (involving jurisdiction- 
al issue under the due process clause 
of the Fourteenth Amendment, U.S. 
O.A.Const). 

39 Pullman’s Palace Car Co. v, 
Pennsylvania, 141 U.S. 18, 11 S.Ct. 
876, 35 L.Ed. 613 (allocation in this 
case was on the basis of miles of 
road over which the taxpayer op- 
erated its cars; see discussion of 
this case in Union Tank Line Co. t- 


Wright, 249 U.S. 275, 39 S.Ct 2T6, 
63 L.Ed. 602). 

40 See Union Tank Line Co. v. 
Wright, 249 U.S. 275, 39 S.Ct 276, 
63 L.Ed. 602. The reasoning of this 
case, in which no issue was raised 
under the commerce clause, would 
apply had that issue been raised. 

41 Henderson Bridge Go. v. Com- 
monwealth of Kentucky, 166 U.S. 
150, 17 S.Ct 632, 41 L.Ed. 953; 
Schwab V. Richardson, 263 U.S. 88, 
44 S.Ct 60, 68 L.Ed. 183. 
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possesses a degree of monopoly which may be due to a wide 
variety of causes. A state is not required, by either the due 
process clause of the Fourteenth Amendment or the commerce 
clause, to ignore this element of value.^® Both those provisions, 
however, limit the non-domiciliary state in determining the total 
value of property used in interstate commerce within it, and 
prohibit it from so measuring it as in effect to tax property out- 
side of its borders. The problem arises only where the prop- 
erty vidthin the state is an integral part of a larger unit of 
property employed within and without the state in conducting 
a imitary business of which that conducted within the state is 
an integral part. The difficulties of an adequate valuation 
of the property used within the state without a consideration 
of its relation to that employed elsewhere led to the adoption of 
the so-called “unit rule” for valuing that within it. Its essen- 
tial elements are a valuation of the property employed in the 
given business both within and without the state, and the alloca- 
tion of a part thereof to the taxing state. The commerce clause 
permits a state to value the property used in interstate com- 
merce within it by resort to this method if it uses a properly 
determined “unit property” and a proper allocation formula for 
assigning to it a part of the value of such unit^* It may in- 
clude in the “unit property” only such property outside it as is 
there used in conducting the business in connection with which 
the property within it is employed. The test of inclusion in the 
“unit property” is unity of use and not mere unity of owner- 
ship. If the owner is engaged without the state in both the 
business conducted within it and in a wholly separate business, 
the taxing state may not include in the “unit property” that 
employed outside it in the latter business, and the value of the 
‘“unit property” must reflect that factor.*^ There is no particu- 
lar requirement as to how the value of a properly determined 
“unit property” must be ascertained. Methods frequently em- 
ployed include capitalizing the net income from the business 
at an assumed percentage rate, tahing the market value of the 
capital securities issued against the property and business, bal- 
ance sheet values, and combinations of these methods.*® The 

48 Adams Express Co. v. Ohio State Auditor, 165 U.S. 194, 17 S.Ct. 

State Auditor, 165 U.S. 194, 17 S. 305, 41 L.Ed. 683. 

Ct 305, 41 I-.Bd. 683; Adams Ex- 
press Co. v. Kentucky, 166 U.S. 171, 44 Fargo v. Hart, 193 U.S. 490, 

17 S.Ct 527, 41 L.Ed. 960. 24 S.Ct. 498, 48 L.Ed. 761. 

• 43 Adams Express Co. v. Ohio 4S For a discussion . of these see 
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type of adjxistment necessary if the taxpayer is engaged in sev- 
eral businesses, only one of which is conducted within the tax- 
ing state, depends upon the methods employed in arriving at 
the value of the combined properties. 

The second condition to the validity of this method under the 
commerce clause is the use of a proper method for assigning 
to the taxing state its fair share of the value of the “unit prop- 
erty.” The commerce clause gives a state a wide latitude in 
this matter. A formula valid as applied to one case may be in- 
valid as applied to another. Thus an allocation on the basis of 
the number of miles of railroad within the state to the total 
number thereof within and without the state was held proper 
where there were no special circumstances to distinguish be- 
tween the conditions within and without the state,*® but in- 
valid where expensive terminals were located outside the tax- 
ing state in which there were no comparable facilities.*’ The 
character of the formula must necessarily be adapted to the 
kind of business, and one adapted for a railroad would scarcely 
serve for an express company.** The ultimate test of validity 
is whether the formula distributes the value between the tax- 
ing state and the others in which the “unit property” is located 
with a fair approximation to that required by sound economic 
considerations affecting the distribution of the “unit property’s” 
value among its several parts. The “unit rule” has been gen- 
erally used by the non-domiciliary state. There is no legal 
reason why it could not be used by a domiciliary state. However, 
the latter is permitted, so far as the due process clause of the 
Fourteenth Amendment is concerned, to tax the whole goodwill 
value. The commerce clause would undoubtedly be held to 
give it the same power to tax that value. It would thus lose by. 

Express Co. v. Ohio State Auditor, 
165 U.S. 194, 17 S.Ct. 305, 41 BEd. 
683; Western Union Tel. Co. v. 
Att’y General of Massachusetts, 125 
U.S. 530, 8 S.Ct. 961, 31 L.Ed. 790. 

49 It should be noted that the rea- 
soning employed in holding taxes in- 
valid for violating the Jurisdictional 
limitations on a Stafe’s power under 
the due process clause of jthe Four- 
teenth Amendment, U.S.C.A.Const. 
and that employed in holding them 
Invalid for violating the commerce 


the use of this method.** 

footnotes to opinion in Great North- 
ern Ky. Co. V. Weeks, 297 U.S. 135, 
56 S.Ct. 426, 80 L.Ed. 632, a case 
which did not, however, involve an 
issue under the commerce clause. 

Cleveland, 0., C. & St. L. B. Co. 
y. Backus, 154 U.S. 439, 14 S.Ct 1122, 
38 L.Ed. 1041. 

47 Wallace v. Hines, 253 U.S. 66, 
40 S.Ct. 435, 64 L.Ed. 782. 

48 For other methods see Adams 
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*‘Lieu” Taxes 

Taxes on property are usually levied on an ad valorem basis. 
The federal Constitution contains no requirement that they be 
so levied, and they have at times been imposed on the basis of the 
gross earnings from the use of the property in business. The 
inclusion of the gross earnings from its use in interstate com- 
merce within the state has been held not to violate the commerce 
clause if the tax is actually in lieu of all other property taxes 
thereon.®* The basis of the claim that their inclusion would be in- 
valid was the well established rule that a state may not tax the 
gross earnings from interstate commerce. The answer thereto 
was that the gross earnings are not the subject of the tax in such 
case, but an index or measure of the value of the property produc- 
ing them. A tax on gross receipts, including those from inter- 
state commerce, is thus invalid if it is in addition to regular prop- 
erty taxes on the property from which derived since they would 
not in such case be used as a mere measure of its value.®^ It has 
been intimated that such a property tax in lieu of all other prop- 
erty taxes might be invalid if in excess of what would be legiti- 
mate as an ordmary tax on the property, but no such tax has in 
fact ever been held invalid on that theory.®® It is difficult to see 
how it could, as a practical matter, be held invalid on that basis in 
view of the recognized power of states to classify property for 
purposes of taxation. The validity of such a tax if it is in lieu of 
part only of the regular property tax cannot be said to have been 
finally determined. The view that it is valid has some support. 
That support is found in an interpretation of the decision in Maine 
V. Grand Trunk R. Co. which sustsiined an excise tax on the privi- 
lege of exercising the taxpayer’s local franchise into the measure- 
ment of which the gross receipts from interstate commerce enter- 
ed as a factor.®® The Supreme Court later construed this tax as 
in substance an attempt to reach the value of the railroad’s prop- 


clause, U.S.O.A.Const. Art. 1, § 8, el. 
S, is frequently the same. 

50 United States Express Co. v. 
State of Minnesota, 223 U.S. 335, 32 
S.Ot. 211, 56 L.Ed. 459; Cudahy 
Packing Co. v. Minnesota, 246 U.S. 450, 
38 S.Ct. 373, 62 L.Ed. 827; Pullman 
Co. V. Bichardson, 261 U.S. 830, 43 
S.Ct. 360, 67 L.Ed. 682. 

51 Galveston, H. & S. A. Ry. Co. v. 
Texas, 210 U.S. 217, 28 S.Ct. 638, 52 


L.Ed. 1031; Meyer v. Wells Fargo 
& Co., 223 U.S. 298, 32 S.Ot. 218, 56 
L.Ed. 445. See, however, discussion 
in Sections 168-169. 

6^ United States Express Co. v. 
Minnesota, 223 U.S. 335, 32 S.Ct. 211, 
56 L.Ed. 459. 

68 State of Maine v. Grand Trunk 
R. Co., 142 U.S. 217, 12 S.Ct. 121, 
163, 35 L.Ed. 994. 
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erty as a going concern which had not been reached by the sys- 
tem of local property taxes to which it was also subjected.®* The 
contrary view has the support of a more recent decision which 
held invalid a “franchise tax” based on gross receipts from both 
intrastate and interstate commerce despite the claim of the state 
that it was a property tax on the franchise as an element in the 
total property used within the state.®® The case, however, lacks 
that decisive quality that would justify the view that it had 
definitively settled the problem. The gross earnings from in- 
tei’state commerce included in computing these lieu taxes were 
limited to those earned within the taxing state, and this is se- 
cured by allocating the earnings from interstate traffic to the 
state on a mileage prorate basis. The right to impose lieu taxes 
is not restricted to those based on gross earnings. If the tax, 
whatever its designation, is in fact in lieu of all property taxes 
on the property used within the state in interstate commerce, it 
is valid.®® 


TAXATION OF GROSS RECEIPTS AND NET INCOME 

168. A direct state tax on the gross receipts of interstate or for- 

eign commerce, or on the occupation of engaging therein 
measured thereby, violates the commerce clause. Their use 
as a measure of a property tax or of the value of a locally 
exercised privilege granted by the state is valid. 

169. The commerce clause does not prohibit a state from taxing the 

net income derived vrfthin it from interstate and foreign 
commerce. 


A state’s direct taxation of the gross earnings or receipts from 
interstate or foreign commerce violates the commerce clause 
as a direct tax upon such commerce.®’ This principle applies not 


54 Galveston, H. & S. A. Ry. Co. v* 
State of Texas, 210 U.S. 217, 28 S.Ct 
638, 52 L.Ed. 1031. See further com- 
inents on the case of State of Maine 
V. Grand Trunk R. Co. in Meyer t. 
Wells Fargo & Co., 223 U.S. 298, 32 
S.Ct. 218, 56 L.Ed. 445, in United 
States Express Co, r. State of Minne- 
sota, 223 U.S. 335, 32 S.Ct. 211, 56 
L.Ed. 459, and in WESTERN El VE 
STOCK V. BUREAU OF REVENUE, 
303 U.S. 250, 58 S.Ct. 546, 82 L.Ed. 
823, 115 A.L.R. 944, Black’s Cas. 
Constitutional Law, 2d, SOI. 


55 New Jersey Bell Tel. Co. ¥. State 
Board of Taxes and Assessment of 
New Jersey, 280 U.S. 338, 50 S.Ct 
111, 74 L.Ed. 463. 

56 Postal Telegraph-Cable Co. t. 
Adams, 155 U.S. 688, 15 S.Ct. 268, 
360, 39 L.Ed. 311 (the tax in this 
case was in form a license tax on 
conducting both interstate and local 
commerce). 

57 Philadelphia & Southern Mail 
S. S. Co. T. Pennsylvania, 122 U.S. 
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only to interstate and foreign transportation but also to any of 
the other activities constituting such commerce.®® A tax on an 
activity or occupation that constitutes interstate or foreign com- 
merce which is measured by the gross receipts therefrom is in- 
valid although in such case the gross receipts are nominally the 
measure of the tax.®® If, however, the tax is levied for the privi- 
lege of engaging in business generally within the state, a tax 
measured by commissions earned is valid though the entire busi- 
ness during the given year consisted of interstate commerce.®® 
It is often a question whether the activities whose gross receipts 
are taxed or used as a measure of the tax for engaging therein 
constitute intrastate or interstate commerce, but, if held to be the 
latter, a tax on, or measured by, the gross receipts therefrom, is 
invalid. The gross receipts from interstate transportation,®^ from 
loading and unloading vessels engaged in interstate and foreign 
commerce,®® from interstate and foreign trade,®® and radio broad- 
casting®* have been held to be from interstate or foreign com- 
merce, as the case may be. A tax on the gross receipts from 
toUs paid by one railroad to another for the use of the latter’s 
tracks lying wholly within a state is not a tax on the gross re- 
ceipts from interstate commerce even though the former used 
such tracks for its interstate trains.®® The prohibition against 
the taxation by a state of the gross receipts from interstate or 
foreign commerce applies to both residents and non-residents of 
the taxing state, and to both domestic and foreign corporations. 
It was formerly stated that the vice of such taxes was that they 
laid a tax directly upon the activities producing the earnings and 


326, 7 S.Ot 1118, 30 L.Ed. 1200. Of. 

State Tax on Railway Gross Re- 
ceipts, 15 Wall. 284, 21 L.Ed. 164, 
overruled by first cited case. 

ssCrew Leviek Co. v. Pennsylva- 
nia, 245 U.S. 292, 38 S.Ot. 126, 62 
L.Ed. 295. See, also, J. D. Adams 
Mfg. Co. V. Storen, 304 U.S. 307, 
58 S.Ct 913, 82 L.Ed, 1365 (state gen- 
eral gross income tax). 

6»Fisber’s Blend Station, Inc. v. 
State Tax Commission, 297 U.S. 650, 
56 S.Ct, 608, 80 L.Ed. 956. 

aoFicklen t. Sbelby County Tax- 
ing Dist, 145 U.S. 1, 12 S.Ct. 810, 36 
.L.Ed. •'601. ' 


61 Galveston, H. & S. A. B. Co. v. 
Texas, 210 U.S. 217, 28 S.Ct. 638, 52 
L.Ed. 1031. 

63 Puget Sound Stevedoring Co, v. 
State Tax Commission of State of 
Wash., 302 U.S. 90, 58 S.Ct. 72, 82 
L.Ed. 68. 

63 Crew Leviek Co. v. Pennsylva- 
nia, 245 U.S. 292, 38 S.Ct. 126, 62 L. 
Ed. 295. 

64 Fisher’s Blend Station, Inc. v. 
State Tax Commission, 297 U.S. 650, 
56 S.Ct. 608, 80 L.Ed. 956. 

65 New York L. E. & W, B. Co, v. 
Commonwealth of Pennsylvania, 15S 

' U.S. 431, 15 S.Ot 896, 39 L.Ed. 1043. 
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one that varied directly with their extent. A more recent the- 
ory finds their invalidity in the fact that they place upon inter- 
state commerce burdens “of such a nature as to be capable in 
point of substance, of being imposed, or added to, with equal 
right by every state which the commerce touches, merely be- 
cause interstate commerce is being done, so that without the pro- 
tection of the commerce clause it would bear cumulative burdens 
not imposed on local commerce.”®® This theory may well result 
in casting doubts upon many of the decisions based on the earlier 
theory. The commerce clause does not forbid a state to tax the 
gross receipts from intrastate commerce.®’’ It has been intimated 
that this would be invalid if shown in fact to burden interstate 
commerce. This is not shown merely by proof that the with- 
drawal of a taxpayer from such commerce would increase its total 
losses beyond those incurred in conducting both intrastate and 
interstate commerce.®® Nor is it shown by proof that the receipts 
from intrastate commerce are enhanced by the taxpayer’s inter- 
state business.®® The use of the gross receipts from interstate 
commerce as a measure of the value of property or of a locally 
exercised privilege was considered in the preceding section.’’® 

A state may tax the net income derived from the transaction 
of interstate or foreign commerce within it.’^ It is immaterial 


66 WESTBEN LIVE STOCK v. 
BUREAU OP REVENUE, 803 U.S. 
2S0, 58 S.Ot. 616, 82 L.Ed. 823, 116 A. 
L.R. 944, Black's Cas. Constitutional 
Law, 2d, 301. 

67 Ratterman v. Western Union 
Tel. Co., 12T U.S. 411, 8 S.Ct. 1127, 
32 L.Ed. 229; Ohio River & W. R. 
Co. V. Dittey, 232 U.S. 576, 34 S.Ct. 
372, 58 L.Ed. 737. The gross receipts 
from traffic between two points with- 
in a state over a route passing 
through another state may he taxed 
ix prorated on a mileage basis; Le- 
high Valley R. Co. v. Com. of Penn- 
sylvania, 145 U.S. 192, 12 S.Ct. 806, 
36 L.Ed. 672; see, also, People of 
State of New York ex rel. Cornell 
Steamboat Co. v. Sohmer, 235 U.S. 
549, 35 S.Ct 162, 59 L.Ed. 355. 

68 Pacific Telephone & Telegraph 
Co. V. State Tax Commission of State 


of Washington, 297 U.S. 403, 56 S. 
Ct. 522, SO L.Ed. 760, 105 A.L.R. 1. 

60 WESTERN LIVE STOCK v. 
BUREAU OF REVENUE, 303 U.S. 
250, 58 S.Ot. 546, 82 L.Ed. 823, 115 
A.L.R. 944, Black’s Oas. Constitu- 
tional Law, 2d, 301, 

70 For discussion of problems aris- 
ing under a state gross income tax, 
see Storen V. J, L. Adams Mfg. Co., 212 
Ind. 343, 7 N.E.2d 941 (sustaining 
tax on gross income from interstate 
commerce as an excise on the privi- 
lege of domicile, transacting busi- 
ness, *and receiving income within 
the state). 

71 United States Glue Co. v. Town 
of Oak Creek, 247 U.S. 321, 3S S.Ct. 
499, 62 L.Ed. 1135, Ann.Cas.lOlSE, 
748; Shaffer v. Carter, 252 U.S. 37. 
40 S.Ct. 221, 64 L.Ed. 445; Under- 
wood Typewriter Co. v, Chamberlain, 
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whether that commerce consist of interstate or foreign transpor- 
tation or of other forms of interstate or foreign commercial in- 
tercourse. The principle on which these decisions have been bas- 
ed is that the difference in effect between a tax on, or measured 
by, gross receipts and one on, or measured by, net income affords 
“a convenient and workable basis of distinction between a direct 
and immediate burden upon the business affected and a charge 
that is only indirect and incidental.”’® The fact that a tax on 
gross receipts ignores the profitableness of the activity taxed, 
while one based on net income does not, was correctly held to 
make the former a greater deterrent than the latter. The tax 
on net income was in effect held a reasonable method for requir- 
ing interstate commerce to bear its fair share of the cost of gov- 
ernment. If the net income is derived from business conducted 
both within and without the state a part only may be taxed, 
but the commerce clause requires only that the principles of al- 
location employed be not arbitrary.’® The problems in such 
cases are generally similar to those that arise when the “unit 
rule” is employed in connection with any other type of tax. It 
is used in connection with income taxes except where income can 
be directly allocated to the taxing state. 


LICENSE AND FRANCHISE TAXES 


170. A state may not impose license or privilege taxes npon the 

conduct of interstate or foreign commerce within it. Nei- 
ther may it impose franchise taxes upon foreign corporations 
engaged within it in such commerce only. 

171. A state may impose license or privilege taxes upon the conduct 

of intrastate commerce within it, and franchise taxes upon 
foreign corporations engaged in such commerce therein. 
It is, however, prohibited by the commerce clause from ex- 
ercising this power in such manner as to impose a direct 
burden upon interstate or foreign commerce. 

License Taxes on Interstate or Foreign Transportation 

The principle that the commerce clause prohibits a state from 
taxing the privilege of engaging in interstate or foreign commerce 


254 U.S. 113, 41 S.Ct. 46, 65 L.Ed. 

165; Atlantic Coast Line B. Co. v. 
Dongbton, 262 U.S. 413, 43 S.Ct. 62^, 
•67 L.Ed. 1051. 

United States Glue Co. v. Town 
of Oak Creek, 247 U.S. 321, 38 S.Ct, 


499, 62 L.Ed. 1135, Ann.Cas.l918E, 
748. 

■js Bass, Ratcliff & Gretton v. State 
Tax Commission, 266 U.S. 271, 45 
S,Ct. 82, 69 L.Ed. 282. 



346 the WMMERCB ClIiATISE Airo state powers Oh. 9 

within it has had innumerable applications. The privilege is one 
not derived from the state, and a state tax upon its exercise im- 
poses a direct burden upon such commerce. The commonest 
forms of such taxes have included license taxes on occupations, 
excise taxes upon specific acts or transactions, and franchise 
taxes imposed on corporations. A state license tax levied on an 
occupation or business that consists entirely of interstate or for- 
eign commerce is invalid. The issue most frequently discussed 
in the cases is whether the particular occupation or business is or 
is not interstate or foreign commerce. The business of interstate 
or foreign transportation clearly may not be subjected to such 
taxes.’® A business consisting wholly in the performance of 
services that are an indispensable part thereof is equally immune 
to such taxation. This is the basis for holding invalid license tax- 
es upon those engaged m towing ships engaged in interstate com- 
merce,’® and upon those performing the services of loading and 
discharging cargoes that are to be moved, or have moved, in in- 
terstate or foreign commerce.” A person, however, who merely 
supplies shipowners with longshoremen who load and discharge 
such cargoes under the direction of the owners of the vessels 
may validly be required to pay a license tax for engaging there- 
in.’* The maintenance by a railroad company of an ofl&ce for the 
solicitation of interstate traffic, and the activities of its agent in 
soliciting such traffic, are themselves interstate commerce im- 
mune to state license taxes.’* An independent agency acting as 
the representative of persons engaged within a state in interstate 


74 Leloup V. Port of Mobile, 127 II. 
S. 640, 8 S.Ct 13S0, 1383, 32 L.Bd. 
311. 

■ys Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U.S. 196, 5 S.Ct 820, 29 
L.Ed. 158. 

76 Moran v. New Orleans, 112 U.S. 
60, 5 S.Ct 38, 28 L.Ed. 653; Har- 
mon v. Ciiicago, 147 U.S. 396, 13 S.Ct 
306, 37 L.Ed. 216. See, however, 
Wiggins Ferry Co. y. City of Bast 
St Louis, 107 U.S. 365, 2 S.Ct 257, 
27 L.Ed. 419 (sustaining a license tax 
imposed upon the operation of an 
interstate ferry). 

77 Puget Sound Stevedoring Co. r. 
State Tax Commission of State of 


Wash., 302 U.S. 90, 58 S.Ct 72, 82 
L.Ed. 68. See, also, Rosenberger v^ 
Pacific Express Co., 241 U.S, 48, 36 
S.Ct 510, 60 L.Ed. 880 (holding in- 
valid a license tax on maintaining 
an express office at which 0. O. D. 
interstate shipments of intoxicating 
liquors were delivered and the pur- 
chase pi'ice collected), 

78 Puget Sound Stevedoring Co. v. 
State Tax Commission of State of 
Wash., 302 U.S. 90, 58 S.Ct 72, 82 
L.Ed. 68. 

79 McCall V. State of California, 
136 U.S. 104, 10 S.Ct 881, 34 L.Ed. 
891; Norfolk & W. E, Co. v. Com. 
of Pennsylvania, 136 U.S. 114, 10 S.. 
Ct 958, 34 L.Ed. 394. 
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or foreign transportation only, and acting for them not only in 
soliciting traffic but also in arranging details connected with its 
loading and delivery, is also deemed to be exclusively engaged in 
interstate or foreign commerce, as the case may be. A state 
may not subject its activities to a license tax.®® The operation of 
sleeping cars in interstate commerce by a company not owning 
the railroad over which they are operated is interstate commerce 
immune to state license taxes.®^ Their operation in intrastate 
commerce to any extent may be taxed.®* The transportation of 
natural gas by pipe line from one state into another is interstate 
commerce, and its delivery by the producing company to a local 
distributing company is a part thereof. The state may not, 
therefore, require the former to pay a license tax with respect 
to its activities within the state.®* A producing company is, how- 
ever, engaged in local commerce so far as it makes direct delivery 
to the ultimate consumer through its own local distribution sys- 
tem, even as to natural gas produced outside of the state. It may 
validly be required to pay a privilege tax thereon.®* License tax- 
es on the business of sending interstate telegrams, or on each 
such telegram sent, conflict with the commerce clause.®® Radio 
broadcasting from a station with a range extending beyond a 
state’s borders is interstate commerce, and a license tax thereon 
is invalid.*® A state tax on the privilege of owning or operating 
a radio receiving set is equally invalid as a direct burden upon 
interstate commerce.®’' A business is not, however, interstate 
commerce merely because its activities contemplate and result in 


so Texas Transport & Terminal Co. 
Y. New Orleans, 264 U.S. 150, 44 S.Gt. 
242, 68 L.Ed. 611, 34 A.L.R. 907. See, 
also, Di Santo v. Commonwealth of 
Pennsylvania, 273 U.S. 34, 47 S.Ct 
267, 71 L.Ed. 524 (holding a license 
requirement an invalid exercise of 
police power as applied to such a 
case). See dissenting opinions in 
these cases for forceful statement of 
the position that such tax and license 
requirements do not unreasonably 
burden interstate and foreign com- 
merce. 

SI Pickard v. Pullman Southern 
Car Co., 117 U.S. 34, 6 S.Ot 635, 29 
.L.Ed. 785. 

8:2 Pullman Co, v. Adams, 189 U.S. 
420, 23 S.Ot 494, 47 L.Ed. 877? Al- 


len V. Pullman’s Palace Car Co., 191 
U.S. 171, 24 S.Ct. 39, 48 L.Ed. 134. 

83 State Tax Commission of Missis- 
sippi v. Interstate Natural Gas Co., 
284 U.S. 41, 52 S.Ct 62, 76 L.Ed. 
156. 

84 East Ohio Gas Co. v. State Tax 
Commission, 283 U.S. 465, 51 S.Ct. 
499, 75 L.Ed. 1171. 

85 Western Union Tel. Co. v. Texas, 
105 U.S. 460, .26 L.Ed. 1067. 

86 Fisher’s Blend Station, Ina v. 
State Tax Commission, 297 U.S. 650, 
56 S.Ct 608, 80 L.Ed. 956. 

87 Station WBT v. Poulnot, D.a, 
46 E.2d 671, 


348 THE OOMMEKOE CLAUSE AND STATE POWERS CE. 9 

the interstate movement of goods or persons,®® nor because the 
goods sold in its regular course are outside the state.*® State li- 
cense taxes on production do not violate the commerce clause 
even though the goods are being produced for sale in interstate 
or foreign markets. The most important recent decision apply- 
ing that principle sustained a state license tax on the generation 
of electricity, based on the Kilowatt hours generated, although 
the bulk of it was generated for transmission to other states, and 
was in fact so transmitted.®® 


License Taxes on Use of Instrumentalities of Interstate or foreign 
Commerce 

The expansion of motor vehicle traffic over highways fur- 
nished at public expense has led to the widespread adoption of 
excise taxes of one form or another on the distribution and sale 
of gasoline. The desire to make such traffic contribute to the 
cost of highway construction and maintenance has led many 
states to tax not only its sale within the state but also its use 
therein when purchased without the state. A tax on its use 
is invalid so far as it is used to furnish the motive power for 
propelling boats or vehicles operating within the state in in- 
terstate or foreign transportation only.®^ The theory on which 
such tax is held invalid is that, since an excise on such trans- 
portation is bad, equally so is one upon the use of the means by 
which it is effected. An excise tax on a local sale of gasoline 
is not rendered invalid by the fact that it is purchased to be, 
and in fact is, used to propel vehicles used exclusively in inter- 


88 Williams T. Pears, 179 U.S. 270, 

21 S.Ct. 128, 45 Ij.Ed. 186 (sustaining 
annual state license tax upon per- 
sons engaged in iiiriiig laborers to 
be employed beyond tbe limits of the 
state). 

8^>Ware & Leland v. Mobile Coun- 
ty, 209 U.S. 405, 28 S.Ct. 526, 52 L. 
Ed. 855, 14 Ann.Cas. 1031. 

90 Utah Power & Light Co. v. 
Pfost, 286 U.S. 165, 52 S.Ct. 548, 76 
L.Ed. 1038. See, also, South Caro- 
lina Power Co. y. South Carolina 
Tax Commission, D.C., 52 P.2d 515, 
aJSirmed: per curiam, 286 U.S. 525, 52 
S.Ct, 494, 76 L.Ed. 1268, which also 


sustained a sales tax on the local 
sale of power produced without the 
state; the lower court treated the 
interstate journey as ending in that 
situation, at the transformer. See, 
also, 'Hope Natural Gas Co. v. Hall,' 
274 - U.S. ' 284, 47 S.Gt. 639, 71 L.Ed. 
1049, and , Federal Compress & Ware- 
house Co. V. McLean, 291 U.S. 17, 54 
S.Gt. 267, 78 L.Ed. 622. 

91 Kelson v. Com. of Kentucky by 
Board, 270 U.S. 245, 49 S.Gt. 279, 
73 L.Ed. 6S3 (interstate ferry) ; Bing- 
aman v. Golden Eagle Western 
Lines, 297 U.S. 626, 56 S.Ct. 624, 80 
L.Ed. 928 (interstate buses). 
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state commerce.®* The tax in such case is not on its use there- 
in as was the fact in Helson v. Kentucky. It was held at prac- 
tically the same time that the commerce clause also permits a 
state to get the equivalent of a sales tax on gasoline purchased 
outside it if it is brought into the state for storage and subse- 
quently withdrawn therefrom for use. The tax in such case 
is on the withdrawal of the gasoline from storage, which is an 
act completed before interstate commerce begins. It is valid 
even though the gasoline is withdrawn for use in propelling in- 
terstate airplanes or other vehicles.®® The net result of these 
several decisions is that the Helson Case is in effect limited to 
a tax that is in terms conditioned on the use of the gasoline in 
interstate commerce. A state can, therefore, by a judiciously 
phrased law impose the equivalent of its tax on local gasoline 
sales except where the fuel is purchased outside it and used 
within it in interstate or foreign transportation without prelim- 
inary storage within the state. What seemed like an extreme- 
ly favorable decision for operators of interstate transport fa- 
cilities has been severely limited In the interest of requiring 
such transportation to make its fair contribution to the support 
of government. 

License Taxes upon Interstate and Foreign Sales 

The validity under the commerce clause of state license taxes 
on the business of selling goods, and state excise taxes upon spe- 
cific sales thereof, has been passed upon by the Supreme Court 
in many cases. Their validity with respect to “original pack- 
age” sales has already been discussed. The present discussion 
will be limited to other classes of sales. The commerce clause 
does not prohibit a state from imposing a non-discriminatory li- 
cense tax on the business of making local sales, or non-discrim- 
inatory excise taxes upon local sales, merely because the goods 
were imported from abroad or from another state.®* It does, 
however, prohibit such taxes upon the business of making or 
negotiating interstate sales and sales in foreign commerce, and 
excise taxes upon specific sales of foreign or interstate imports.®® 

Eastern Air Transport v. South 53 S.Ot. 345, 77 L.Eci. 730, 87 A.L.E. 
Carolina Tax Commission, 285 U.S, 1191. 

147, 52 S.Ct. 340, 76 L.Ed. 673. 94Rast v. Van Deman & Lewis Co., 

93Edelman v. Boeing Air Trans- S.Ot 370, 60 L.Ed. 

port, Inc., 289 U.S. 240, 53 S.Ot. 691, 679, U.R.A.1917A, 421, Ann.Oas.l917B, 

77 LEd. 1165; Nashville, C. & St. 

Ii. Ey. Co. V. Wallace, 288 U.S. 249, 95 Crenshaw v. State of Arkansas, 

227 U.S. 389, 33 S.Ct. 294, 57 U.Bd. 565. 
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The same prohibition extends to the business of making within 
the state sales of goods within it to be shipped to points out- 
side it, and excise taxes upon specific sales of that character.®® 
As is usual, the cases have been chiefly concerned with what 
constitute interstate selling activities and interstate sales. The 
local peddling of goods that are already within the state, and 
sales thereof by peddlers, may be taxed even though the goods 
are foreign or interstate imports, since the sale occurs after 
foreign or interstate commerce thereof has ended.®’ The same 
is true where the sales are made from local storehouses in which 
they have been stored in anticipation of such local sales.®* It is 
equally well established that soliciting orders for goods to be 
filled by shipment thereof from points without the state is in- 
terstate or foreign commerce, as the case may be, and that a 
state may not subject it to a license or excise tax.®® Deliveries 
within the state in response to such orders are similarly im- 
mune.^ The method of delivery need not be direct to the pur- 
chaser. The goods may be sent to a depot or storehouse from 
which a local representative of the seller distributes them, and 
his activities are an integral part of the interstate sale and, as 
such, immune to state license or excise taxes.® The immunity 
has even been extended to protect the sale and delivery of goods 
not previously ordered if the original arrangement accorded the 
vendee the privilege of buying it,® but not where that factor is 
absent.* The case intermediate between that of a local sale of 
goods already within the state and the sale of goods to be shipped 


osHeyman v. Hays, 236 U.S. 178, 
S5 S.Ot 403, 59 L.Ed. 527. 

97 Singer Sewing Maeliine Co. v. 
Brickell, 233 U.S. 304, 34 S.Ot. 493, 
58 L.Ed. 974; Wagner v. City of 
Covington, 251 U.S. 95, 104, 40 S.Ot, 
93, 64 L.Ed. 157, 168. 

98 Armour Packing Co. r. Uacy, 
200 U.S. 226, 26 S.Ot. 232, 50 L.Ed. 
451. 

99 Robbins y. Shelby County Tax- 
ing Dist, 120 U.S. 489, 7 S.Ct 592, 
SO L.Ed. 694; Caldwell v. State of 
North Carolina, 187 U.S. 622, 23 S. 
Ct. 229, 47 L.Ed. 336; Wagner y. 
City of Covington, 251 U.S. 95, 104, 
40 S.Ct 93, 64 L.m. 167, 168. 


iStewart V. People of State of 
Michigan, 232 U.S, 665, 34 S.Ct. 476, 
58 L.Ed. 786; Rearick v. Pennsyl- 
vania, 203 U.S. 507, 27 S.Ct. 159, 51 
L.Ed. 295. 

2 Stewart v. People of State of 
Michigan, 232 U.S. 665, 34 S.Ct 476, 
58 L.Ed. 786 ; see, also, Kehrer v. 
Stewart, 197 U.S. 60, 25 S.Ct. 403, 
49 L.Ed. 663, 

3 Dozier y. State of Alabama, 218 
U.S. 124, 30 S.Ct. 649, 54 L.Ed. 965, 
28 L.R.A.,N.S., 264; Dayis y. Com- 
monwealth of Virginia, 236 U.S. 697, 
35 S.Ct 479, 59 L.Ed, 795. 

4 Wagner y. City of Covington, 251 
U.S. 95, 104, 40 S.Ct 93, 64 L.Ed. 
167, 168. 
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into the State by the vendor is that in which the contract of sale 
has reference to no specific goods and does not necessarily con- 
template or require for its execution the shipment of goods in 
interstate or foreign commerce. The sale is in such case deemed 
a purely local one validly subject to a state excise tax even though 
in fact goods do move in interstate commerce as a result there- 
of. The interstate transportation is in such case deemed a mere- 
ly incidental element in the transaction.® A local sale cannot 
be converted into an interstate sale by manipulating the place 
of delivery so as to make it appear one requiring an interstate 
movement of the goods sold.® The courts have been alert to 
restrict the protection of the commerce clause to sales that are 
in substance, rather than merely in form, the essential activi- 
ties of interstate and foreign trade. 

Compensating "Use” Taxes 

The development of state sales taxes has forced upon states 
the need to devise a compensating tax to offset what would oth- 
erwise be a discriminatory tax against local sellers resulting from 
the states’ inability to tax sales in interstate or foreign com- 
merce. A tax on the local use of such foreign or interstate im- 
ports has been devised for that purpose. A state may tax the 
local use of such imports.’ It does not become invalid merely 
because employed to establish equality between local and inter- 
state sales.® The tax in the case last cited was so computed as 
to take accoimt of any sale tax paid to the state of origin of 
the goods, and any sale or other use tax paid to the taxing state 
itself. It is intimated by the Court that nothing in its opinion 
is to be construed as impl5dng that the commerce clause re- 
quires the local use tax to reflect sale or use taxes imposed by 
the state of origin of the goods. It is practically certain that it 
will not thus condition a state’s right to impose such tax. The 


swiloll Corp. V. Pennsylvania, 294 
U.S. 169, 55 S.Ct. 35S, 79 L.Ed. 838. 
See, also, Broadnax v. State of Mis- 
souri, 219 U.S. 2S5, 31 S.Gt. 238, 55 
U.Ed. 219 (sustaining state stamp 
taxes on sales on commodity ex- 
clianges located within the state even 
though part of the goods sold are at 
the time moving in interstate com- 
merce). 

6 Banker Bros. Co. v. Pennsylva- 
nia, 222 U.S. 210, 32 S.Ct 38, 56 


Ed, 168; Superior Oil Co. v. Missis- 
sippi, 280 U.S. 390, 50 S.Ct. 169, 74 
L.Ed. 504, 

7 Gregg Dyeing Go. v. Query, 286 U. 
S. 472, 52 S.Ct. 631, 76 L.Ed. 1232, 
84 A.L.R. 831. 

8 HENNEFORD v, SIDAS MASON 
CO„ 300 U.S. 577, 5T S.Ct 524, 81 L* 
Ed. 814, Black’s Cas, Constitutional 
Law, 2d, 308. 
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decision under discussion reflects the sound view that the com- 
merce clause does not prevent a state from using its tax power 
to preserve equality of competitive conditions in its local mar- 
kets between local and interstate vendors. The decision, how- 
ever, would not permit the imposition of a use tax of the type 
prohibited by Helson v. Kentucky where the use is itself one in 
interstate or foreign commerce.® 

Franchise Teases 

A state has no power to exclude a foreign corporation from 
transacting interstate or foreign commerce within it. A foreign 
corporation engaging in such commerce within a state exercises 
no privilege derived from that state, and cannot be required to 
pay a franchise tax imposed by it.^® A state may, however, for- 
bid such corporation to engage in intrastate commerce within 
it, or impose on its grant of that privilege any conditions other 
than those that are unconstitutional.^^ It may require such cor- 
poration to pay for such privilege a properly measured tax. The 
tax may be imposed upon either the mere grant of such privi- 
lege or upon its exercise.^® If the entire business conducted with- 
in the state during the year for which the tax is imposed is in- 
terstate or foreign commerce, the tax would be valid if imposed 
for the mere grant of the local privilege.^® This is on the same 
theory as that on which a state may levy a license tax for the 
privilege of engaging in an occupation consisting wholly of in- 
trastate business even though in the year for which the license 
was issued the licensee's entire business consisted of interstate 
and foreign commerce.^* A state's right to charge for a privi- 
lege which it is free to withhold is not lost merely because he 
who has acquired it has for some reason failed to exercise it. 


oSoutliern Pac. Oo. t. Corbett, D. 
0., 20 P.Supp. 940. 

10 Ozark Pipe Line Corp. v. Moni- 
er, 268 U.S. 555, 45 S.Ct. 184, 69 L. 
Ed. 439 ; Alpha Portland Cement Co. 
Y. Massaehusetts, 268 U.S. 203, 45 
S.Ct. 477, 69 L.Ed. 916, 44 AX.B. 
1219. 

11 Horn Silver Mining Co. v. Peo- 
ple of State of New York, 143 U.S, 
305, 12 S.Ct. 403, 36 L.Ed. 164; Peo- 
ple of State of New York ex rel. 
Parke, Davis & Co. v. Boberts, 171 U. 
S. 658, 19 S.Ct. 58, 70, 43 L.Ed. 323. 


IS See discussion in Angio-Chilean 
Nitrate Sales Corp. y. xilabama, 288 
U.S., 218, '53 S.Ct. 373, 77 L.Ed. 710. 

13 Anglo-Gililean Nitrate Sales 
Corp. V. Alabama, 288 U.S. 218, 53 
S.Ct. ' 373, 77 L.Ed. ' 710.' See, also, 
Detroit International Bridge do. v. 
Corporation Tax Appeal Board of 
Michigan, 287 U.S. 295, 53 S.Ct, 137, 
77 L.Ed. 314 (this case, however, 
involved a domestic corporation). 

14 Ficklen y. Shelby County Tax- 
ing Dist, 145 U.S. 1, 12 S.Ct 810, 36 
L.Ed. 601. 
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If, however, the state franchise tax is upon the exercise of the 
local privilege, it may not be collected from one whose entire 
business for the year for which it was levied consisted of inter- 
state or foreign commerce. A reasonable construction of the 
statute imposing such a tax would prevent its accrual in such a 
case since one requirement for its accrual would be absent, but 
the result has in fact been based on the theory that it would vio- 
late the commerce clause to impose the tax in such case.^® The 
character of a foreign corporation’s activities are thus the vital 
factor in determining its liability for a state franchise tax in 
most cases. If all of its activities are interstate commerce, or 
connected with its interstate commercial activities within a state, 
it is immune to a state franchise tax imposed upon the transac- 
tion of business in corporate form.^« It may, however, be re- 
quired to pay such tax if any part of its business within a state 
is intrastate commerce.” Maintaining its general offices within 
it, and conducting its stockholders’ meetings therein, are local 
activities for this purpose.^* A domestic corporation owes its 
corporate existence to the state of its incorporation. That state 
may tax it for that privilege, as well as for the grmt to it of the 
privilege of transacting local business within the state and the 
actual exercise thereof.^ The power of the state to impose a 
franchise tax on a domestic corporation for engaging within it 
in interstate or foreign commerce only is undetermined. Such 
state can probably avoid whatever limitations there may be up- 
on its power to do so by taxing the franchise to exist which such 
corporation derives from it. 

Taxes on Local Commerce as Burdens upon Interstate Commerce 

It is now an established principle that the commerce clause 
invalidates a state tax on local commerce that directly burdens 

16 Anglo-CMIean Nitrate Sales TIONS AND TAXATION OS’ MASS., 
Oorp. V. Alabama, 28S U.S. 218, 63 S. 298 U.S. 553, 56 S.Ot. 887, 80 L.Ed. 
Ot. 373, 77 D.Ed. 710. 1328, Black’s Gas. Constitutional 

16 Cbeney Bros, et al. v. Common- Daw, 2d, 315 ; cf. Ozark Pipe Dine 
wealth of Massachusetts, 246 U.S. Moniefi 266 U.S. 655, 45 S.Ct 

147, 38 S.Gt 295, 62 D.Ed. 632. 184, 69 D.Ed. 439. 

iTHump Hairpin Mfg. Co. t. Em- 19 Detroit International Bridge Co. 

merson, 258 U.S. 280, 42 S.Gt. 305, Corporation Tax Appeal Board of 
66 L.Ed. 622; Southern Natural Gas Michigan, 287 U.S. 295, 53 S.Ct 137, 
Corp. V. Alabama, SOI U.S. 148, 67 Detroit Internationa] 

S.Ct. 696, 81 L.Ed. 970. Bridge Co. v. Corporation Tax Ap- 

is ATLANTIC LUMBEB CO. V. peal Board of Michigan, 294 U.S. 83, 
COMMISSIONER OP CORPORA- 65 S.Ct. 332, 79 L.Ed. 777. 
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interstate or foreign commerce. The principal problem has been 
to determine when such a tax directly burdens such commerce. 
A license tax for the privilege of engaging in local commerce 
does not directly burden interstate or foreign commerce mere- 
ly because the business actually transacted during the period 
for which the tax was imposed consisted wholly of interstate and 
foreign commerce.®® It does not have that effect merely because 
both the intrastate and interstate business are in fact insepara- 
ble.*^ Nor is there a general rule of law that such tax is void 
unless the taxpayer is free both in law and in fact to withdraw 
from the local business without discontinuing its interstate busi- 
3?^ess.*® It has been intimated that if the tax produces a loss on 
the local business which would have to be absorbed by the in- 
terstate business it might be invalid under the commerce clause 
if the taxpayer were prohibited by law from withdrawing from 
the local business.*® There is, however, a contrary intimation 
suggesting that the taxpayer procure state consent to higher 
rates to make good the deficit in its local operations.®* The state 
of the law on this matter must, therefore, be regarded as unset- 
tled.*® If, however, a privilege tax is exacted from a person en- 
gaged in both intrastate and interstate business within a state, 
it will be held invalid if it is indivisible and indiscriminate in its 
application, since it then necessarily burdens interstate com- 
merce.*® 


*0 Picklen v. Shelby County Taxing 
Dlst., 145 D.S. 1, 12 S.Ct. SIO, 36 D. 
Ed. 601. See, also, J. E. Raley & 
Bros. V. Richardson, 204 U.S. 157, 44 
S.Ct. 256, 68 L.Ed. 615 (rejecting 
claim that tax was invalid because 
but a small fraction of the business 
consisted of intrastate commerce). 

21 Pacific Telephone & Telegraph 
Co. V. State Tax Commission of 

Washington, 207 U.S. 403, 56 S.Ct 
622, 80 UEd. 760, 105 A.L.E. 1. 

*8 Pacific Telephone Sc Telegraph 
Co. V. State Tax Commission of 

Washington, 297 U.S. 403, 66 S.Ot 
622, 80 L.Ed. T60, 106 AX.R. 1. 

83 Pacific Telephone & Telegraph 
Co. T. State Tax Commission of 

Washington, 297 U.S. 403, 66 aCt 
622, 80 Ii.Ed. 760, 105 A.UE. Ij 


Postal Telegraph-Cable Co. t. City 
of Richmond, 249 U.S. 252, 39 S.Ct. 
265, 63 L.Ed. 690. Of. Williams v. 
City of Talladega, 226 U.S. 404, 88 
S.Ct. 116, 67 L.Ed. 275 (containing a 
contrary intimation). 

84 Postal Telegraph-Cable Co. v. 
Fremont, 255 U.S. 124, 41 S.Ct 279, 

65 L.Ed. 545. 

85 See, also, Pullman Co. y. Adams, 
189 U.S. 420, 23 S.Ot. 494, 47 L.Bd. 
877 ; Allen v. Pullman’s Palace Oar 
Co., 191 U.S. 171, 24 S.CL 39, 48 L. 
Ed. 134. 

88 Cooney v. Mountain States Tele- 
phone & Telegraph Co., 294 D.a 384, 

66 S.Ct. 477, 79 L.Ed. 9S4 (holding 
Invalid a license tax upon the busi- 
ness of furnishing telephone service 
based upon the number of instru- 
ments used therein). 
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The only cases in which the principle discussed in the pre- 
ceding paragraph has been held to invalidate a state tax have 
involved state franchise taxes on foreign corporations engaged 
within a state in both intrastate and interstate commerce. The 
invalidity has been based on the methods used for measuring 
the amount of the tax. A franchise tax measured by the total 
authorized capital stock has invariably been held invalid.®'* Such 
a tax is deemed to impose a prohibited burden because it in ef- 
fect taxes the corporation’s entire business, including the in- 
terstate, and its property wherever situated and employed in its 
business. It was stated that interstate commerce woidd be de- 
stroyed if every state were permitted to tax on that basis. A tax 
thus measured is invalid not only as applied to foreign corpora- 
tions engaged in interstate or foreign transportation but also 
as applied to those engaged in other forms of interstate or for- 
eign commerce.®® The view that invalidity could be avoided by 
fixing a reasonable maximum which was once followed*® has 
now been repudiated.*® The theory on which these cases pro- 
ceed would invalidate a franchise tax measured by total issued 
capital stock, or by that plus surplus, since these too represent 
the entire corporate business and property. It has been so de- 
cided.*^ A tax based on that proportion of the issued capital 
stock, or of that plus surplus, which the property, or property 
and business, within the state bears to its total property, or 
property and business, avoids this objection and is valid.** But 
the application of a similar ratio to the authorized stock is still 
invalid.** This must be on the theory that authorized but un- 
issued capital stock has no relation whatever to the value of the 
privilege granted. These principles would equally invalidate any 
such tax measured by total assets, receipts or net income, but 


iS? Western Union Telegrapli Co. r. 
Kansas, 216 U.S. 1, SO S.Ct 190, 64 
L.Ed.' .356; Ondahy 'Packing Co. t. 
Hinkle. 278 U.S. 460, 49 S.Ct 204, 
IS L.Ed. 454 

International Paper Co. v. Com- 
monwealth of Massachusetts, 246 U. 
S. 135, S8 S.Gt. 292, 62 L.Ed. 624, 
Ann.Oas.l918C, 617. 

Baltic Mining Co. v. Common- 
wealth of Massachusetts, 231 U.S. 68, 
84 S.Ct 15, 68 L,EdL 127. 


278 U.S. 460, 49 S.Ct 204, 73 L.Ed. 
464. 

31 Looney v. Crane Co., 246 U.S. 
178, 38 S.Ct 85, 62 L.Ed. 230. 

ssHump Hairpin Mfg. Co. v. Em- 
merson, 258 U.S. 200, 42 S.Ct 305, 66 
L.Ed. 622; Western Cartridge Co. v. 
Emmerson, 281 U.S. 511, 50 S.Ct 383, 
74 L.Ed, 1004 ; St Louis & S. W. E. 
Co. V. State of Arkansas, 235 U.S. 
850, 35 S.Gt 99, 59 L.Ed. 265. 

S3Air-Way Electric Appliance 
Corp. V. Day, 266 U.S. 71, 45 S.Ct 
12, 69 L,Ed. 169, 


30 Cudahy Packing Co. t. Hinkle, 
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validate taxes measured by a proportion thereof allocated to 
the state on some fair basis.®* Although similar principles were 
once applied in determining the validity of entrance fees charged 
foreign corporations,®® that position appears now to have been 
repudiated.®® A state may, however, measure its franchise tax 
on domestic corporations engaged in both intrastate and inter- 
state commerce within it by methods that would be invalid as 
applied to foreign corporations.®'' Although the theory behind 
this difference has received no adequate judicial treatment, it is 
probably based on the fact that there is but one state of in- 
corporation while there may be any number of states with re- 
spect to which a corporation is a foreign corporation. The pos- 
sible burden upon interstate commerce is relatively slight when 
the state of incorporation is permitted to measure a franchise 
tax in a way that might prove exceedingly burdensome if all 
other states were given the same latitude. 

DISCRIMINATORY TAXES AND CHARGES 

172. A state tax that operates to discriminate against interstate or 

foreign commerce is prohibited by the commerce clause. 

173. A state may validly charge those engaged in interstate or for- 

eign commerce witiiin it for services rendered, or facilities 
furnished, them by it, but may neither discriminate against 
such commerce in making such charges nor use them as a 
disguised means for subjecting such commerce to taxes that 
it could not validly impose as taxes. 

*4 Bass-Eatcliff & Gretton Co. v. 261, GO L.Ed. 617; Kansas City, M. 
State Tax Commission, 266 U.S. 271, & B. E. Co. v. Stiles, 242 D.S. Ill, 

45 S.Ct 82, 60 L.Ed. 2S2. 37 S.Ct. 68, 61 L.Bcl. 176. The tax 

in each case was measured by the 

85 Looney v. Crane Co., 245 U.S. total capital stock of the taxpayer 

178, 38 S.Ct 85, 62 I/.Ed. 230. See, although a part only of its property 
also. Union Pacific S. E. Co. y. Pub- situated within the taxing state, 

lie Service Gommission of Missouri, gome of the language in the opinions 
248 U.S. 67, 39 S.Ct. 24, 63 L.Ed. raises a query as to whether the 
131 (this case involved fee for ap- decisions are limited to situations in 
proval of issuance of securities by a tug factors indicated in such 

foreign railroad corporation a part language are present See St Louis- 
only of whose lines were located ga^ yrancisco Ry. Co. v. Mlddle- 

within the state demanding the fee). ^amp, 256 U.S. 226, 41 S.Ct 489, 65 

86 Atlantic Refining Co. v. Virginia, I'-Ed. 905 (sustaining franchise tax 
302 U.S. 22, 68 S.Ct 75, 82 L.Ed. 2A domestic corporation measured by 

a portion of the capital stock allocat- 

S7 Kansas City, Ft S. & M. Ry. ed on an assets basis). 

Oo. V. Botkin, 240 U.S. 227, 36 S.Ct 
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174. A state may not prohibit or interfere with interstate or for- 
eign commerce in devising methods for collecting taxes that 
it may validly impose. 

A state is prohibited by the commerce clause from so exer- 
cising its most distinctive local powers as to discriminate against 
interstate or foreign commerce. An exercise of its taxing pow- 
er that produces that effect is, therefore, invalid. The imposi- 
tion of a license tax on those engaged in making local sales of 
liquor that in effect taxes only the sale of liquors produced ^vith- 
out the state is invalid.®* A license tax on only those peddlers 
v/ho peddle Literstate or foreign imports is also invalid.®® Such 
goods are also protected against discriminatory property tax- 
ation after they have become incorporated with the general mass 
of property within the state.** A discriminatory difference in 
rates against such goods or their sale is equally invalid.** A 
state is even prevented by the commerce clause from discriminat- 
ing against interstate and foreign commerce in charging for 
furnishing facilities for whose use it may exact payment.*® That 
clause prohibits such discrimination w'hatever be the means by 
which it is produced.*® It does not, however, prevent a state from 
levying a non-discriminatory tax on the use within it of goods 
shipped into it by means of interstate sales in order to prevent 
its local sales tax from creating a discrimination against local 
products and sellers.** 

A state may validly charge those engaged in interstate or 
foreign commerce within it for services rendered, and facilities 
furnished, them.*® It may not, however, use this right in such 


S8 Walling V. State of Micbigan, 
116 U.S. 446, 6 S.Ct 454, 29 L.Ed. 
691. For present status of such 
fees, see Section 162. 

sawelton v. Missouri, 91 U.S. 275, 
23 L.Ed. 347; Webber v. Yirginla, 
103 U.S. 344, 26 L.Ed. 565. 

4© I. M, Darnell & Son Co. t. 
Memphis, 208 U.S. 113, 28 S.Ct. 247, 
62 L.Ed. 413. 

41 Cook V. Pennsylvania, 97 U.S. 
566, 24 L.Ed. 1015. 

42 Guy V, Baltimore, 100 U.S, 434, 
25 L.Ed. 743. See, also, statement in 
Interstate Busses Corp. v. Blodgett, 


276 U.S. 245, 48 S.Ct. 230, 72 L.Ed. 
551. 

43 Bethlehem Motors Co. v. Flynt, 
256 U.S. 421, 41 S.Ct. 571, 65 L.Ed. 
1029. For state tax held not dis- 
criminatory see American Steel & 
Wire Co. v. Speed, 192 U.S. 500, 24 
S.Ct. 365, 48 L.Ed. 538. 

44HENNEF0RD v. SILAS MA* 
SON CO., 300 U.S. 577, 57 S.Ct 524, 
81 L.Ed. 814, Black’s Gas. Constitu- 
tional Law, 2d, 308. 

45 Huse V. Glover, 119 U.S. 543, 7 
S.Ct 313, 30 L.Ed. 487 (tolls for 
passage through locks) ; Sands v. 
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maimer as to impose upon such commerce a disguised tax of 
the kind which it could not impose as a tax. It is this principle 
that invalidates charges for the use of its highways by inter- 
state carriers that are in excess of the reasonable compensation 
therefor and of the reasonable expenses made necessary by their 
use of such highways. The principles employed in determining 
what is a proper compensation charge has already been consid- 
ered.*® 

The commerce clause prohibits a state from enforcing the col- 
lection of a valid tax by methods that impose a direct burden 
upon interstate or foreign commerce. It may not prohibit the 
taxpayer from engaging in such commerce in order to compel 
it to pay such taxes,*’ and it has even been held that it could not 
oust a foreign corporation, engaged within it in both intrastate 
and interstate commerce, from conducting the former where this 
would unduly burden its interstate activities.*® A state is thus 
limited to other means for collecting its taxes. 

IMPOSTS AND TONNAGE DUTIES 

175. A state may not, without the consent of Congress, lay any 

imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws. 

176. A state may not, without the consent of Congress, lay any 

duty of tonnage. 

Imposts on Imports and Exports 

The leading case construing the prohibition against state du- 
ties on imports or exports *® is that of Brown v. Maryland.®® It 
was therein stated that it prohibits the taxation not only of the 
importation of goods, but also of the goods themselves as long 
as they have not been incorporated into the general mass of 
property within the state. It was held that a tax on their sale, 
or on the business of selling them, prior to the time of such in- 
corporation constituted a prohibited impost thereon. A state 

Manistee River Imp. Co., 123 U.S. 

288, 8 S.Ct. 113, 31 L.Ed. 149 (tolls 

for repaying: state for costs of clear- 
ing river of obstructions to naviga- 
tion). 

46 See Section 15T. 

47 Western Union Tel. Co. v. Att’y 


Gen, of Com. of Massaclnisetts, 125 
U.S. 530, 8 S.Ct. 961, 31 U.Ed. 790. 

48 Western Union Tel. Co. v. Kan- 
sas ex rel. Coleman, 216 U.S. 1, SO 
S.Ct. 190, 54 L.Ed. 355. 

49 U.S.O.A.Const. Art. 1, Sec. 10. 

50 12 Wheat, 419, 6 L.Ed. 67a 
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franchise tax on a foreign corporation whose business for the 
year for which the tax was levied consisted wholly of importing 
goods, storiug them, and selling them in their original package, 
violates this prohibition.®* The ultimate test is not the subject 
on which the tax is imposed. If its effect is a direct tax upon 
the import, the prohibition applies to it. The same principle 
defines the scope of the prohibition against state imposts upon 
exports. It was because the taxes involved directly taxed them 
that a stamp box on the bill of lading for an export,®® and a tax 
on the gross receipts from the business of exporting,®® have been 
held to violate this provision. The term imports and exports 
includes only goods imported into a state from, or exported 
therefrom to, a foreign country.®* This constitutional provision 
does not apply to persons.®® 

Tonnage Duties 

The prohibition against state tonnage duties has recently been 
stated to have been due to a desire to supplement the prohibi- 
tion against state duties on imports and exports by forbidding 
a “corresponding tax on the privilege of access by vessels to the 
ports of a state,” ®® The prohibition includes aU taxes and du- 
ties, however designated, the practical operation of which is 
to “impose a charge for the privilege of entering, trading in, or 
lying in a port.” ®’ The prohibition is not limited to those based 
on tonnage, nor is the fact that a charge is computed on that 
basis conclusive that it is a tonnage duty.®® A state is not pro- 

si Anglo-Chllean Nitrate Sales ss People of State of New York f, 
Corp. V. Alabama, 288 U.S. 218, S3 Compagnie Generale Transatlantique, 
act 373, 77 L.Ed. 71i>. 107 U.S. 59, 2 S.Ct 87, 27 L.Bd. 383. 

S2 Almy V. California, 24 How. 169, Be CLYDE MALLOEY LINES t. 
16 L.Ed. 644. STATE OF ALABAMA, 296 U.S. 261, 

56 act 194, 80 L.Ed. 215, Black’s 

63 Crew Levick Co. t. Pennsylva- cas. Constitutional Law, 2d, 317. 
nia, 245 U.S. 292, 88 S.Ct 126, 62 Xi. 

Ed. 295 . For other cases discussing 67 CLYDE MALLOEY LINES v. 
what constitute, or do not constitute, STATE OF ALABAMA, 296 U.S. 261, 
taxes upon imports or exports, see 56 S.Ct. 194, 80 L.Ed. 215, Black’s Cas. 
Selliger t. Kentucky, 213 U.S. 205, Constitutional Law, 2d, 317 ; Inman S. 
29 S.Ct 449, 53 L.Ed, 761; People S. Go. V. Tinker, 94 U.S. 238, 24 L. 
of State of New York ex rel. Ed- Ed. 118; State Tonnage Tax Cases, 
ward & John Burke v. Wells, 208 U. 12 Wall. 204, 20 L.Ed. 370. 

a 14, 28 act 193, 62 L.Ed. 370. ^ CLYDE MALLOEY LINES T. 

64 The early decisions were contra; STATE OF ALABAMA, 296 U.S. 261, 
see Almy t. California, 24 How. 169. 66 S.Ct 194, 80 L.Ed. 215, Black’s Caa 

16 L.Ed. 644. Constitutional Law, 2d, 317, 
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hibited by this provision from charging for facilities and services 
furnished by it to and enjoyed by vessels.®® The services for 
which a vessel may be made to pay are not limited to specific 
services rendered to it, but include the general benefit that it 
derives from being provided with a safe and effectively policed 
and regulated harbor.*® A state will not, however, be permit- 
ted to evade this prohibition by imposing a prohibited tonnage 
duty under the guise of a service charge.®^ An attempt to de- 
duce from this provision a prohibition against state property tax- 
es on vessels plying within a state has been rejected.®* The pro- 
hibition protects all vessels plying the navigable waters of the 
United States regardless of the character of the commerce in 
which tliey are engaged. 


59 Keokuk Northern Line Packet 
Co. V. Keokuk, 95 U.S. 80, 24 L.Ed. 
377; Clyde Mallory Lines y. Ala- 
bama, 296 U.S. 261, 56 S.Ct 194, 80 
L.Ed. 215. 

60 CLYDE MALLORY LINES v. 
STATE OF ALABAMA, 296 U.S. 261, 


56 S.Ct. 194, 80 L.Ed. 215, Black’s Cas. 
Constitutional Law, 2d, 317. 

61 Southern S. S. Co. y. Masters 
& Warden*' of Poit of New Orleans, 
6 Wall. 31, 18 L.Ed. 749. 

62 Wheeling, P. & C. Transporta- 
tion Go. y. Wheeling, 99 U.S. 273, 25 
L.Ed. 412. 
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PATENTS AND COPYRIGHTS 

177. The Congress has the power “to promote the progress of 
science and the useful arts by securing for limited times to 
authors and inventors the exclusive right to their respective 
writings and discoveries.” 

The fiscal and commerce powers are those that have received 
the most extensive judicial construction. Their subject-matter 
is of such character that the impact of exercises thereof upon 
the nation’s economic life has been of the utmost importance. 
There are, however, certain other powers the primary pur- 
pose of which is the promotion of certain fairly definite national 
economic interests. The power to grant patents and that of 
establishing uniform bankruptcy laws are the most important of 
them. 

Patents 

The power of Congress to make laws on the subject of pat- 
ents was granted to it to promote the economic development of 
the nation by conferring upon inventors a monopoly of the use 
and sale of their inventions during a limited period. It may 
exercise it by the enactment of either general or special laws.^ 
It lies within the discretion of Congress to determine the condi- 
tions upon which a patent shall be granted, and the extent of the 

1 Fire-Extinguisher Mfg. Co. v, 

Graham, C.G., 16 P. 543; Evans r, 

Jordan, Ped.Cas.No.4,564 

361 


862 


OTHER FEDER^ liEGISEATIVE POWERS 


Ch. 10 


rights that the patent shall confer upon its owner. The right 
of the owner of a patent is a property right the sale and trans- 
fer of which a state may regulate so far as its regulations do 
not conflict with federal legislation. It is a right which a state 
may validly tax,® although that was at one time denied.® The 
state has an equal power to deal with or tax the tangible prop- 
erty in which the invention or discovery is embodied.* It would 
undoubtedly be denied the power to discriminate against such 
j property in enacting regulatory or tax legislation merely on 

I the groxmds that it was protected by a patent. 

Copyrights 

The power to secure to authors the exclusive right to their 
writings for limited times confers upon Congress the power to 
prescribe the conditions upon which such right shall be en- 
joyed.® It has exercised it by the enactment of copyright legis- 
lation. A provision giving authors the exclusive right to drama- 
tize their work is valid as applied to pantomime dramatizations 
of a copyrighted work by means of moving-picture films.® 

Trade-marJcs 

A trade-mark is neither an invention, a discovery, nor a writ- 
ing within the meaning of the clause of the Constitution being 
considered in this section. The Congress has the power to legis- 
late for the protection of trade-marks only so far as they are 
or may be used in interstate or foreign commerce.® 

» Fox Film Corp. v. Doyal, 286 U.S. 4 Patterson v. Kentucky, 97 U.S. 
123, 52 S.Gt. 546, 76 L.Ed. 1010 {tke 501, 24 L.Ed. 1115; Webber v. Vir- 
case involved right of a state to in- ginia, 103 U.S. 344, 26 L.ISd. 565 ; 
chicle income from copyrights in Ozan Lumber Go. v. Union Gouiity 
measuring a corporate franeliise tax, National Bank, 207 U.S. 251, 28 S. 
but its reasoning would undoubtedly Ct. 89, 52 L.Ed. 195. 
be held to apply to all state taxes on 

both patents and copyrights other than 6 Wheaton v. Peters, 8 Pet. 591, 8 
discriminatory taxes). L.Ed. 1055, 

SLong V. Rockwood, 277 U.S. 142, GKalem Co, v. Harper Bros., 222 
48 S.Gt. 463, 72 L.Ed. 824 (the case p.s. 55, 32 S.Gt. 20, 56 L.Ed. 92, 
involved an income tax on royalties Ann.Cas.lOlSA, 1285. 
received by the owner of the patent; 

it was expressly overruled in case Trade-Mark Cases, 100 U.B, 82, 
cited in footnote 2). 25 L.Ed. 550« 
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WEIGHTS AND MEASURES 

178. The Constitution confers upon Congress the power to “fix the 

standard of weights and measures. This grant is not ex- 
clusive, and the states may exercise a similar power except 
insofar as the field has been occupied by national legisla- 
tion.® 

BANKRUPTCY 

179. The Congress is invested with the power of enacting uniform 

laws on the subject of bankruptcies throughout the United 
States. The most impoilant limit on this power is the pro- 
vision of the Fifth Amendment that no person shall be de- 
prived of property without due process of law. 

Solvent of the Power 

The principal questions that have arisen in connection with 
the bankruptcy power have concerned its scope, its effect upon 
the power of the states, and the constitutional limitations upon 
its exercise. The Supreme Court has expressly refused to de- 
termine its scope by use of the historical method of interpreting 
the provisions of the Constitution. It has, accordingly, refused 
to restrict it to bankruptcy legislation of the character known 
to English and Colonial law in force when the Constitution was 
adopted. It has, however, admitted that there are limits upon 
the extent of that power, but has declined to give them explicit 
definition.® The tendency of bankruptcy legislation has been 
increasingly in the direction of protecting the interests of finan- 
cially embarrassed debtors rather than to merely provide a suit- 
able method of applying his assets to satisfying the claims of 
creditors. The purpose of the earlier acts was to insure the 
equal distribution of the debtor’s assets among his creditors, 
and they have been said to have been “conceived in the view 
that the bankrupt was dishonest.’’^® They provided for in- 
voluntary proceedings only, and were limited to certain classes 
of debtors such as traders, bankers and brokers. The later acts 
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have aimed at the relief of honest debtors from the burden of 
an oppressive debt in order to enable them to acquire a new 
start unhampered by their pre-existing debts. They have been 
said to have been based upon the assumption that the debtors 
“might be honest but unfortunate.”^^ They have, therefore, not 
only extended the classes entitled to invoke their benefits, but 
permitted voluntary proceedings and provided for compositions 
with creditors even without an adjudication of bankruptcy.^* 
The power may be exercised so as to provide a judicial proceed- 
ing for the reorganization of a corporation that is either in- 
solvent or unable to meet its obligations as they mature, and 
a statute for that purpose may provide for enforcing upon dis- 
senting security holders a plan of reorganization approved by 
the court and by stated majorities of the various classes of 
security holders.^* It is within the bankruptcy power to in- 
sure the effective functioning of such proceedings by empower- 
ing the bankruptcy courts to require secured creditors of the 
debtor corporation to postpone for a reasonable period resort 
to his security by its sale, but it has been clearly intimated that 
postponement for an unreasonable period would deny the se- 
cured creditor due process.^ The scope of the power thus ap- 
pears to include the entire field of the relations between an in- 
solvent or non-paying debtor and his creditors, and to permit 
the enactment of legislation for the orderly adjustment of those 
relations for the benefit of both the debtor and the creditors. 
The purposes for which it may be validly exercised include not 
only the equal distribution of a debtor’s assets among his credi- 
tors but also the discharge of the debtor from his prior debts 
and the provision of voluntary or compulsory methods for ad- 
justing the affairs of financi^ly embarrassed debtors. It has 
been intimated that its purposes do not include that of supplying 
a debtor with capital with which to carry on business at his 
creditors’ expense.^® This was later urged as a reason against 
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a provision that provided a method for computing the value of 
a contingent provable claim while at the same time extinguish- 
ing it in its entirety. The contention was rejected on the score 
that the provision afforded an appropriate means for effecting 
an equitable distribution of the debtor’s assets among his credi- 
tors.“ 

Limits upon the Exercise of the Power 

The terms in which the power to enact bankruptcy laws is 
conferred upon Congress require that such laws be uniform 
throughout the United States.” This requires geographical uni- 
formity only, which is satisfied by having the same law prevail 
throughout the United States.^* It has been a standard feature 
of bankruptcy statutes enacted by Congress to recognize ex- 
emptions created by state laws in defining the property available 
for distribution to creditors. These laws have varied from 
state to state with the necessary result that the operative ef- 
fect of the federal acts have varied in like manner. It has been 
held that the existence of such differences in their operation 
did not violate the requisite uniformity, and that the recognition 
of such local laws does not unlawfully delegate to the states any 
part of the legislative powers of Congress.^® 

The most important limit on the bankruptcy power is the 
provision of the Fifth Amendment that guarantees a person 
against being deprived of his property without due process of 
law. The very nature of the bankruptcy power implies that 
its exercise may deprive the creditor of his right to enforce 
the full measure of his claim against the debtor, and this clear- 
ly involves depriving him in fact of a valuable property right. 
The due process clause permits this to a limited extent as a 
means for achieving the objectives of the bankruptcy power. 
It prohibits only the unreasonable sacrifice of the creditor’s 
rights, and, in determining what is unreasonable, the purpose 
for which he is compelled to forego his rights is as important 
a factor as is the extent of their sacrifice. The problem has 

1106 (involving first Frazier-Lemke is Darling v. Berry, C.C., 13 F. 
Act, 48 Stat. 1289). 659. 

IS Hanover Nat. Bank v. Moyses, 
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been extensively considered in the cases that have passed on 
the validity of legislation enacted during the depression that 
began in 1929. It has been held that dissenting minorities may 
be forced to accept the provisions of a reorganization agreement 
by the action of two-thirds in amount of the security holders 
of their respective classes if the agreement is fair and adequate 
in the opinion of the judge before whom the reorganization 
proceedings are being had.** A bankruptcy act must inevitably 
define not only the claims which may be proved but also the 
extent of their allowance. The latter is readily done where 
no contingency affects either their existence or amount, but in- 
volves great difficulties if they are contingent in either of these re- 
spects. A provision limiting the amount in such case to that 
defined by a definite principle is a reasonable means for se- 
curing a fair and equitable distribution of the debtor’s estate 
among his creditors. It is, therefore, valid even though it 
forever deprives the creditor of a speculative value in excess of 
that limited amount by extinguishing the claim.®^ Provisions 
of the kind considered in the two cases last cited have been 
held not to deprive creditors of their property without due 
process because they were reasonably necessary to render ef- 
fective the statutory plan relating to the reorganization of 
corporate debtors which afforded the most practicable and fair 
method for effectuating the purposes of the bankruptcy power 
for such debtors. 

The legislation of the depression period also introduced the 
principle of enlarging the rights of the debtor against his se- 
cured creditor. Prior acts had permitted the bankruptcy court 
to sell the security free of incumbrances if the lien were trans- 
ferred to the proceeds of its sale. They had not permitted its 
sale to prejudice the lienor’s interest in order to benefit other 
creditors or the debtor. Legislation that in effect deprives a 
secured creditor without compensation of substantive rights of 
substantial value in the specific property securing his claim, 
and transfers them to the debtor, violates the due process 
clause.** The extent of the creditor’s rights in the security de- 
pend upon the laws of the state in which the property is situat- 

80 Campbell ▼. Allegbany Corp., 4 «2 Louisville Joint Stock Land 

Oir., 75 B'.2d 947. Bank v. Radford, 295 U.S. 555, 65 S. 
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ed at the time when the creditor acquires his right in the se- 
curity. A provision of a bankruptcy act passed after the se- 
curity interest had been acquired was held to violate due process 
where it deprived the secured creditor of existing rights to re- 
tain the lien until the debt was paid, to realize upon the securi- 
ty by its judicial sale at a time to be determined by him, to 
protect his interest by bidding in the property at such sale, 
and to control the property during the period of the debtor’s 
default.*® Legislation that deprives him of some only of these 
rights may be valid or invalid, depending upon which of them are 
taken from him thereby. If the effect of depriving him thereof 
is merely to postpone his right to apply the security to his claim 
for a reasonable period dm-ing which his interests therein are 
adequately protected, he is held not to be deprived of his prop- 
erty without due process. Hence a provision that authorizes a 
court to stay the sale of the security for a reasonable period on 
condition that the debtor obey the orders of the court, and 
which requires the debtor to pay a reasonable rental during 
such period which the court may apply to the payment of taxes 
and upkeep, does not violate the due process clause.®* An un- 
reasonably long postponement of the creditor’s right to apply 
the security to the satisfaction of his claim would violate his 
rights under that clause.®® It is also certain that a delay with- 
out adequately safeguarding the creditor’s interest in the se- 
curity, or without protecting his rights in the income therefrom 
during the period of the stay, would be invalid. The creditor 
may not be compelled to furnish his debtor with capital. The 
view that he might validly be forced to sacrifice his substantial 
substantive rights in order to avert a threat to the national 
welfare has been rejected. The Supreme Court has talcen the po- 
sition that the due process clause prohibits the uncompensated 
taking of private property for even a public purpose, and that, if 
the public interest requires and permits the individual mort- 
gagee’s interest to be taken to relieve the necessities of the 
individual mortgagor, resort should be had to the power of 
eminent domain so that the cost of promoting the public la- 
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terest might be spread over the entire community through 
taxation.®* All of the cases herein considered involved mort- 
gages in existence when the applicable federal legislation was 
enacted. That legislation was expressly limited to existing mort- 
gages. It is, therefore, xmdetermined whether such legislation 
would be valid if made applicable to mortgages subsequently 
made, and how far the bankruptcy power would enable Congress 
to limit the extent of rights acquired under state laws either di- 
rectly or indirectly through changes in the remedies for their en- 
forcement. 


State Insolvency Laws 

The grant to Congress of the power to enact bankruptcy 
legislation has not deprived the states of the power to enact and 
enforce insolvency laws.®’ The contract clause of the Consti- 
tution prevents a state from making its insolvency law ap- 
plicable to prior contracts,®* and the due process clause of the 
Fourteenth Amendment would prevent the discharge of a non- 
resident creditor who had not been duly made a party to the 
insolvency proceedings.®* The scope and value of such laws is, 
therefore, considerably less than that of a federal bankruptcy 
law. The enactment of a federal bankruptcy act does not an- 
nul state insolvency laws, but suspends their operation to the 
extent that, and as long as, their enforcement would conflict 
with the federal act or with a Congressional intent that they 
should be inoperative. The bankruptcy power does not differ 
in this respect from any other concurrent federal power. 
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THE POSTAL POWER 

180. The Constitution vests in Congress the power to “establish 
post-oflaces and post-roads.” It is subject, in exercising this 
power, to the limitations imposed by the Constitution upon 
exercises of federal powers generally. 

Extent of the Power 

The power to establish post-offices and post-roads includes 
not only the specific activities denoted by those terms, but is 
the basis for the establishment of the postal system and its op- 
eration. It has also been held to authorize the creation of a 
private railroad corporation to aid in carrying the mails.®* It 
has never been doubted but that the federal government may 
monopolize for itself the business of carrying the mails, and Con- 
gress has in fact so provided. It is practically certain that 
Congress may validly protect this governmental monopoly by 
prohibiting the carriage by others of such mail matter as let- 
ters and post-cards which could be legally carried by the gov- 
ernmental system. It has never been decided whether Con- 
gress could prohibit private competition with every function 
that might be undertaken by the government in the exercise 
of the postal power. The government has, in fact, not attempted 
to prohibit the express business in order to promote its parcel 
post system. 

The primary function of the postal system is to render certain 
forms of service. It lies with Congress to determine the extent 
of that seryice by determining what shall be carried and what 
charges shall be exacted for the service.®! It may establish 
classifications in tendering the services, and in that connection 
condition its grant of the privilege. It has been held that the 
privileges of seconc class matter may be denied to those news- 
papers refusing to publish sworn statements concerning cer- 
tain matters relating to such newspapers,®® and it has been stat- 
ed that the privilege of using the mails may be denied for re- 
fusal to obey a valid Congressional regulation “pertinent to the 
use of the mails.”®® The power of determining what shall be 
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mailable implies that of excluding matter from the mails. Leg- 
islation has been sustained that excluded from the mails lot- 
tery tickets and related matter,®^ obscene matter,®® seditious 
matter,®® and fraudulent matter.®’’ The federal government is 
under no obligation to furnish facilities for the distribution of 
matter deemed by Congress to be injurious to the public in- 
terest. Nor is this power limited to the exclusion of specific 
matter that in fact belongs within the proscribed classes, but 
it may extend to the exclusion of matter which there is rea- 
sonable ground to believe belongs therein.®® It may also be 
exercised, at least to some extent, to aid in the enforcement 
of a policy which Congress is free to adopt in the exercise of 
its other powers. It has, accordingly, been held valid to deny 
the use of the mails to public utility holding companies engaged 
in interstate commerce which refused to register with, and 
furnish information to, a federal governmental board as a means 
for the regulation of their activities.®® There are, however, lim- 
its on the power of excluding matter from the mails. It may 
no more be used to invade the reserved powers of the state 
than may any other federal power. The most recent decision 
of the Supreme Court recognizes this limit.^® However, this 
limit is likely to prove of little importance in practice in view 
of the principle that a state’s reserved powers are not unconsti- 
tutionally invaded merely because the use of the mails is de- 
nied in order to strike at evils that Congress could not directly 
reach.^’ Congress may also resort to its other powers to pre- 
vent the transmission by other means of matter that it has ex- 
cluded from the mails.^ It is undetermined how far it could do 
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SO where the only basis therefor would be the postal power 
itself. 


Limits on the Power 

A constitutional limitation that is often invoked against leg- 
islation conditioning the privilege of using the mails, or ex- 
cluding matter from the mails, is that part of the First Amend- 
ment which prohibits Congress from making a law abridging 
the freedom of the press. The legislation excluding newspapers 
and periodicals containing advertisements of lotteries, or con- 
taining obscene or seditious matter, has been held not to violate 
this constitutional provision.*® The due process clause of the 
Fifth Amendment undoubtedly limits Congress in providing for 
the exclusion of matter from the mails. The mere fact that 
the use of the mails is a privilege would not permit arbitrary 
classifications in its grant.** The principal application of the 
due process clause has been to prevent Congress from con- 
ferring arbitrary discretion upon the administrative officers 
charged with executing the Congressional policy of excluding 
matter from the mails.*® The constitutional provision prohibit- 
ing unreasonable searches and seizures*® prohibits Congress 
from authorizing federal officials to invade the secrecy of let- 
ters and sealed packages in the mails except by complying with 
the requirements of that provision.*’ The foregoing are the 
constitutional limitations the application of which to the postal 
power has been judicially considered. 
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FEDERAL TERRITORY AND PROPEETY 

181. The United States may acquire foreign territories by cession, 
conquest, or discovery, as may any other nation. The power 
to govern them, or to carve out new states therefrom is vest- 
ed exclusively in Congress. The Congress may also dispose 
of any other property acquired by the United States in the 
exercise of any of its delegated powers. 


Acquisition of Territory 

The Constitution does not expressly confer upon the United 
States the power of acquiring property or territory additional 
to that held at the time of the adoption of the Constitution. 
This has not prevented it from acquiring a considerable addi- 
tional territory both within and without the continental area 
of North America. It has acquired territory contiguous to 
that owned at the time when the additional territory w^as ac- 
quired, and other territory not so situated. The right to ac- 
quire property needed in carrying out its general governmental 
functions by either purchase or by an exercise of the power of 
eminent domain has been specifically established. The basis for 
its power to acquire additional territory has been found in sev- 
eral of the Constitution’s provisions, such as those conferring 
upon the federal government the power to declare war and make 
treaties.^® These alone would furnish an adequate basis for the 
power, but acquisition by the usual methods recognized by in- 
ternational law, such as discovery and occupation, has also been 
recognized by the Supreme Court.*® The usual method by which 
the United States has added to its territory has been by treaty 
either with or without war, but congressional action annexing 
territory would appear to be equally valid.®® 

Government of Acquired Territory 

The Constitution expressly empowers Congress to “dispose 
of and make all needful rules and regulations respecting the ter- 
ritory or other property belonging to the United States.” This 
provision taken alone is a sufficient basis for the power of Con- 
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gress to govern, or provide a government for, any foreign ter- 
ritory acquired by the United States, but it is frequently also 
implied from the power to acquire territory.®® Territory an- 
nexed by the United States ceases to be foreign territory imme- 
diately upon its annexation. If this is the result of a treaty it 
becomes domestic territory as soon as the treaty is ratified.®* 
Federal legislation operates within it from that time on without 
further Congressional action.®* Something more is, however, re- 
quired before it is deemed a part of the United States within 
which the entire Constitution operates of its own force. It must 
become incorporated within the United States by the express 
or implied assent of Congress thereto.®® In the absence of such 
assent the territory is not incorporated within the United States. 
All of the provisions of the Constitution operate within an in- 
corporated territory, but only those which are deemed to pro- 
tect fundamental rights apply to unincorporated territories. 
These do not include the provision requiring duties and imposts 
to be uniform throughout the United States,®® nor those permit- 
ting persons to be held for capital or infamous crimes only up- 
on indictment by a grand jury and to be convicted only by a 
imanimous verdict of a jury of twelve.®’ There is no certainty 
as to what provisions will be held to protect fundamental rights. 
The power of Congress to govern applies to both incorporated 
and imincorporated territories from the time of their annexation 
to the United States. It lies within its sole discretion how it wiU 
exercise it. It may legislate for such territory directly, or provide 
it with an organic law under which a territorial government is es- 
tablished with powers defined therein. An organic law performs 
for the government of a territory the same fimction which its own 
constitution performs for a state. A territory governed by this 
latter method is generally referred to as an “organized” territo- 
ry. The ultimate power over such a territory, however, remains 
with Congress which can assert its power at its sole discretion.®* 
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The power to carve new states out of any territories acquired 
by the United States and to admit them to the Union is vested 
exclusively in Congress.®® It is imdetermined whether this ex- 
tends to every part of such territory, including that situated be- 
yond the continental area of the United States. The natural in- 
terpretation of the language conferring the power suggests an 
affirmative answer, and this is reinforced by the fact that the 
specific limitations imposed on its exercise do not include the one 
herein suggested. It is also undetermined whether Congress can 
dispose of territory once annexed by any means whatever, al- 
though tliere is no doubt of the power of the United States to 
recognize a conquest of part of its territory by a treaty with 
the power that has conquered it. 

Disposition of other Federal Property 

The power of Congress to dispose of federal property extends 
to property of every description. It is the basis for the laws that 
have been enacted from time to time disposing of the vast pub- 
lic domain acquired in the course of the westward expansion 
of the nation. The manner in which such property shall be dis- 
posed lies with Congress, and it may not only sell such property 
but lease it as well.*® The scope of this power has recently re- 
ceived extensive discussion in a decision sustaining legislation 
authorizing the sale of surplus power developed at a dam held 
to have been constructed in the exercise of the war and commerce 
powers of Congress. The water power developed at such dam is 
federal property which the federal government may convert 
into electrical energy which thereby becomes federal property 
that may be disposed of by Congressional action. The power 
of Congress is not limited to providing for the disposition of such 
surplus as is necessarily produced in the course of conducting 
the activities referable to its war and commerce power under 
the authority of which the dam was constructed. It may equal- 
ly dispose of all tlie surplus power actually developed at such dam 
which is in excess of the government’s needs. It may authorize 
the acquisition or construction of facilities required to dispose 
of its property in a suitable market, and may, therefore, acquire 
transmission lines to carry the electrical energy produced at the 
dam to such market.®^ The opinion of the Court explicitly as- 

09 U.S,O.A.Const Artide 4, Seo* eiAshwander v, Tennessee Valley 

tion 3, Clause 1. Authority, 29T U.S. 288, 66 aot 466, 

60 United States t. Gratiot, 14 Pet, 80 L.Ed. 688* 

526, 10 L.Ed. 5T3. 
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sumes that the methods of disposition must be in the public in- 
terest and not to promote private ends, and be “consistent with 
the foundation principles of our dual system of government” and 
“not contrived to govern the concerns reserved to the states.” 
The basic assumption of the decision is that the electrical ener- 
gy was acquired by the United States as a result of the valid 
exercise of a federal power. The opinion of the Court clearly 
intimates that the power to dispose of federal property confers 
no authority to acquire property solely for the purpose of dis- 
posing of it, but is limited to that which is acquired in the exer- 
cise of the federal government’s other delegated powers. Al- 
though the Court left unanswered the question of the power to 
authorize the construction or acquisition and operation of local 
distribution systems within a state, the logical implications of 
its position would seem to permit this except when used to con- 
trol matters reserved to the states. 


CONTROL OP ALIENS AND NATURALIZATION 

182. The United States has exclusive control over the admission of 

aliens to, and their expulsion from, the territories subject to 
its jurisdiction. 

183. Congress is invested with power to establish a uniform rule of 

naturalization throughout the United States. 

Control of Aliens 

The United States, as a sovereign nation, has plenary power 
to determine the conditions upon which it will admit aliens to 
any part of the territory subject to its jurisdiction, or to exclude 
them therefrom.*® Its power to deport aliens who are within 
the United States is equaUy well established,®® although the re- 
quirements of due process limit the procedure in deportation cas- 
es more than m exclusion cases. It may, m order to make its 
policies in these matters effective, punish any person who aids 
in violating exclusion or deportation statutes.®* Its control over 


62Chae Chan Ping v. United 
States, 130 D.S. 581, 9 S.Ot. 623, 32 

L.Ed. 1068 ; Nishimura Ekiu v. Unit- 
ed States, 142 U.S. 651, 12 S.Ot 336, 

63 Fong Yue Ting v. United States, 
149 U.a 698, 13 act 1016, 37 U-M, 
905, 


64 Lees V. United States, 150 U.S. 
476, 14 S.Ot 163, 37 L.Ed. 1150 (sus- 
taining a provision imposing a pen- 
alty upon those aiding in the viola- 
tion of a statute prohibiting importa- 
tion of contract labor into the Unit- 
ed States), 
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aliens endures as long as they remain such and are within the 
United States, but it has been held that this does not include 
the power of regulating all their relations and dealings with cit- 
izens.®® The power may not be so exercised as to invade the 
powers reserved to the states. There have not been a sufficient 
number of decisions to warrant any conclusion as to just how far 
the federal government will be permitted to go before it will be 
held to have transgressed this dividing line between the permis- 
sible and the prohibited. 

Federal Citizenship and Naturalization 

Section 1 of the Fourteenth Amendment provides that “all per- 
sons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside.” This provision recognizes that there 
exist within the United States both a state and federal citizen- 
ship. Prior to its adoption a person was generally considered to 
derive his federal citizenship from his state citizenship except 
where he had acquired the latter by naturalization under author- 
ity of a federal naturalization statute.®® This provision modified 
that relationship to a considerable extent by conferring upon all 
those upon whom it confers federal citizenship a state citizen- 
ship in the state of their residence. They acquire such state cit- 
izenship within the meaning of all of those constitutional provi- 
sions that condition federal constitutional rights and privileges 
upon state citizenship. A state is powerless to deny its citizen- 
ship to such federal citizens as reside within it, but this pro- 
vision does not necessarily prevent it from according state cit- 
izenship to others. It has not been definitely determined since 
the adoption of the Fourteenth Amendment how far a state can 
do so, nor whether a person bearing such a state citizenship would 
be a citizen of such state within the purport of those constitution- 
al provisions that base federal rights or privileges on state cit- 
izenship. 

The provision considered in the preceding paragraph recog- 
nized two bases of federal citizenship. The first of these is birth 

65 KELLER y. UNITED STATES, after her arrival in the United 
213 U.S. 138, 29 S.Ct 470, 53 L.Ed. States). 

737, 16 Ann.Cas. 1066, Black’s Cas, 

Constitutional Law, 2d, 330 (holding 66 See discussion in the various 
invalid a statute making it a crime opinions in Dred Scott v. Sandford, 
to harbor an alien female for im- 19 How. 393, 15 L.Ed. 691, 
moral purposes within three years 
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within the United States and subject to its jurisdiction. It is 
essential that both of these conditions exist in order that a person 
acquire federal citizenship by birth. It has been stated that the 
real purpose of the latter requirement was to exclude “chil- 
dren bom of alien enemies in hostile occupation, and children 
of diplomatic representatives of a foreign state.” A person 
bom within the United States and subject to its jurisdiction 
acquires federal citizenship even though his parents are aliens, 
or even aliens incapable under existing statutes of becoming cit- 
izens by naturalization.®* There are no authoritative decisions 
determining whether the “United States” in this connection in- 
cludes any or all of the territories of the United States. It prob- 
ably would be held to include incorporated, but not to include, 
unincorporated territories. It would not, of course, include for- 
eign countries. This provision, therefore, does not cover the 
case of children of American parents born abroad. Congress 
can determine the matter of their citizenship under its power 
of establishing a uniform rule of naturalization.®* 

The power of Congress to enact naturalization laws is an ex- 
clusive power in the sense that a state has no power to confer 
federal citizenship upon an alien.’® It lies within the exclusive 
competence of Congress to determine what classes of aliens shall 
be admitted to citizenship, and the conditions upon which they 
shall be admitted thereto. It has in fact excluded from the priv- 
ilege large classes of aliens who are not members of the Cauca- 
sian race. It may adopt such method for naturalizing aliens as 
it chooses and has in general provided a judicial proceeding 
therefor.’! Naturalization is usually provided for by general 
laws but nothing prevents the grant of federal citizenship to 
named individuals by special act. There may also be collective 
naturalization when a territory is admitted to statehood, or by 
treaty in connection with the acquisition of foreign territory. 
It has been stated that the power of naturalization vested in Con- 


e*? United States t. Wong Kim Ark, 
169 U.S. 649, 18 S.Ct. 456, 42 UEd. 
890. The Court also included among 
those excluded from citizenship on 
this basis ^‘children of members of 
the Indian tribes.'' 

68 United States v. Wong Kim Ark, 
169 U.S. 649, 18 S.Ct. 456, 42 UEd. 
^ 90 . 

United States y. Wong Kim Ark, 


169 U.S. 649, 18 S.Ct. 456, 42 L.Ed. 
890. 

*70 Chirac v, Chirac, 2 Wheat 259, 
4 L.Ed. 234. 

71 Holmgren v. United States, 217 
U.S. 509, 30 S.Ct 588, 54 L.Ed. 861, 
19 Ann.Oas. 778 (sustaining a stat- 
ute authorizing naturalization pro- 
ceedings in state courts). 
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gress “is a power to confer citizenship, not a power to take it 
away.” This, however, does not prevent Congress from pro* 
viding for the cancellation of certificates of naturali2ation pro- 
cured by fraud or in contravention of the naturalization stat- 
utes.” Nor has it prevented Congress from enacting legislation 
giving express recognition to the citizen’s right to expatriate him- 
self with the consent of the sovereign. It has also been held 
that, since the United States possesses the attributes of a sov- 
ereign power, Congress possesses an implied power to attach the 
legal consequence of expatriation to voluntary acts of even a 
natural bora citizen though the act be perfectly legal and in no 
sense improper. The Court admitted that Congress possessed 
no power to impose a loss of citizenship arbitrarily, and that to 
deprive one of it without his concurrence would be arbitrary. 
It was also admitted that it would be arbitrary to find that con- 
currence in a lawful voluntary act having no relation to mat- 
ters of national importance connected with the international as- 
pects of citizenship. But it was held that a statute under which 
a native bom woman citizen of the United States automatical- 
ly acquired the citizenship of her husband upon marrying even 
a resident alien was valid even as applied to a woman who con- 
tinued to reside within the United States.” It may be noted that 
this provision of the statutes has been repealed, but this has 
not affected those who lost their citizenship thereunder while it 
was in force.” 


in United States v. Wong Kim Ark, 
169 U.S. 649, 18 S.CL 456, 42 L.Ed. 
890. 

•ys Joliannessen v. United States, 
225 U.S, 227, 32 S.Ct. 613, 66 UEd. 
1066. 

*74 Mackenzie v. Hare, 239 U.S, 299, 
36 S.Ct 106, 60 L.Ed. 297, Ann.Cas. 
1916E, 645. 


•75 The test has not undertaken to* 
set forth the existing statutory pro- 
visions governing the naturalization 
of aliens. See the following cases 
for a discussion of interesting proh- 
lems thereunder: United States v. 
Schwimmer, 279 U.S, 644, 49 S.Ct.. 
448, 73 L.Ed. 8S9; United States v. 
Macintosh, 283 U.S. 605, 51 S.Ct 570^ 
75 L.Ed. 1302. 
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WAR AND MILITARY POWERS 

184. The Constitution confers upon Congress not only the power to 
declare war but also several ancillary powers intended to en- 
able it to prepare for, and prosecute, war. Congress is lim- 
ited in exercising these powers by the constitutional limita- 
tions imposed upon its exercise of its powers generally. The 
states are expressly prohibited, either absolutely or condi- 
tionally, from exercising powers similar to the war and 
military powers of Congress. 


Scope of War Powers 

The power to wage war is a national power, and the states 
are expressly prohibited from engaging in war without the con- 
sent of Congress unless either actually invaded or in such “im- 
minent danger thereof as will not admit of delay.”’® The na- 
tional power to declare war is vested exclusively in Congress,” 
although the courts have recognized a power in the President to 
proclaim the existence of a state of war between different parts 
of the nation.’® The Constitution has also conferred upon Con- 
gress the ancillary powers required for preparing for, and wag- 
ing, war.’® These include the powers of raising and supporting 
armies, providing and maintaining a navy, and providing rules 
for the government and regulation of the land and naval forces 
of the United States. It may raise an army or procure person- 
nel for a navy not only by voluntary enlistment but by requiring 
such services from adults or minors.®* Compulsory military or 
naval service does not violate the provisions of the Thirteenth 
Amendment prohibiting the existence of involxmtary servitude 
within the United States or in any place subject to its jurisdic- 
tion.*i It merely enforces a duty owed his government by the 
citizen. It has been held that Congress may validly provide for 
the enlistment of personnel on such terms as it may deem ex- 
pedient, and in that connection supersede the parents’ control 


: if6,U.S.C.A.<jonstr Article 1, Seo 
tioB 10, Clause 3. 

: Article 1, Sec-- 

>tion- 8, Gianse 11. 

■sfSThe Prize Cases, 2 Black 635, 
17 JjMd, 459. 

U.S.C.A.Coiist Article 1, Sec- 
tion 8, Clauses 12-16. 


80 SELECTIVE DRAFT LAW 
CASES, 245 U.S. 366, 38 S.Ct 159, 
62 DEd. 349, L,B.A.101SC, 361, Ann. 
Oas.l918B, 856, Black’s Gas. Con- 
stitutional Law, 2(1, 333. 

81 SELECTIVE DRAFT LAW 
OASES, 245 U.S. 366, 38 S.Ct 159, 
62 L.Ed. 349, L.E.A.191SC, 361, Ann. 
Cas.l918B, 856, Black’s Cas. Consti- 
tutional Law, 2d, 333. 
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over their minor children and their right to the services of such 
minor children.®® The military forces of the United States may 
be augmented by organizing, arming, and disciplining the militia. 
The power to provide for governing such part thereof as is em- 
ployed in the federal service is vested in Congress, but the ap- 
pointment of its officers and its training according to the disci- 
pline prescribed by Congress is reserved to the states. It may 
be called forth as provided by Congress only to execute the laws 
of the Union, suppress insurrections, and repel invasions.®® This 
limitation does not apply when the militia is drafted into the army, 
for in that case it may be used for foreign service as may any oth- 
er part of the army.®* It lies within the exclusive power of the 
President to determine whether the militia shall be called out.®® 
There is a marked difference between the power of Congress to 
appropriate money for the army and that of appropriating mon- 
ey for the navy. It may make no appropriation for raising or 
supporting an army for a longer period than two years. There 
is no such time limit on appropriating funds for the use of the navy. 

The Congress also is invested with the power of making rules 
for the government of the land and naval forces of the United 
States in both peace and war. This power is expressly made to 
include the militia while in the service of the United States. The 
enforcement of these rules and regulations is through a system 
of courts-martial. There is no doubt of the power of Congress 
to give such courts exclusive jurisdiction over violations of mili- 
tary laws by members of the military or naval forces. It is un- 
determined whether it could validly confer upon them jurisdic- 
tion over all offences committed by the members of such forces. 
The precise limits within which they may be given jurisdiction to 
try those not members of the military or naval forces cannot be 
definitely defined. They may not be given such powers when 
the army is merely acting in peace time to aid in enforcing law, 
nor, in times of war, in areas outside the zone of active military 
operations in which the civil courts are still functioning.®® 


S3 United States y. Williams, 302 
U.S. 46, 58 S-Ot. 81, 82 L.Ed. 39. 

83 See Texas v. White, 7 Wall. 700, 
19 L.Ed. 227. 

S4C10X y. Wood, 247 U.S. 3, 38 S. 
OU 421, 62 L.Bd. 947. 


85 Martin V. Mott, 12 Wheat 19, 6 
L.Ed. 537. 

8s See discussion in Ex parte Milli- 
gan, 4 Wall. 2, 18 L.Ed. 281. 
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§ 1S5 VIOliATIONS OF THE LAW OF NATIONS 

Constitutional lAmitations on War Powers 

The war powers of Congress include not only those already 
mentioned, but also the enactment of any legislation necessary 
and proper for the successful prosecution of the war. Statutes 
prohibiting espionage, the betrayal of military intelligence, and 
interference with the draft law are within it.®’ So also are those 
that provide for the internment of enemy aliens,*® and the con- 
fiscation of the property of such aliens.*® Another war power 
expressly conferred upon Congress is that of granting letters 
of miarque and reprisal and of maEing rules concerning captures 
on land and water.®® The Constitution is not, however, suspend- 
ed during wartime, but the existence of war is the most important 
factor in determining whether legislation is necessary and prop- 
er, or reasonable where validity depends on that element.®’ 

War Powers Denied to the States 

The states are expressly denied not only the power of engag- 
ing in war except to repel actual or threatened invasion of their 
territories, but also many of the specific powers conferred upon 
the Congress. They may not grant letters of marque and re- 
prisal, nor, without the consent of Congress, keep troops or ships 
of war in time of peace.®* They may, however, exercise their 
police powers in such manner as to aid the federal government 
in the prosecution of a war.®* 

PIRACIES AND VIOLATIONS OF THE LAW OF NATIONS 

185. Congress is invested with the power to “define and punish 
piracies and felonies committed on the high seas, and of- 
fenses against the law of nations.” ®’ 

The power conferred upon Congress by this provision is not 
merely that of punishing piracy as defined by the law of nations, 

87 Debs V. United States, 249 U.S. siEx parte Milligan, 4 Wall. 2, 18 
211, 39 S.Ct 252, 63 L.Ed. 566. t.Ed. 281; United States v. L. Cohen 

Grocer Co., 255 U.S. SI, 41 S.Ct. 298, 
ss DeLacey V. United States, 9 Clr„ 65 L.Bd. 516, 14 A.L.E. 1045. 

249 F. 625, L.E.A.1918E, 1011. 

82 U.S.C.A. Const. Article 1, See- 

89 Dittlejohn & Co. V. United tlon 10, Clauses 1 and 3. 

States, 270 U.S. 215, 46 S.Ct 244, 70 93 Gilbert v. Minnesota, 254 U.S. 

L.Ed. 553. 325, 41 S.Ct 125, 65 L.Ed. 287. 

90 U.S.C.A.Const Article 1, Seo U.S.O.A.Const. Article 1, Sec- 
tion 8, Clause 11. tion 8, Clause 10. 
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but to define it so as to include acts that would not be consid- 
ered such under that law. It has been held a valid exercise 
of this power to treat the slave trade as piracy.®*’ The latter 
part of that provision has been relied on to sustain a statute pun- 
ishing the counterfeiting, within the United States, of the money 
or securities of foreign nations.®® It would also furnish a basis 
for neutrality laws and those prohibiting the organization with- 
in the country of armed expeditions against friendly nations. 
The powers conferred by this clause of the Constitution have not, 
in fact, been frequently exercised. 

TREATIES 

186. The exclusive control over the nation’s foreign relations is 

vested in the national government. The Constitution pro- 
vides that the President shall have the power, by and with 
the advice and consent of the Senate, to make treaties, pro- 
vided two-thirds of the Senators present concur. The Presi- 
dent also has the power to enter into other forms of interna- 
tional compacts either as the nation’s Chief Executive or un- 
der authority of law. 

187. A treaty made under the authority of the United States is a 

part of the supreme law of the land which binds the judges 
in every state notwithstanding anything to the contrary in 
the laws or constitutions of their respective states. 

188. The Congress has the power to enact legislation necessary and 

proper for carrying into effect the valid provisions of a 
treaty. 

189. While it has been intimated and stated that there are consti- 

tutional limits upon the treaty-making power, no treaty pro- 
vision has ever been held invalid. 

190. A treaty is not only a part of the supreme law of the land but 

also an international agreement. 

Treaty-making Power 

The conduct of the foreign relations of the people of the Unit- 
ed States lies within the exclusive competence of the national 
government It covers the entire range of subject-matter cus- 
tomarily belonging in the field of international relations. The 
primary purpose of those provisions of the Constitution that hear 

95 United States v. Bates, I'ed.Cas. 96 United States v. Arjona, 120 U. 

No.14,544. S. 479, 7 S.Ct. 628, 30 L.Bd. 728. 
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upon this matter is to define the departments of the nationcJ 
government that shall exercise these powers. Their general con- 
duct is committed to the political departments of that govern- 
ment, and the propriety of their acts in this field are not sub- 
ject to judicial review.®’ The President has authority as the na- 
tion’s Chief Executive to conduct a large part of the nation’s for- 
eign affairs. He shares the important treaty-making power with 
the Senate by virtue of the express constitutional provision that 
he “shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators 
present concur.”®* There is no indication herein of the precise 
division of function between the President and the Senate in the 
treaty-making process, but in practice the former negotiates them 
while both he and the requisite majority of the Senate must con- 
cur before an agreement made with a foreign nation becomes a 
treaty.®® It is generally conceded that the Senate may amend a 
proposed treaty submitted to it for its approval. There is, how- 
ever, no way in which the President can be compelled to accept 
any amendments made by the Senate. 

Treaties as Law of the Land 

A treaty is, from the point of view of international law, a con- 
tract between the nations that are parties to it. The Constitu- 
tion furthermore includes treaties “made under the authority 
of the United States”, along with the Constitution and the laws 
of the United States made in pursuance thereof, as part of the 
“supreme law of the land”, which is expressly made binding up- 
on state judges despite anything in the constitution or laws of 
their respective states.’ A term of a treaty dealing with a prop- 
er subject of international agreement thus has the same legal 
force as would a valid exercise of a federal legislative power. If 
it deals with a subject that could be regulated by Congress in 
the exercise of any of its powers, the treaty term will supersede 
prior inconsistent Congressional legislation.® This same prin- 
ciple, however, permits its repeal as a part of the supreme law 
of the land by a subsequent act of Congress,* although such re- 

97 United States v. Belmont, 301 U. i U.S.C.A.Gonst Article 6, Clause 
S. 324, 67 S.Ct. 768, 81 L.Ed. 1134. 2. 

»» U.S.C.A.Const Article 2, Sec- » Foster v. Neilson, 2 Pet. 253, 7 
tion 2, Clause 2, L.Ed. 415 ; Cherokee Tobacco, 11 

99 Haver v. Taker, 9 WaU. 32, 19 

L.Ed. 571 ; Shepard v. Northwestern 3 Head Money Oases, 112 U.S. 580, 
Life Ins. Co., C.C., 40 F. 341, 6 S.Ct 247, 28 L.Ed. 798. 
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peal may involve a breach of the treaty as an international agree- 
ment. There are many matters the regulation of which is re- 
served to the states under the constitutional distribution of pow- 
er between nation and state which are also proper matters for 
international agreement. The right of aliens to acquire and hold 
property within a state is one such which has frequently been 
made the subject of treaty arrangements with foreign nations. 
The treaty provisions in such case supersede state law in con- 
flict therewith, whether such state law be found in the state’s 
constitution, its statutes, or its common law.* It has recently 
been held a state can have no policy which can limit the treaty- 
making power of the United States.® 


Limits on Treaty-making Power 
It is an undetermined issue what, if any, are the limits on the 
treaty-making power of the United States. It is clearly not lim- 
ited to subject-matter concerning which Congress could legis- 
late under the powers conferred upon it. The cases sustaining 
treaty provisions that conflicted with state laws governing mat- 
ters the regulation of which was reserved to the states show this. 
It has been stated that such limits as exist must be determined 
in a different way than are those upon the federal government’s 
other powers, but no clue was given as to the principles to be 
employed in their definition.® The power clearly permits the 
making of treaties dealing with the customary matters that arise 
in the intercourse of nation with nation, and also the protection 
of the national interest with respect to matters in which the 
states are powerless to act and which involve the mterests of 
other nations.’' There are dicta to the effect that a treaty could 
not authorize what the Constitution forbids, nor authorize a 
change in the character of the government of the United States 
or of one of the states, nor cede any portion of the territory of 
a state without its consent.® The limit first suggested may be ig- 


4 Ware V. Hylton, 3 Dali. 199, 1 L. 

Ed. 568; Hauenstein v. Lynham, 100 
U.S. 48S, 25 L.Ed. 628; DeGeofroy 
r, Riggs, 133 U.S. 258, 10 S.Ct. 295. 
33 E.Ed. 642. 

® United States v. Belmont, 301 
U.S. 324, 57 S.Ct 758, 81 L.Ed. 1134. 

6 MISSOURI V. HOLLAND, 252 
U.S. 416, 40 S.Ct. 382, 64 L.Ed. 641, 


II A.L.R.' :984, Black’s Cas. Constitn- 
tional Law, 2d, 386. 

7 MISSOURI Y. HOLLAND, 252 
U.S. 416, 40 S.Ct. 382, 64 L.Ed. 641. 
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tutional Law, 2d, 336. 

8 DeGeofroy v. Riggs, 133 U.S. 258, 
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nored since there is no indication of how to determine what it 
forbids in connection with the treaty-making power. There is 
no decision holding invalid any provision of any treaty made 
“under the authority of the United States.” It will probably be 
long before the question is settled whether the constitutional 
guarantees may be infringed by exercises of the treaty-making 
power. 

Other International Compacts 

Treaties constitute but one form of recognized international 
agreements. The United States may enter into the other forms 
as well as into treaties. Making them is not an exercise of the 
treaty-making power. The President has the power to enter 
into such agreements in the conduct of the nation’s foreign re- 
lations, and they do not, as do treaties, require the assent of 
the Senate.® He may also be authorized to do so by Congres- 
sional action. The propriety of the President in making such 
agreements, or of Congress in authorizing him to do so, is not 
subject to judicial review.^ It has also been held that this pow- 
er may be exercised without regard to state laws or policies, be- 
ing in this respect similar to the treaty-making power.^^ Pro- 
tocols, postal conventions, commercial agreements, and compacts 
incidental to the recognition of foreign governments, have been 
instanced as examples of this ts^pe of international agreement.^® 

Legislation in Execution of Treaties 

A treaty provision may be self-executing or require legisla- 
tion to make its terms effective. Congress may, under its pow- 
er to make all laws which may be necessary and proper to car- 
ry into execution the powers vested by the Constitution in the 
national government, enact legislation to carry out the treaty’s 
provisions. The question has been raised whether Congress 
could, in that connection, legislate with respect to a subject-mat- 
ter not v/ithin its ordinary legislative powers. The principal case 

text, the contrary intimation, where n» United States r. Belmont, 301 
the cession is the result of a dis- U.S. 324, 57 S.Ct 7.5S, 81 Ii.Ed. 1134. 
astrous war, in Downes t. Bidwell, 

182 U.S. 244, 21 S.Ot 770, 45 L.Ed. U United States v. Belmont, 301 
1088. U.S. 324, 57 S.Ct. 758, 81 L.Ed. 1134. 

8 United States v. Belmont, 301 U. 18 United States t. Belmont, 301 U. 
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discussing it is that of Missouri v, Holland,*® which involved the 
validity of the Migratory Bird Treaty Act, 16 U.S.C.A. §§ 703- 
711. After several lower federal courts had held that the Migra- 
tory Bird Act, regulating the hunting of migratory birds, was 
not a valid exercise of the commerce power,** Congress enacted 
the Migratory Bird Treaty Act in carrying into execution the 
terms of a treaty between the United States and Great Britain. 
The latter Act was sustained even on the assumption that the for- 
mer had been properly declared invalid.*® It is quite certain that 
this power of Congress includes the enactment of any legislation 
necessary and proper for carrying into execution any valid treaty 
provision. The limits on that power are, therefore, a function of 
the limits on the treaty-making power. This power of Congress 
may well assume a vital role in the expansion of federal legis- 
lative powers to include many matters ordinarily deemed re- 
served to the states. 


Limitations on the States 

The Constitution specifically prohibits the states from enter- 
ing into any treaty, alliance or confederation, and from entering 
into any compact with a foreign power without the consent of 
Congress.*® These provisions merely serve to reinforce the 
exclusive national control over the nation’s foreign relations. 


13 252 U.S. 416, 40 S.Ct. 382, 64 L. 
Ed. 641, 11 A.L.E. 084. 

14 United States v. Shauver, B,C,, 
214 F. 154; United States v. Me- 
Cnllagli, D.O., 221 F. 288. 


15 MISSOURI V. HOLLAND, 252 
U.S. 416, 40 S.Ct. 382, 64 L.Ed. 641, 
111 A.L.R. 984, Black’s Gas. Consti- 
tutional Law, 2d, 336. 

16 U.S.C.A.Oonst. Article 1, See^ 
tion 10, Clauses 1 and 3. 
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THE AMENDMENT OF THE FEDERAL CONSTITUTION 
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192. The Proposal of Amendments. 
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196-197. Time When Amendments Become Effective. 

198. Limits on Subject-Matter of Amendments. 

199. Judicial Review of Validity of Amendments. 

GENERAL CONSIDERATIONS 

191. The federal Constitution provides for its own amendment by 
the methods prescribed in Article 5. The process of amend- 
ing it is an act of fundamental law-making, but is not the 
exercise of the ordinary legislative powers conferred by the 
Constitution upon the federal government. 

The Constitution of the United States is law, and its amend- 
ment is a form of law-making. The process is not an exercise of 
ordinary legislative power. The power of Congress to participate 
therein is derived not from the grant to it of the legislative power 
of the United States but from the specific provisions of Article 5 
of the Constitution which prescribes the methods for its amend- 
ment. Its exercise of any of the specific functions conferred up- 
on it thereby is not subject to the Presidential power This does 
not mean that the scope of its legislative powers is unaffected 
by the grant to it of power in connection with the amending 
process. That is among the powers for the effective exercise of 
which it may make all necessary and proper laws. An example 
will clarify this matter, Artide 5 confers upon Congress the 
power to determine which of the permissible methods of ratifi- 
cation shall be followed. Its action in making this decision is an 
exercise of a power derived from that Article. The effective ex- 
ecution of the method of ratification by conventions in the states 
might well be promoted by a system of federally prescribed rules 
governing the entire process. The act of Congress in prescribing 
it would undoubtedly be held an exercise of the legislative pow- 
ers conferred upon it by Artide 1 of the Constitution. There 
are no decisions on this matter since Congress has never enact- 

1 Hollingsworth v. Virginia, 3 Dali. 

S78, 381, 1 L.Ed. 644. 
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ed such a system. This is, however, but one of the many prob- 
lems concerning the amendment of the federal Constitution to 
which a definitive answer, based on judicial decision, cannot be 
given. 

THE PROPOSAL OF AMENDMENTS 

192. Amendments to the federal Constitution may be proposed ei- 
ther by Congress or by a convention called by Congress for 
that purpose. 

Article 5 of the Constitution contains its only provisions pre- 
scribing how it may be amended. The amending process consists 
of two distinct parts: proposal and ratification. The methods for 
proposing amendments are the same regardless of their subject- 
matter. They may be proposed by Congress on its own initiative 
whenever two-thirds of both houses shall deem it necessary, or 
by a convention called for that purpose which Congress is re- 
quired to call on application of the legislatures of two-thirds of 
the states. The latter method has never yet been resorted to, 
and questions of the construction of the part of Article 5 dealing 
therewith have therefore never been judicially determined. The 
Supreme Court has settled several important questions concern- 
ing the first of those methods. The joint resolution proposing an 
amendment need not expressly state that it is deemed necessary 
by two-thirds of both houses, since its submission sufficiently in- 
dicates that fact.* The two-thirds vote of each house required 
for its submission means a two-thirds vote of those present, eis- 
suming that a quorum is present, and not a two-thirds vote of 
the entire membership of each house.* Any irregularity or in- 
sufficiency in the action of Congress in proposing an amendment 
cannot be attacked in the courts on that ground in advance of its 
adoption (as, for instance, by an action to enjoin the governor 
of a state from submitting it to the state legislature), but only 
after its promulgation and when it is sought to put it into effect* 

0 Rhode Island v. Palmer, 253 U. estate of Ohio ex rel. Brken« 
S. 350, 40 S.Ct. 486, 64 L. Ed. 946. breeher y, Cox, D.C., 257 E. 334. 

s Rhode Island v. Palmer, 253 U, 
a 350, 40 act 486, 64 L.Ed. 946. 
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THE RATIFICATION OF AMENDMENTS 

193. Amendments, however proposed, can become a part of the Con- 

stitution only* if ratified either by the legislatures of three- 
fourths of the several states or by conventions in three- 
fourths thereof. 

194. Congress has the exclusive power to determine by which of 

these two methods ratification shall be eifected. 

195. An amendment, the effect of which would be to deprive any 

state of its equal suffrage in the Senate, must, in addition to 
complying with the other requirements for ratification, be 
ratified by such state. 

Methods of Ratification 

The provisions of Article 5 governing ratification have received 
a more extensive judicial construction. Ratification is an act by 
which the people of the United States assent to the proposed 
amendment. Two methods are provided for with respect to all 
proposals except those whose effect, if ratified, would be to de- 
prive any of the states of its equal suffrage in the Senate. Those 
methods are ratification by the legislatures of three-fourths of 
the several states or by conventions in three-fourths thereof, 
“as the one or the other mode of ratification may be proposed 
by Congress.” The former of these methods has been used in 
every case except that of the Twenty-first Amendment which 
repealed the Eighteenth Amendment. The language of Article 
5 would seem sufficiently clear that the choice of method lay 
wholly within the discretion of Congress. The Eighteenth 
Amendment, however, was assailed on the score that the Con- 
stitution required its ratification by the convention method. The 
theory urged in support of this position was that any proposed 
amendment conferring upon the federal government “new di- 
rect powers over individuals” had to be ratified in conventions in 
the requisite number of states, and that the Eighteenth Amend- 
ment was of that character. The power of Congress to select 
the method was claimed to apply to only such proposals as in- 
volved a change in the machinery of the federal government, but 
not to such as directly affected the liberty of the citizen. It was 
urged that the Constitution impliedly required this because its 
framers had required the Constitution to be ratified by conven- 
tions in the several states, as the legislatures were deemed in- 
competent to surrender the liberties of the people to the new 
government to be established by the Constitution. The Tenth 


390 the amendment op the PEDERAD constitution Oh. 11 

Amendment, reserving to the states, or to the people the powers 
not delegated to the federal government, was alleged to have 
removed whatever douht there may once have existed on this 
matter under the original Constitution. Although these theories 
were rejected by the trial court, it developed a wholly new theory 
of its own in holding the Amendment to be void because it had 
not been ratified by the convention method. Its theory was a 
strange mixture of “political science” and “a scientific approach 
to the problem of government.” ® The Supreme Court made 
short shrift of both of the foregoing theories, and held unequiv- 
ocally that the choice of the method of ratification lay “solely in 
the discretion of Congress.” ® 


State Imposed Limitations on the Process of Ratification 
It has never been doubted that Congress, or a convention called 
by it therefor, exercises a national function in proposing amend- 
ments to the Constitution. It is equally well established that the 
power to ratify a proposed amendment has its source in the fed- 
eral Constitution, and that state legislatures or conventions per- 
form a federal function in exercising that power.’ The people 
of the several states are powerless to limit them in their per- 
formance of that function.® They may not by their respective 
constitutions deprive them of those powers which have been con- 
ferred upon them by Article 5 of the Constitution, nor may those 
legislatures or conventions delegate their powers to any extent. 
The question has arisen whether the state legislature which may 
be chosen by Congress to ratify a proposed amendment means 
the formal legislative body of elected representatives or the body 
in which the state has, under its constitution, vested its ultimate 
legislative power. It was decided that the term, as used in Arti- 
cle 5, denoted the former.® A state constitutional provision for 


0 United States v. Sprague, D.O., 
M F.2d 967. 

6 UNITED STATES v. SPRAGUE, 
282 U.S. 716, 51 S.Ct. 220, 75 L.Ed 
640, 71 A.L.R, 1381, Black’s Gas. Con- 
stitutional Law, 2d, 348. The sug- 
gestion that an amendment might be 
validated by acquiescence over a 
long period of time was rejected in 
LESER V. GARNETT, 258 U.S. 130, 
42 S.Ot. 217, 66 L.Ed. 505, Black’s 
Gas. Constitutional Law, 2d, 352. , 


T HAWKE V. SMITH, 253 U.S. 221, 
:40 S.Ct 495, 64 L.Ed. S71, 10 A.L.R. 
1504, Black’s Cas. Constitutional Law, 
.2d, 341 ; LESER v. GARNETT, 25S U. 
S. 130, 42 S.Ct. 217, 66 L.Ed. 505, 
Black’s Cas. Constitutional Law, 2d, 
352. 

s'LESER, V.:'- GARNETT,., 

130, 42 S.Ct 217, 66 L.Ed. 505, 
Black’s Gas. Constitutional Law, 2d, 
■ 352 :- 

„ 9 HAWKE V. SMITH, 253 U.S. 221, 
40 S.Ct 495, 64 L.Ed. 871, 10 A.L.It 
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referring the action of its legislature in ratifsdng a proposed 
amendment to the federal Constitution to a popular vote is, there- 
fore, violative of Article 5, since it is an attempt to give the final 
decision on that matter to a body other than that upon which 
that Article has conferred it. A ratification by the legislature is, 
therefore, valid and effective even though subsequently rejected 
by a popular referendum thereon.^® The same theory would ren- 
der invalid and ineffective a ratification by a popular vote. It 
is also practically certain that a state constitutional provision 
that the legislature should be bound by the results of a popular 
referendum on the ratification of a proposed amendment would 
be invalid, and that a legislative ratification following its rejec- 
tion by such referendum would be valid and effective. The same 
principles that render invalid state constitutional provisions 
subjecting to a popular referendum the action of the legislature 
in passing on the ratification of a proposed amendment to the 
federal Constitution would render invalid any other attempts to 
fetter its action thereon. The referendum issue is the only one 
on which the Supreme Court has thus far decided, but its lan- 
guage is sweeping that the exercise by a state legislature of this 
function “transcends any limitation sought to be imposed by the 
people of the state.” The function of state ratifying conven- 
tions is of the same constitutional character as is that of the state 
legislatures in ratifying proposed amendments. It would, there- 
fore, follow that the people of a state would be powerless to limit 
th«r exercise of their federal function either by constitutional 
provision or by legislation. A statute requiring the elected mem- 
bers of such conventions to in effect abide by the results of a pop- 
ular vote on the issue, or that in effect deprives the convention of 
its power to exercise an unfettered discretion in passing thereon, 
would seem to be invalid. There is, however, a marked difference 
of opinion on that matter.^® It has been held that the enactment 
by a state legislature of a statute providing the machinery for 


1604, Black’s Oas. ConstitutionaJ 
Law, 2d, 341. 

10 HAWKE T. SMITH, 253 U.S. 
221, 40 S.Ct. 495, 64 L.Ed. 871, 10 
A.L.E. 1504, Black’s Cas. Constitu- 
tional Law, 2€l, 341. 

IILESEE V. GARNETT, 258 U.S. 
130, 42 S.Ot. 217, 66 L.Ed. 606, 
Black’s Cas. Constitutional Law, 2d, 
352. For a discussion of other state 
constitutional restrictions on the 


power of the legislature to ratif;^ 
proposed amendments to the federal 
Constitution see Leser v. Board of 
Registry, 139 Md. 46, 114 A. 840, 
affirmed in case first cited. 

12 See for discussion of the oppos- 
ing views on these matters In re 
Opinions of the Justices, 226 Ala. 
665, 148 So. 107, and In re Opinion 
of the Justices, 132 Me. 491, 167 A. 
176. 
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the election of the members of a convention to ratify a proposed 
amendment to the federal Constitution, and for conducting such 
convention, is the performance of a federal function resting on 
the authority of Article 5, and that such enactment cannot validly 
be subjected to the referendum provision of the state’s constitu- 
tion.’^® This position appears somewhat extreme.’^ The power 
of Congress to select ratification by conventions is undoubtedly 
one that can be made effective by ordinary Congressional legis- 
lation providing complete machinery for its execution. No at- 
tempt has ever been made to do so. Congress would undoubtedly 
be without power to limit the powers of such conventions in such 
manner as to deprive them of final discretion as to their decision 
on the issue of ratification. 

Limits on Period During which Ratification Must Occur 
Article 5 is sUent on whether there is any limit on the time 
during which a state legislature or convention has the power to 
ratify proposed amendments. There has been no case in which 
an amendment that had been ratified in the requisite number of 
states has been held invalid for any reason, and consequently 
none in which one has been held invalid because of the time 
elapsed between the time of its submission and its ratification by 
the last state required to make its ratification effective. The Su- 
preme Court has, however, definitely stated that Article 5 fairly 
implies that ratification must be “within some reasonable time 
after the proposal.” The inference was derived from the facts 

(1) that proposal and ratification are steps in a single process, 

(2) that, since amendments may be proposed only when deemed 
necessary, it was to be implied that they were to be presently dis- 
posed of, and (3) that, since ratification is but the expression 
of the people’s assent, it was fair to infer that it must be suffi- 
ciently contemporaneous in the required number of states to re- 
flect the will of the people in all sections at relatively the same 
period.’® The Court was somewhat influenced by the absurd 
consequences that a contrary view would have involved in view 
of outstanding proposals dating back more than half a century. 
It had in mind the problem of the maximum period after which 

IS State ex rel. Donnelly v. Myers, is DILLON v. GLOSS, 256 U*S. 
127 dJbiio St. 104, 186 N.E. 918 ; State 368, 41 S.Ot 610, 66 L.Ed. 994, 
ex rel. Tate v. Sevier, 333 Mo. 662, Black’s Gas. Constitutional Law^ 2d, 
62 S.W.2d 895, 87 A.L.R. 1315. 344. 

14 See dissenting opinion in case 
first cited in footnote 13. 
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ratification would be a ntdlity. It did not assume to define what 
would constitute a reasonable period, but its theory thereon is 
fairly implicit in the reasoning employed to discover the exist- 
eiice of any limit whatever. It was decided in the same case in 

which the f oregoing doctrine was enunciated that the power of 

Congress to designate the mode of ratification included that of 
fixing a definite period for ratification. Its power, however, is 
to fix a reasonable period only. The seven year period fixed by 
it for the ratification of the Eighteenth Amendment was said 
to be clearly reasonable in view of the periods within which prior 
amendments had been ratified.^® There is no doubt but that the 
requirement that a period fixed by Congress be reasonable will 
prevent it from fixing too brief a period as well as one that is ex- 
cessively long. The doctrine of the implied limit based on the 
provisions of Article 5 is available only to prevent an unduly long 
period from intervening between the submission of a proposed 
amendment and its ratification by the requisite number of 
states.^*^ 

A theory has recently been advanced by a state court that the 
power of any state to ratify ceases whenever the proposed amend- 
ment has been rejected by one more than one-fourth of the 
states.^* It was enunciated in a case in which it was held that 
a state may act but once on any proposed amendment, and that 
its rejection is as final as its ratification would be. It is a valid 
deduction from that position that the rejection by one more than 
one-fourth of the states would prevent the ultimate effective 
ratification of the proposed amendment, and that any subsequent 
action by any of the other states would be a wholly futile gesture. 


16TMs was the first instance in 
which a time limit was fixed tor 
ratification of a proposed amend- 
ment. 

i*? It has been held in a state case 
that the lapse of more than a rea- 
sonable time after its submission 
prevented a state from ratifying the 
proposed Child Labor Amendment ; 
it had been submitted in 1924 and 
the purported ratification occurred 
in 1937 ; Congress had fixed no 
period for its ratification; Wise v. 
Chandler, 270 Ky. 1, 108 S.W.2d 
1024. A contrary decision was reach- 
ed in another state decision involv- 
ing the same proposal, the court tak- 


ing the position that the proposal 
still had relation to the sentiments 
and felt needs at the time of its 
ratification; Coleman v. Miller, 146 
Kan. 890, 71 P.2d 618. Quere as to 
the effect upon this issue of the fact 
that there was an intervening peri- 
od during which the proposal had 
no relation to the then prevailing 
sentiments and felt needs, where 
the total period between the submis- 
sion and purported ratification would 
be unreasonably long by any ordi- 
nary standard? 

18 Wise V. Chandler, 270 Ky, % 
108 S.W.2d 1024. 
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It would not then be unreasonable to imply from Article 5 that 
the period of ratification had been thus terminated. The court 
supported its view by treating the submission of a proposed 
amendment as an offer which would be terminated by the rejec- 
tion of one more than one-f otirth of the states since its effective 
acceptance would thereby be rendered legally impossible. The 
validity of its position depends entirely upon the correctness of 
its basic premise that a rejection is final. This is at least a suf- 
ficiently debatable matter to cast serious doubts upon the sound- 
ness of this theory. 

Finality of Rejection or Ratification 
There has been much speculation on the power of a state leg- 
islature to reverse its action on a proposed amendment submit- 
ted to it. The Supreme Court has never passed on the question 
whether such power exists. It has recently been decided for 
one possible case thereof by the courts of two states which reach- 
ed opposite conclusions thereon. Both cases involved the pro- 
posed Child Labor Amendment submitted in 1924. The legisla- 
tures of each of the states had rejected it within two years of 
its submission, £ind ratified it during 1937. The supreme court 
of Kansas held that, while ratification is final, the rejection of 
a proposed amendment has no such finality, and that the act of 
the state legislature in ratifying the proposal was valid.“ The 
highest court of Kentucky, on the other hand, held that a state 
can act but once on a proposed amendment, whether it acts 
thereon by its legislature or by a convention, and that, since the 
state had exhausted its power when it originally rejected the 
proposal, its subsequent ratification was void.®® It supported its 
position with many specific arguments. It argued from the prem- 
ise that ratification by convention would be final to the conclu- 
sion that ratification by the legislature would be equally so; and 
from that conclusion, taken as a new premise, it derived the fur- 
ther conclusion that rejection of a proposal was final. It cor- 
rectly rejected the contention that one legislature could not bind 
another by denying that action on a proposed amendment is 
legislation. But it would not follow from the incorrectness of 
that contention that Article 5 did not intend to permit one leg- 
islature to reverse the action of a prior legislature in performing 
the federal function of passing on a proposed amendment as 
long as the proposed amendment has not yet been completely 

Coleman v. Miller, 146 Kan. 390, so ivise v. Chandler, 270 Ky. 1, 108 
71 P.2d 618. a.W.2d 1024. 
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ratified or during the reasonable period during which the op- 
portunity to ratify the proposed amendment continues. The po- 
sition of this court will probably be held incorrect if the issue is 
ever passed upon by the Supreme Court. 

The other possible case involving a state’s power to reverse its 
action is that in which it rejects a proposed amendment after 
having first ratified it. Its power to withdraw a prior ratifi- 
cation, if it possesses it at all, would cease as soon as the last 
state necessary for its final ratification had ratified it. The pro- 
posal would become a part of the Constitution from that moment 
removable therefrom only by the process of amendment in ac- 
cordance with Article 5. The only question is whether a state 
may recall its prior ratification at any time before the proposal 
has become incorporated in the Constitution. It was stated in 
one of the cases cited in the preceding paragraph, and assumed 
and implied in the other, that ratification is final and irrevocable. 
There is no more reason for holding it such than there is in 
the case of a rejection of a proposed amendment. The act of 
any single state in ratifying has no affirmative effect upon the 
constitutional status of the proposal until combined with the 
similar act of one less than the number required for changing 
its status from a mere proposal to a part of the Constitution. The 
answer to the problem is, however, unlikely to be deduced from 
purely theoretical considerations. Permitting withdrawal of a 
prior ratification as long as the proposal has not been completely 
adopted seems more consonant with the political theories underly- 
ing our governmental system, and fairer if prior rejections are 
permitted to be set aside by later ratifications. It is unlikely 
that the power of a state to reverse its prior action on a pro- 
posed amendment will be any less when ratification is required 
to be by conventions rather than by the legislatures in the sev- 
eral states. If it is ultimately held that a state possesses this 
pov/er, it is almost certain to be held that Congress would be 
powerless to deprive it thereof by any legislation that it might 
be permitted to enact in implementing the method of ratification 
by conventions. 

Special Method of Ratiflcation 

Article 5 provides that no state shall be deprived of its equal 
suffrage in the Senate without its consent. This is not a limit 
on the subject-matter of an amendment but on the method by 
which a proposal with a particular subject-matter must be rat- 
ified. It was intended to prevent the impairment of one of the 
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compromises of the Constitution by the amending process. The 
states whose consent is required are those whose representation 
in the Senate the proposed amendment would leave below that 
to which they would be entitled under the constitutional rule 
of equality of suffrage therein. Tliere are many ways in which 
this might be accomplished. It might be effected by reducing the 
representation of some states which would then be the states 
whose consent to the change was required. It might be effect- 
ed by increasing the representation of some states, and this 
would require the consent of all those whose representation was 
left unchanged. It might be brought about by increasing the 
representation of some state by more than that by which that 
of the others was increased. The consent of the latter would 
then be required. It might also be produced by any combination 
of these devices. Whatever the method, the consent of all the 
states which were accorded a lesser representation than that 
which any other state was accorded, or would have if the pro- 
posal were adopted, is necessary to bring it about. It is incon- 
ceivable that assent would be required from those states which 
would, under the proposal, be given a representation greater than 
that accorded any other state thereby, although a construction 
of the language of the provision requiring their assent is a log- 
ical possibility. Proposed amendments whose effect would be 
to deprive any state of its equal suffrage in the Senate do not, 
therefore, need to be ratified by all the states. They are like 
any other proposed eimendment so far as they must be ratified 
by at least three-fourths of the states. Ratification by such 
three-fourths of them is sufficient if all of those whose assent 
is required under the principles stated above are included in that 
group. The method of ratification that applies in the case of 
other proposals is modified only by imposing one additional con- 
dition, viz., ratification by all the states which would be deprived 
of the constitutional equality of suffrage in the Senate if the 
proposal were adopted as part of the Constitution. It is unlike- 
ly that a judicial determination of these issues will ever have 
to be made.^i 

SI Quere whetlier a state which ate could thereafter have its nu- 
has once assented to accept inferior merical inequality increased without 
numerical representation in the Sen- its consent? 
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TIME WHEN AMENDMENTS BECOME EFFECTIVE 

196. An amendment, other than one requiring ratification by a 

state which is being deprived thereby of its equal suffrage 
in the Senate, becomes operative as a part of the Constitu- 
tion as soon as ratified by the necessary three-fourths of 
the states. 

197. An amendment that deprives any state of its equal suffrage in 

the Senate becomes operative as a part of the Constitution 
as soon as both of the conditions required for its ratifica- 
tion are complied with. 

The Secretary of State of the United States is required by 
federal statute®* to issue his proclamation that an amendment 
has been adopted on receipt of official notices from the required 
number of states certifjing to the ratification of the proposal by 
their respective legislatures or by conventions held in their re- 
spective states, as the case may be. The amendment becomes 
effective sis a part of the Constitution from the date of its rat- 
ification by the last of the necesssiry three-fourths of the states, 
not from the time of its promulgation by the Secretary of State.®* 
It may happen, as in the case of the Eighteenth Amendment, 
that the rule of constitutional law contained in an amendment 
becomes operative at a subsequent date specified in the amend- 
ment. This does not, however, defer the time when the amend- 
ment becomes a part of the Constitution. 

LIMITS ON SUBJECT-MATTER OF AMENDMENTS 

198. There is no longer any express limit on the permissible sub- 

ject-matter of amendments, and there never have existed any 
implied limits thereon. 

It has at times been contended that the power to amend the 
Constitution does not extend to aU subjects, but that there are im- 
plied limits thereon. The Eighteenth Amendment was claimed 

Revised Statutes of the United Congress to take effect upon the rati- 
States, Sec. 205. fication of a proposed amendment al- 

ready submitted would be valid 

^3 DILLON V. GLOSS, 256 U.S. tbougb Congress would have no pow- 
868, 41 S.Ct 610, 65 L.Ed. 994, er to enact it but for the ratification 
Black’s Cas. Constitutional Law, 2d, of such proix>sal; Druggan v. An- 
344. It has been stated by way of derson, 269 U.S. 36, 46 S.Ct 14, 70 
dictum that a statute enacted by L.EdL 151. 
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to have exceeded those limits because it infringed upon the po- 
lice powers of the states and sought to regulate their internal 
affairs. The Nineteenth Amendment (prohibiting the denial or 
abridgement of the right to vote on account of sex) was alleged 
to exceed the valid range of the amending power because the 
resulting addition to the electorate of a state without its as- 
sent would destroy its autonomy as a political body. Attempts 
have been made to derive a limit on the permissible subject- 
matter from a definition of “amendment” so as to exclude that 
which should be reserved for ordinary legislation. None of these 
claims have received any judicial support. The Supreme Court 
has rejected every such contention presented to it. It has held 
that every amendment, the validity of which was being question- 
ed on these groimds, was within the amending power. It has 
not, however, ever decided or stated that there are no implied 
limits on the amending power. It is a practical certainty that, 
if it ever passes on that question, it will hold that there are no 
such implied limits upon that power. That would be the only 
holding consistent with the ultimate political theory on which 
our constitutional system is based. The people, acting through 
the machinery provided by the existing Constitution, must be 
accorded the legal power to change their basic law by peaceable 
means.®^ There are no longer any express limits on the amend- 
ing power. The only such limit has long been obsolete. 


JUDICIAL REVIEW OP VALIDITY OF AMENDMENTS 

199. The courts will determine the validity of an amendment to the 
federal Constitution if necessary to the decision of a case 
properly before them. 

The question of whether an amendment has been validly adopt- 
ed and become a part of the Constitution is as much a judicial 
question as is the interpretation of any part of the Constitution. 
A court may, however, determine this issue only as an incident 
to the decision of a case properly before it. The existence of a 


34 See arguments of counsel and 
tlie opinions of the Court in Rhode 
Island V. Palmer, 253 U.S. 350, 40 
S.Ot 486, 64 L.Ed. 946, and LESBR 
V. ‘GARNETT, 258 U.S. 130, 42 S.Ct. 
217, 66 L.Ed. 505, Black’s Oas. Con- 
stitutional Law, 2d,' 352. It has 
been held in one state case that the 


power of amending the state con- 
stitution was subject to the implied 
limit that its subject-matter must 
not be ‘legislative^’ in ciiaracter ; 
State ex rel. Halliburton v. Roach, 
230 Mo. 408, 130 S,W.'689, 139 Am. 
ShRep. 639. Its position is inde- 
.fensibia • 
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case, and the right of a party to raise this issue, are determined 
by the same principles as govern the same matters in connection 
with the judicial decision of other constitutional issues. The 
general right possessed by every citizen to have the federal gov- 
ernment administered according to law, and to prevent the waste 
of public moneys, does not entitle him, however, to sue in order 
to secure by indirection a determination whether a constitutional 
amendment about to be adopted would be valid.*® A person 
whose interests of person or property have been injured, or are 
threatened with injury, from the enforcement of legislation, the 
validity of which depends upon the validity of a constitutional 
amendment, may raise the issue in a proceeding to which he is 
a party. A court will not, however, make an independent in- 
quiry to determine whether all the facts exist on whose existence 
the validity of an amendment to the federal Constitution depends, 
nor reach an independent conclusion thereon. The ultimate fact 
is the ratification by the requisite number of states. If the leg- 
islature of a state had the power to adopt a ratifying resolution 
(as it would have in any case in which Congress has provided 
for ratification by the legislatures of the several states) , official 
notice to the Secretary of State, duly authenticated, that it has 
ratiBed a proposed amendment is conclusive upon him, and his 
certification thereto by his proclamation is conclusive upon the 
courts.*® It should be noted that the conclusive effect of the 
official notice to, and the certification thereof by, the Secretary 
is based on certain assumptions. How far a court would reach 
its own independent conclusion on the matters thus assumed can- 
not be definitely stated. 

88 Fairchild v. Hughes, 25S D.a 130, 42 S.Ct 217, 66 L.Ed. 506, 
126, 42 S.Ot 274, 66 HEd. 499. Black’s Gas. Constitutional Law, 2d, 

86LESBE T. GARNETT, 258 U.A 352. 
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THE PRESIDENT AND VICE-PRESIDENT 


200. The Constitution vests the executive power of the United 
States in a President, who holds his office for a term of four 
years, and whose qualifications and the manner of whose 
election, are prescribed by it. It also provides for the elec- 
tion of a Vice-President. 


Qualifications of President and Vice-President 

The federal executive power is vested by the Constitution in 
the President.^ A person must, to be eligible for that office, 
be a natural born citizen of the United States, have attained the 
age of 35 years, and have been for 14 years a resident within 
the United States.^ The requisite period of residence need not 
be a continuous period of 14 years immediately preceding a per- 
son's election to the Presidency, The Constitution also creates 
the office of Vice-president.^ It did not originally prescribe any 
qualifications for that office, but this was changed by the Twelfth 
Amendment which provides that ‘ffio person constitutionally in- 
eligible to the office of President shall be eligible to that of Vice- 
President” 

Manner of Election of President and Vice-President 

The President and Vice-President are not elected by the peo- 
ple directly but by the members of an electoral college. Each 


rU.S.C.A.Coiist Article 2, Section 8 U.S.G.A.Const Article 2, Section 
1, Clause 1 1, Clause 1. 


2 U.S.O.A.Const Article 2, Section 
1, Clause 5, 
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state is entitled to appoint a number of electors equal to the num- 
ber of its Senators and Representatives to which it is entitled in 
Congress. Senators, Representatives, and persons holding an of- 
fice of trust or profit under the United States are expressly dis- 
qualified from being appointed as electors.^ The manner of ap- 
pointment of its electors is by the express terms of the Consti- 
tution left to the legislature of each of the states.® It may pro- 
vide for their appointment by the legislature itself, by a popular 
vote in districts, or by a popular vote throughout the state at 
large.® The first of these prevailed in many states over a long 
term of years, but the last of them is now almost universally in 
use. It is fairly arguable that a state cotild not deprive its leg- 
islature of the power to determine the method for appointing 
electors by a provision in its own constitution. The only power 
vested in Congress over the appointment of electors is that of 
determining the tine of choosing them.’ 

The process by which the electors choose a President and a 
Vice-President of the United States is now governed by the 
Twelfth Amendment which in 1804 replaced that originally pro- 
vided for. The electors of each state meet therein and vote sep- 
arately for a President and a Vice-President, one of whom, at 
least, must be an inhabitant of another state.® Their signed and 
certified ballots are sealed and transmitted to the seat of the 
federal government, directed to the President of the Senate who 
is required to open the certificates in the presence of both the 
Senate and the House of Representatives. The votes are then 
counted, but the Constitution is silent as to who shall count them. 
This matter is regulated by statute. The person receiving the 
greatest number of votes for President shall be President if his 
vote is a majority of the whole number of electors appointed. 
The House of Representatives elects a President if such number 
be not a majority of the total number of electors appointed. It 
must elect him from those persons, not in excess of three, having 
the highest number of votes. The election is required to be by 
ballot, the vote is taken by states with each state entitled to 

iTJ.S.O.A.Const. Article 2, Section ’ U.S.O.A.Const Article 2, Section 
1, Clause 2. 1, Clause 4. 

B U.S.C.A Const. Article 2, Section ® U.S.C.A.Const Article 2, Sec- 
1 Clause 2. Clause 4, Congress is empow- 

ered to determine the day on which 

« McPherson v. Blacker, 146 U.S. they shall give their votes, which 
1, 13 S.Ct. 3, 36 L.Ed. 869. day is required to be uniform 

throughout the United States. 

Rottschaefek Const.Law— 26 
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one vote, a majdrity of all the states is necessary to an elec- 
tion. Hie person receiving the highest vote for Vice-President 
shall be the Vice-President if his vote is a majority of the total 
number of electors appointed. If no one receives such a majority 
the Senate chooses the Vice-President from the two candidates 
receiving the highest number of votes, and a majority of the 
whole number of Senators is necessary for an election. By the 
Twentieth Amendment the Vice-President elect acts as President 
until a President shall have qualified if no President has been 
chosen before the time fixed for the beginning of his term or if 
the President elect has failed to qualify before such time. It 
also empowers Congress to provide by law for the case in which 
neither the President elect nor the Vice-President elect has qual- 
ified. The power of Congress is, however, limited to enacting a 
law either declaring who shall act as President, or prescribing 
the manner m which a person who is to act as such shall be 
elected. The person so determined acts as President until ei- 
ther a President or Vice-President shall have qualified. This 
Amendment opens an avenue for avoiding the embarrassment 
that might have arisen prior thereto in case of a “deadlock” 
in the House in choosing a President when the electoral college 
had failed to do so. The original design of the framers of the 
Constitution was to interpose the electoral college between the 
voters and the Presidency. This design has been effectually 
frustrated by the development of our political institutions. The 
electoral college still possesses the legal power to choose whom- 
soever it wishes for President and Vice-President. In practise it 
performs the merely perfunctory task of registering the votes 
of its members for the candidates nominated by the political 
party by which its members were chosen. It is now a mere sur- 
vival. 

Presidents Succession 

The original Constitution provided that the office of President 
should devolve upon the Vice-President “in case of the rem.oval 
of the President from office, or of his death, resignation, or in- 
ability to discharge the powers and duties of said office.” It also 
conferred upon the Congress the power to provide by law for 
the case of the “removal, death, resignation, or inability” of 
both the President and Vice-Ps^ident. It is in such' case em- 
powered to declare “what officer shall then act as President.” 
The officer so designated shall act as President “until the dis- 
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ability be removed, or a President shall be elected.”* The stat- 
ute presently governing that matter was enacted in 1886, un- 
der which the heads of the executive departments succeed to the 
office of the Presidency in a prescribed order beginning with the 
Secretary of State. No method was originally established for 
selecting a person to act as President where the office became 
vacant because of the failure to elect a President prior to the 
time fixed for the beginning of his term, or because of his fail- 
ure to qualify before said time. This matter is now provided 
for by the Twentieth Amendment which has already been dis- 
cussed. 

Terms of President and Vice-President 

The terms of office of both the President and the Vice-Pres- 
ident are four years.^® Since the recent adoption of the Twen- 
tieth Amendment their terms begin at noon on the 20th day of 
January. 

Compensation of President 

The Constitution provides that the “President shall, at stated 
times, receive for his services, a compensation, which shall nei- 
ther be increased nor diminished during the period for which he 
shall have been elected.” “ He is also prohibited by the same 
provision from receiving “during the same period any other 
emolument from the United States, or any of them.” Subject- 
ing his salary to a federal income tax would violate the provi- 
sion against its diminution.^ 

MILITARY POWERS OF THE PRESIDENT 

201. The Constitution provides that the “President shall be com- 
mander in chief of the army and navy of the United States, 
and of the militia of the several states, when called into the 
actual service of the United States.” 

Tliis power of the President is wholly distinct from that of 
Congress to raise and support armies, to provide and maintain 
a navy, and to make rules for their government. Neither has 

J U.S.C.A.Const. Article 2, Section See Evans v. Gore, 253 U.S. 245, 

1, Clause 6. 40 S.CL 660, 64 REd. 8S7, U A.L.E. 

r-: 619. 

10 tI.S.O.A.Coiist Article 2, Section , 

1, Clause 1. 13 u.S.O.A.Oonst ArUcle 2, Seetipa 

11 U.S.C.A.Const Article 2, Section 2, Clause 1. 
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the President any power to declare war, although he may rec- 
ognize the existence of a state of war, and employ the military 
and naval forces against the enemy, even before Congress has 
actually declared war.“ The President, however, possesses com- 
plete power to direct the military and naval forces in time of 
war. His actions in that connection are not subject to Judicial 
control. He may, as such commander in chief, establish mili- 
tary governments in occupied enemy territory during the war. 
This applies not only to the case in which the enemy is a for- 
eign nation, but also to that of a domestic enemy during a civil 
war.^® This power of the President ceases upon the termina- 
tion of the war, although he may stHl continue to govern such 
territory through such a government after the termination of 
the war if it has become a part of the territory of the United 
States. He governs it in such case not as the commander in chief 
of the occupying military forces, but in his capacity as the na- 
tion’s chief executive and only until Congress has provided anoth- 
er government therefor.^® The President may not set up military 
governments in such part of the domestic territory of the Unit- 
ed States as is not in rebellion against it. The existence of war 
does not even Justify the military authorities in trying the civilian 
population of such domestic territory by court martial if the 
civil courts therein are open and functioning.” The power to 
declare martial law as an aid in enforcing federal laws is not 
a part of the President’s military power but is an incident to his 
civil power to enforce those laws. 


PARDON POWER OF THE PRESIDENT 


202. The power to grant reprieves and pardons for offenses against 
the United States, except in cases of impeachment, is vest- 
ed by the Constitution in the President.” 

The principal questions that have arisen in connection with 
the President’s pardoning power have involved its extent as 


14 The Prize Cases, 2 Black 635, 17 
L.Ed. 459. 

15 Dooley t. United States, 182 U. 
S. 222, 21 S.Ot 762, 45 L.Ed. 1074 
(foreign territory). New Orleans 
New York Mail Steamship Co., 20 
Wall. 387, 22 L.Ed. 354 (domestic 
enemy territory). 

16 See discussions in Texas ▼. 


White, 7 Wall. 700, 19 L.Ed, 227 ; 
Cross V. Harrison, 16 How. 164, 14 L. 
Ed. 889, and Dooley v. U. S., 182 U. 
S. 222, 21 S.Ct 762, 45 L.Ed. 1074. 

n Ex parte Milligan, 4 Wall. 2, 18 
L.Ed. 281. 

18 U.S.C.A.Const. Article 2, Section 
2, Clause !• 
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limited by the doctrine of the separation of power. It is a pow- 
er that may not be controlled by Congress which can neither 
limit the effect of a pardon nor exclude any class of offenses 
against the United States from its exercise.^ Amnesty acts have, 
however, been held not to constitute an interference with this 
power.®® The power extends not only to crimes and misdemea- 
nors defined as such by congressional legislation, but to every of- 
fense known to the law. The President may, therefore, pardon 
criminal contempts of the courts of the United States, and doing 
so has been held not to constitute an unconstitutional interference 
with the judicial department of the government.®*^ The Supreme 
Court has been largely influenced by historical arguments in de- 
fining the meaning of the phrase “offenses against the United 
States,” and has stated that its purpose was to exclude from the 
scope of the President’s power offenses against a state.®® The par- 
don power includes not only that of granting absolute and uncon- 
ditional pardons, but also that of commuting a punishment to one 
of a different sort than that originally imposed upon a person.®® 
It may be exercised at any time after the commission of an of- 
fense, either before legal proceedings are begun or during their 
pendency, and either before or after conviction.®* It has been 
held that a person tendered a pardon may refuse it and thus 
render it ineffective.®® The Supreme Court has declined to ex- 
tend that rule to commutations of sentences.®® It argued in the 
latter case that a pardon is not a “private act of grace” but “part 
of a constitutional scheme”, and that, when granted, it is the 
“determination of the ultimate authority that the public welfare 
will be better served by inflicting less than what the judgment 
fixed.” It is difficult to reconcile this theory with the decision 


parte Garland, 4 Wall. 333, 
18 Ii.Ed. 366. 

Brown t. Walker, 161 U.S. 591, 
16 S.Ct 644, 40 L.Ed. 819. 

: SI EX PABTB GROSSMAN, 267 U. 
S. 87, 45 S.Ct. 332, 69 L.Ed. 527, 38 
A.L.R. 131, Black’s Cas. Constitu- 
tional Law, 2d, 65. 

^ 'SS EX parte: GROSSMAN, 267^ U, 
S. 87, 45 act. 332, 69 L.Ed. 527, 38 
A.L.R. 131, Black’s Cas. Constitu- 
tional Law, 2d, 65. 

gs BIDDLE V. PEROVICH, 274 U. 
S. 480, 47 S.Ct. 664, 71 L.Ed. 1161, 


52 A.L.R. 832. Black’s Cas. Constitu- 
tional Law, 2d, 354. See also Lupo 
V. Zerbst, 5 Cir., 92 E.2d 362, hold- 
ing that the pardon power includes 
that of granting a conditional com- 
mutation of sentence and of revoking 
it on breach of condition. 

24 Ex parte Garland, 4 Wall, 333, 
18 L.Ed. 366. 

25 Burdick v. United States, 236 U. 
S. 79, 35 S.Ct. 267, 59 L.Ed. 476. 

26 BIDDLE V. PEROVICH, 274 U. 
S. 480, 47 S.Ct 664, 71 L.Ed. 1161, 
52 A.L.R, 832, Black’s Cas. Constitu- 
tional Law, 2d, 354. 
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permitting the refusal of a pardon, but that case has not been 
expressly overruled. The effect of a full pardon is not only to 
release' the punishment but also to blot, out the existence of the 
:guim / 

PRESIBENTS RELATIONS WITH CONGRESS 

203» The President is required from time to time to give to Con- 
gress information of the state of the Union and to recom- 
mend to their consideration such measures as he shall judge 
' necessary and expedient®^ 

204 He may also, on extraordinary occasions, convene both Hous- 
es, or either of them, and may, in case of disagreement be- 
tween them with respect to, the time of adjournment, ad- 
journ them to such time as he shall think proper.^^ 

205« The President has the constitutional authority to veto any act 
or joint resolution of Congress, but it may repass the same 
over Ms veto by a two-thirds vote of both Houses, 

The only one of the foregoing powers requiring any consider- 
ation is the veto power. This has been fully discussed in Chap- 
ter 6, Section 108, 

PRESIDENTS POWER IN FOREIGN RELATIONS 

206, The Constitution provides that the President shall have the 

power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present 
concur,®® 

207, The President shall nominate, and by and with the advice and 

consent of the Senate, shall appoint ambassadors, other 
public ministers and consuls.®^ 

208, , The. President shall receive ambassadors and other public 

ministers.®®' ■ 

The President’s functions in the direction and control of the 
nation’s foreign affairs, and ..in the making, of ' treaties, were dis- 
cussed in Chapter 10, Sections 186-190, 

S'? Ex parte Garland, 4 Wall. 333, s® U.S.C.A.Oonst Article 2, Section 
18 L.Ed. 366. 2, Clause 2. 

2 B U.S.CJL.Const Article 2, Section si U.S.O.A.Const Article 2, Section 

. ■ 2, Clause, 2. 

• • XJ.S.C.A.Const Article 2, Section U,S.O*A.Const Article 2, Sefetion 

a""''""'" ■ . 3 .: 
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APPOINTMENT AND REMOVAL OP OFFICERS 

209. The President shall nominate, and by and with the advice and 

consent of the Senate shall appoint, judges of the Supreme 
Court, and all other oflScers of the United States whose of- 
fices shall be established by law. 

210. Officers whose appointment is otherwise provided for in the 

Constitution are not subject to the foregoing method of ap- 
pointment. 

211. Congress may by law vest the appointment of such inferior of- 

ficers as they think proper in the President alone, in the 
courts of law, or in the heads of departments. 

212. The Constitution contains no express provision for the re- 

moval of any civil officer of the United States except by im- 
peachment for specified reasons.®® 

Appointment of Officers 

The personnel of the government of the United States con- 
sists not only of officers of the United States but of a vast body 
of employees as well. The Constitution provides expressly for 
the appointment of the foimer only. There can be no office un- 
less it has been established by either the Constitution or an act 
of Congress, The President has no power to create an office. 
Among the officers provided for by the Constitution are the 
President, Vice-President, presidential electors, Senators, Repre- 
sentatives, and the officers of the two Houses of Congress. They 
are the officers whose appointments are expressly “otherwise pro- 
vided for" by the Constitution. All other officers of the United 
States are subject to the joint appointing power of the President 
and Senate, except that Congress may vest the appointment of 
such inferior officers as it thinks proper in the President alone, 
in the courts of law, or in the heads of departments. There are 
no authoritative decisions as to what are inferior officers for 
whose appointment Congress may provide by one or the other 
of the several methods indicated above.®* If Congress makes no 
such provision they too are subject to the joint appointing pow- 
er of the President and the Senate. An appointment is general- 
ly deemed final and complete when a commission has been signed 

S3 U.S.O.A.Const Article 2, Section 34 See Collins y. United States, 14 
4 CtOh 568. 
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by the President even prior to its delivery and acceptance by 
the appointee.®® 

Recess Appointments 

The Constitution provides that the President shall have the 
power to fill aU vacancies that “may happen” during the recess 
of the Senate by granting commissions expiring at the end of the 
next session.®® It has never been definitely determined whether 
a newly created office that has never been filled constitutes a 
“vacancy” within the meaning of this provision. It is the gen- 
erally accepted view that a vacancy occurring while the Senate 
is in session and remaining unfilled at the end of such session is 
one which the President may fill by a recess appointment under 
this provision.®’ A recess appointment continues in force until 
the end of the next session of Congress unless sooner terminated 
by the President.®* 

Congressional Appointments 

Congress itself has no power to appoint officers of the United 
States other than its own officers. It is also without power to 
prescribe qualifications for office if the qualifications prescribed 
“so limit selection and trench upon executive choice as to be 
in effect legislative designation.” ®® This dictum clearly implies 
that it may prescribe qualifications that do not have that effect. 

Removals from Office 

The Constitution does not expressly provide who shall exer- 
cise the power to remove an officer of the United States except 
by impeachment in the case of civil officers. This omission has 
given rise to important controversies. The power to remove can 
most conveniently be considered by taking into account the man- 
ner by which the person removed was appointed although that 
is not the only factor to be considered. Tlie power to remove of- 
ficers who are members of the executive branch of the govern- 
ment and who were appointed by the President by and with the 
advice and consent of the Senate is vested in the President alone. 
This has been judicially based upon the fact that the executive 

ssMarbnry t. Madison, 1 Cranch S'? In re Farrow, O.O., S F, 112. 
137, 2 L.Ed. 60. See, however, Unit- 

ed States v. Smith, 286 U.S. 6, 62 ®*In re Marshalship for Southern, 
S.Ct 475, 76 L.Ed. 954. of Alabama, D.C., 20 P. 879. 

36 U.S.C.A.Coiist., Article 2, Section 3d Myers v. United States, 272 U. 
2, Clause 3. S. 52, 47 S.Ct 21, 71 L.Ed. ICO. 
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power includes that of appointing and removing executive of- 
ficers, upon the President’s obligation to faithfully execute the 
laws of the United States, and upon the fact that it is an incident 
to the specific power to appoint such officers with the Senate’s 
consent. The Court construed the express provision defining the 
Senate’s part in the process as impliedly limiting its functions in 
relation to such officers to consenting to their appointment, and 
declined to base thereon a power to condition or check their 
removal. Acts of Congress requiring the Senate’s consent to 
their removal, or in any other manner conditioning or prevent- 
ing their removal by the President, are unconstitutional inva- 
sions of his power.** A later decision has expressly affirmed that 
these principles apply in the case of all purely executive officers, 
but do not apply in the case of officers occup5dng “no place in 
the executive department and who exercise no part of the ex- 
ecutive power vested by the Constitution in the President.’’" 
The members of administrative boards and cojnmissions created 
by Congress to carry into effect its legislative policies which ex- 
ercise “quasi-legislative and quasi-judicial” functions are not 
purely executive officers. The power to remove them if they 
have been appointed by the President with the Senate’s consent 
xmdoubtedly is vested in the President. His power of removing 
them is, however, not illimitable as it is with respect to purely 
executive officers. Hence Congress may validly limit his re- 
moval of such officers in any manner it deems proper, and a stat- 
ute permitting their removal for specified causes only is not an 
unconstitutional invasion of the President’s power." The Court 
was largely influenced in reaching this result by the desire to 
protect the independence of such officers and administrative 
boards and commissions against the possibility of executive co- 
ercion, in order to maintain the constitutionally prescribed sep- 
aration of powers. The same principle would apply in the case 
of judicial officers other than those constitutionally immune to 
removal by the President.*® The character of the office thus de- 


40 Myers v. United States, 272 U. 
S. 52, 47 S.Ct 21, 71 L.Ed. 160 (the 
officer involved in this case was a 
postmaster). 

41 RATHBUN V. UNITED STATES, 
295 U.S. 602, 55 S.Ct. 869, 79 L.Ed. 
1611, Black’s Gas. Constitutional 
Law, 2d, 356 (the officer involved in 
this case was a member of the Fed- 
•eral Trade Commission). 


43 RATHBUN V. UNITED STATES, 
295 U.S. 602, 55 S.Ct. 869, 79 L.Ed. 
1611, Black’s Cas. Constitutional 
Law, 2d, 356. 

43 See intimations to this effect 
in EATHBUN v. UNITED STATES, 
295 U.S. 602, 55 S.Ct. 869, 79 L.Ed. 
1611, Black’s Cas. Constitutional 
Law, 2d, 356, see also Marhury v. 
Madison, 1 Cranch 137, 2 L.Ed. 60. 
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teimines whether the President’s power to remove an incumbent 
may be limited by Congress. It may not limit his power, if the 
officer was appointed by him with the Senate’s consent, in the 
ease of purely executive officers, but it may limit the power of 
removal of officers so appointed in the case of those performing 
quasi-legislative and quasi-judicial functions. Its power in the 
case of officers so appointed whose functions fall between these 
points is as yet imdetermined, and there is as yet no body of 
decisions defining precise and inclusive tests for determining the 
character of an officer’s functions for purposes of applying the 
foregoing principles. 

The Congress can control the removal of inferior officers per- 
forming purely executive functions by exercising its power to 
vest their appointment in the President alone, in the courts of 
law, or in the heads of departments. It may not only vest their 
removal in the authority upon which it has conferred the power 
to appoint them, but may also limit the exercise of that removal 
power in such manner as it may deem expedient.^ It is probably 
the law that the mere vesting of the power of appointing such 
officers in a particular authority carries with it the power in that 
authority to remove such officer.*® It is undetermined what ef- 
fect vesting the power of removal of such officers in some one 
other than the President has upon his power to remove them. 

It is also an undetermined issue whether Congress itself may 
remove an officer if it has the power either to limit the President 
in removing him or to vest the power of removing him in some 
one other than the President. Judicial dictum opposes the ex- 
istence of any such power in Congress.*® 

Civil Service 

The Congress has from time to time enacted laws placing fed- 
eral officers and employees under civil service. Its power to do 
so in the case of employees would seem to be unimpeachable. 
Its power to do so in the case of officers would clearly be valid 
under the circumstances in which its power to prescribe quali- 
fications would be valid.*’ 

44 United States ▼. Perkins, 116 46 Dictum In Myers T. United 

U.S. 483, 6 S.Ct. 449, 29 luEd. 700. States, 272 U.S. 62, 47 S.Ct. 21, 71 

D.Bd. 160. 

46 Ex parte Hennen, 18 Pet. 230, 

10 L.Ed. 138; Keagan v. United 4iSee BuUer v. White, aU, 83 V. 
States, 182 U.S. 419, 21 S.Ct 842, 46 678. 

L.Bd. 1162. 
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Commissioning O fficers 

The Constitution specifically requires the President to com- 
mission all officers of the United States.^ 


EXECUTIVE POWERS OF THE PRESIDENT 


213. The Constitution not only vests the executive power in the 
President, but also requires him to “take care that the laws 
be faithfully executed.” 

The President is the principal political officer of the United 
States, He is also the head of a great part of the machinery es- 
tablished by Congress for carrying into effect the legislative pol- 
icies enacted by it. The Congress has from time to time estab- 
lished departments of government to assist the President in car- 
rying out the executive duties imposed upon him by the Consti- 
tution or by legislation. The Constitution itself established no 
such departments although it clearly contemplated that they 
might be established. There are at present ten such depart- 
ments each of which is in charge of a head appointed by the 
President with the Senate’s consent, and responsible to him. The 
President is expressly authorized to require of the principal of- 
ficer in each of the executive departments his written opinion 
upon any subject relating to the duties of his office.®® The acts 
of the heads of these departments are in general deemed to be 
the acts of the President.®^ The character of an act required of 
the President may be such that his own judgment is demanded 
in performing it, and in such ease he may not delegate it to oth- 
ers.®* Congress may also impose upon the departments or then- 
heads specific duties for the failure to perform which they may 
be held accoimtable in a judicial proceeding.®® They are not, 
however, so accountable for acts performed by them if their act, 
when done, would be deemed that of the President as the nation’s 
chief executive officer.®* 


U.S.O.A.Coiist. Article 2, Section 

a.' 

;'4®'U.S.0.A.^ Article'...: 2, Section-., 
: I,.' '.Oianse ^ 1, ;■ and ., Section S, , ■ " ,, ^ , ; 

50 U.S.C.A.Const. Article 2, Section 

51 Wilcox T. Jackson, 13 Pet 498, 


10 L.Ed. 264 ; United States T. Jones, 
18 How. 92, 15 L.Ed. 274. 

53 Runkie V. United States, 122 U. 
S. 543, 7 S.Ct. 1141, 30 L.Ed. 1167, 

63 See Marbnry y. Madison, 1 
Cranch 137, 2 L.Ed. 60. 

64 Georgia v. Stanton, 6 Wall. 50, 
1$ L.Ed. 721; MISSISSIPPI v* 
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IMPEACHMENTS 

214. The Constitution provides for the removal from office of the 
President, Vice-President and all civil officers of the United 
States by impeachment for, and conviction of, treason, brib- 
ery, or other high crimes and misdemeanors.®® The House 
of Representatives has the sole power of impeachment,®* 
while the sole power of trying impeachments is vested in the 
Senate.®’' Conviction requires the concurrence of two- 
thirds of the members present.®* Judgment in case of 
conviction shall not extend further than to removal from 
office and disqualification to hold any office of honor, trust, 
or profit under the United States.®® 


The only persons liable to impeachment are those mentioned 
above. This excludes all private persons and all officers of the 
military and naval forces of the United States. The grounds on 
which impeachment may be brought are only those mentioned 
above. Treason and bribery are well defined crimes. The pre- 
cise scope of the phrase “other high crimes and misdemeanors” 
has never been authoritatively determined. The whole purpose 
of the process is to punish official misconduct, and any gross 
malversation in office, whether or not a punishable offense at 
law, may be made the groimd of an impeachment. The commis- 
sion of a crime not directly connected with the person’s official 
position is a valid basis for an impeachment. All impeachments 
must originate in the House of Representatives and be tried by 
the Senate. When the President of the United States is being 
tried the Chief Justice of the Supreme Court is required to pre- 
side. There can be no conviction without the concurrence of 
two-thirds of the members of the Senate present. By an ex- 
press provision of the Constitution, the right of trial by jury 
does not extend to cases of impeachment.®® The extent of the 
punishment that may be meted out in cases of conviction is re- 
moval from office and disqualification to hold any office of hon- 


JOHNSON, 4 WaU. 475, 18 L.Ed. 437, 

Black’s Cas. Constitutional Law, 2d, 
58. 8ee also Chapter 3, Sections 

65 iJ.s.c.A.Const, Article 2, Section 

4. 

50 u.S.C.A.Const Article 1, Section 
2, Clause 5. 


57 U.S.O.A.Const. Article 1, Section 
3, Clause 6. 

58 U.S.C.A.Const. Article 1, Section* 
3, Clause 6. 

59 U.S.C.A.Const Article 1, Section 
3, Clause 7. 

60 XJ.s.C.A.Const Article 3, Section 
2, Clause 3, 
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or, trust, or profit under the United States. The party convict- 
ed remains “liable and subject to indictment, trial, judgment, and 
pimishment, according to law.” ^ The President’s power to grant 
reprieves and pardons for offenses against the United States does 
not include cases of impeachment.®® 

61 U.S.C.A.Const Article 1, Section e* U.S.O.A.Const. Article 2, Section 
S. Clause 7. 2, Clause i. 


CHAPTER 13 


FEDERAL JUDICIAL POWER 

215-218. Judicial Department of the United States* 

219. Judicial Power of the United States. 

220. Judicial Power Based on Character of Cause* 

221. Judicial Power Based on Character of Parties* 

222. Other Cases within Federal Judicial Power* 

223. Jurisdiction of the Supreme Court 

JUDICIAL DEPARTMENT OF THE UNITED STATES 

215* The Constitution vests the judicial power of the United States 
in one Supreme Court and in such inferior courts as Con- 
gress may from time to time establish. 

216* The judicial tribunals established by Congress include not 
only constitutional courts established under its power to 
constitute tribunals inferior to the Supreme Court but also 
legislative courts established under some of its other pow- 
ers such as that of making all needful rules and regulations 
respecting the territory belonging to the United States and 
that of hearing and determining claims against the United 
States. No part of the judicial power defined by Article 3 
of the Constitution may be conferred upon a legislative 
court. 

217. It lies with Congress to determine the extent of the jurisdic- 
tion of any inferior federal court established by it, and of 
the appellate jurisdiction of the Supreme Court. 

218* The independence of the judicial department is secured in part 
by the principles of the separation of powers incorporated 
in the Constitution, and in part by express provisions there- 
of. 

The Constitution vests the entire judicial power of the United 
States in one Supreme Court and in “such inferior courts as Con- 
gress may from time to time ordain and establish.’* ^ It also 
confers upon Congress , the power “to constitute tribunals in-, 
ferior to the Supreme Court,” ^ The Supreme Court is the only 
court established by the Constitution itself . It does not, however, 

iU.S.C.A.Cbnst Article 3, Section « U.S.C.A.C5onst Article 1, Section 

' ' 8, Clause 
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exist as a fiinctioning organization merely because of that fact 
The action of Congress is necessary to create the particular or- 
ganization that is to constitute the Supreme Court, and that of 
the President and the Senate is required in order that it have 
the personnel which alone can make of it in fact a functioning 
organ of the federal government. These other departments are 
accountable only politically for any failure or refusal on their 
part to do the acts requisite for the organization of a Supreme 
Court capable of functioning as such. No occasion has ever 
arisen for determining whether the repeal of a statute providing 
for the organization of the Supreme Court would terminate the 
existence of the particular organization existing as the Supreme 
Court under the repealed statute. The Constitution provides 
for the establishment of but one Supreme Court, but there is 
nothing therein that would prevent Congress from depriving it 
of all except the original jurisdiction conferred upon it thereby. 
The number of the justices comprising the present Supreme Court 
is nine, but their number lies within the sole discretion of Con- 
gress. Recent events have shown the threat to the Court’s in- 
dependence that may arise from the failure of the Constitution 
to fix at least a maximum number. The Constitution is also si- 
lent on the qualifications necessary not only for justices of the 
Supreme Court but also for judges of the inferior federal courts. 

The same provision of the Constitution that establishes the 
Supreme Court also provides for the establishment by Congress 
of inferior federal courts in which the federal judicial power may 
be vested. It may vest in them not only original jurisdiction of 
cases within the federal judicial power, but also appellate juris- 
diction therein.® The power of Congress to establish courts ex- 
ercising judicial power inferior to the Supreme Court is not, how- 
ever, limited to that, conferred by the Judiciary Article and the 
specific grant of Article 1 to constitute tribunes inferior to the 
Supreme Coxxrt. It has from time to time established judicial 
tribimals in executing its power to make all needful rules and 
regulations respecting the territory belonging to the United 
States. The territorial courts were established in the exercise 
of that power.* The Comt of Claims has been held to have been 
established in the exercise of its power to provide for the in- 
vestigation and settlement of those claims against the United 

3 See discussion in MARTIN v. 4 American Ins. Co. t. Canter, 1 

HUNTER’S LESSEE, 1 Wheat 304, Pet 511, 7 L.Ed. 242. 

4 L.Ed. 97, Black’s Cas. Constitu- 
tional Law, 2d, 374. 
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States with respect to which it has waived its sovereign iminimi- 
ty from suit.® Other courts of the United States established by 
the exercise of other powers than that of constituting tribunals 
inferior to the Supreme Court are the United States Court for 
China® and the Court of Customs and Patent Appeals.’ Courts 
established by an exercise of the power of constituting tribunals 
inferior to the Supreme Court are known as “constitutional 
courts”, while those established in the exercise of any other Con- 
gressional power are known as “legislative courts.” The former 
alone can be vested with any part of the judicial power conferred 
upon the United States by Article 3 of the Constitution. The lat- 
ter have been said to be incapable of receiving any part of it, in 
a case involving the constitutional status of territoriEil courts.® 
This view implies the existence of a limit on the power of Con- 
gress to constitute tribunals inferior to the Supreme Court It 
is practically impossible to discover from the cases any general 
principle defining what that limit is. The reason for this is that 
the usual issue has been not whether Congress could validly have 
created the particular court, the constitutional status of which 
was in question, by an exercise of that power, but whether it had 
in fact done so. It is only insofar as judicial reasoning in support 
of a conclusion that a given tribunal is not a constitutional court 
expressly or impliedly relies upon the theory that such tribunal 
could not be made a constitutional court that the scope of the lim- 
iting principle can be discerned. It has been suggested that the 
temporary character of territorial governments prevents terri- 
torial courts from acquiring the status of constitutional courts.® 
The difficulties of determining the precise limits do not, how- 
ever, affect the existence of the principle that there are judicial 
tribunals which Congress may establish but upon which it may 
not confer any of the judicial power defined by Article 3. This 
does not, however, imply that it may not in any case impose up- 
on a constitutional court functions the performance of which are 
no part of that judicial power. The Supreme Court and the 
Court of Appeals of the District of Columbia are constitutional 
courts, but the plenary power of Congress over the District per- 


5 Williams t. United States, 289 
U.S. 553, 53: S.Ct 751, T7 L.Bd. 1372. 

6Iii re Eoss, 140 U.S. 453, 11 S.et 
897, 35 L.Ed. 581. 

:7EX ' . . BAKELIPB ; OOE- 

;POE4^ION,.279.VU.S. .438, 4B 


411, 73 U.Ed. 789, Black's Gas. Con- 
stitutional Law, 2d, 364. 

8 American Ins. Co. v. Canter, 1 
Pet, 511, 7 L.Ed. 242. 

8 See O'Donoghue v. United States, 
289 U.S. 616, 53 S.Ct. 740, 77 L.Bd. 
1356. 
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mits it to confer upon them jurisdiction in matters not within 
the judicial power as defined by Article 3 and to impose upon 
them purely administrative and quasi-legislative functions.*® 

It is thus essential in order that a given tribunal established 
by Congress be a constitutional court that it be capable of re- 
ceiving a part of the judicial power of the United States as de- 
fined in Article 3, and that it shall have had a part thereof con- 
ferred upon jt by Congress. The method for deteraiining the ex- 
istence of the former of these conditions was considered in the 
preceding paragraph. The latter condition is satisfied if Con- 
gress has defined a court’s jurisdiction so as to include any cas- 
es enumerated in Article 3.** There are matters the decision of 
which Congress may reserve to itself, devolve upon executive or 
administrative officials, or vest in a court. Claims against the 
United States of a justiciable nature belong in that class. It has, 
accordingly, been held that the power to hear and determine such 
controversies is not a part of the judicial power defined by Ar- 
ticle 3, and that, therefore, the Court of Claims is a legislative 
court.*® It is, however, a court exercising judicial functions in 
hearing and determining such controversies. The Supreme Court 
has stated that that is the only basis on which its own appellate 
jurisdiction in respect of the judgments of the Court of Claims 
can be sustained, as well as the concurrent jurisdiction over such 
controversies conferred by Congress upon the federal District 
Courts.*® The imposition of the duty to hear and determine such 
controversies upon a constitutional court would not change then- 
character, and they would still be no part of the judicial power 
defined by Article 3.*^ Congress may thus impose upon a con- 
stitutional court judicial functions that are no part of that de- 
fined by Article 3, but it would violate the principle against the 
separation of powers to impose non- judicial functions upon it. 
It should also be noted that the Supreme Court’s appellate juris- 
diction in respect of judgments of the Court of Claims enables 
it to review cases that are no part of the judicial power as de- 
fined by Article 3. This seems a somewhat anomalous position in 

10 O’Donoghize T. UBited States, 12 williams v. United States, 280 
289 U.S. 516, 53 S.Ot 740, 77 L.Ed. U.S. 553, 53 S.Ct 751, 77 L.Ed. 1372. 
1356 ; Keller v. Potomac Electric Pow- 
er Co., 261 U.S. 428, 43 S.Ct, 445, 67 Williams y. United States, 289 

L.Ed. 731. ^53, 53 S.Ct. 751, 77 L.Ed. 1372, 

11 0’Donoghue T. United States, 

280 U.S. 516, 53 S.Ot. 740, 77 L.Ed. 

Kottschaefer Const.Law— 27 


14 See Williams y. United States, 
289 U.S. 553, 53 S.Ct. 751, 77 L.Ed. 
1372. 
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view of the language of Article 3 defining the scope of that 
Court’s appellate jurisdiction. 

The principal constitutional courts in the existing federal ju- 
dicial system are the Supreme Court, the Circuit Courts of Ap- 
peal, the District Courts, and the Supreme Court and Court of 
Appeals for the District of Columbia. The entire jurisdiction 
of each of these courts other than the Supreme Court depends 
upon Congressional legislation.^® This is equally true of the ap- 
pellate jurisdiction of the Supreme Court since the Constitution 
expressly provides that it shall have appellate jurisdiction in all 
cases not within its constitutionally defined original jurisdiction 
“with such exceptions, and under such regulations as the Con- 
gress shall make.” “ The jurisdiction of the inferior federal 
courts, and the appellate jurisdiction of the Supreme Court, may 
be taken from them at any time by an Act of Congress, and this 
will prevent them from taking further proceedings even in cas- 
es already before them in which judgments have not yet been 
pronounced.^’' The original jurisdiction of the Supreme Court is, 
however, independent of Congressional action. Congress can 
neither subtract from, nor add to, it."* The jurisdiction of leg- 
islative courts is wholly a matter for Congress to determine. 

The federal courts also possess all such incidental and ancil- 
lary powers as belong to courts of record and which are neces- 
sary to enable them to exercise their constitutional and statutory 
jurisdiction. The principal questions that have arisen with re- 
spect to these powers are the extent to which Congress may reg- 
ulate their exercise by the courts, and the extent to which the 
President may exercise his pardon power to interfere therewith. 
The particular powers that Congress has sought to regulate most 
frequently have been that of adjudging persons in contempt of 
court and punishing them therefor, and that of issuing injunc- 
tions. The usual objections urged have been based on the theory 
that such regulations interfered with the constitutionally estab- 
lished separation of powers. It has been held that Congress 
may confer upon a person charged with contempt of court the 
right to demand a jury trial wherever the grant of that right will 


15 See Mississippi Power & Light 
Co. Y. Jackson, D.G., 9 F.Supp. 564 
(sustaining statute withdrawing from 
jurisdiction of federal trial courts 
rate controversies involving intra- 
state utility rates under specified 
factual conditions). 
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not interfere with the effective functioning of the courts.^® It has 
also been held that it may deprive such courts of their power to 
issue injunctions in given classes of cases such as those involv- 
ing labor disputes. This was sustained as a regulation of their 
jurisdiction rather than a regulation of an ancillary judicial pow- 
er.®® Its power to provide rules of procedure was recognized at 
an early date.®^ The principal controversy between the courts 
and the Executive Department has been whether the President’s 
power to grant pardons included that of pardoning contempts of 
court. It has been held to include pardoning at least criminal 
contempts.®® • 

The principle of the separation of powers is but one of the con- 
stitutional devices for protecting the independence of the courts. 
There are several other provisions primarily intended to insure 
that result. These include the provision that the judges of both 
the Supreme Court and the inferior courts shall hold ofHce dur- 
ing good behavior, and that which prevents the reduction of their 
compensation during their continuance in office.®* These provi- 
sions are applicable to the judges of constitutional courts only.®* 
It has been held that the imposition of an income tax upon the 
salary of the judges of constitutional courts violates the provision 
against diminishing their salaries during their continuance in 
office.*® 


w Michaelsoii v. United States ex 
reL Cliicago, St P., M. & O. R. Oo., 
266 U.S. 42, 45 S.Ot 18, 69 L,Ed. 162, 
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JUDICIAL POWER OP THE UNITED STATES 

219« The Constitution provides that the judicial poi^r of the Unit- 
ed States shall extend to: 

(a) All cases, in law or equity, arising under the Constitution, the 

laws of the United States, and treaties made under their au- 
thority; ,, 

(b) All cases affecting ambassadors, other public ministers and 

consuls; 

(e) AH cases of admiralty* and maritime jurisdiction; 

(d) Controversies to which the United States is a party; 

(e) Controversies between two or more states; 

(f) Controversies between a state and citizens of another state, 

excluding suits in law or equity commenced or prosecuted 
against a state by citizens of another state; 

(g) Controversies between citizens of different states; 

(h) Controversies between citizens of the same state claiming 

lands under grants of different states; and 

(i) Controversies between a state, or citizens thereof, and foreign 

states, citizens or subjects, excluding suits in law or equity 
commenced or prosecuted against a state by citizens or sub- 
jects of a foreign state.^® 

The judicial power is the power of deciding cases and contro- 
versies. A case exists within it whenever the aid of the courts 
is invoked for the assertion or protection of legally protected 
claims in an adversary proceeding which eventuates in a judg- 
ment determining the rights and obligations of the parties in 
accordance with the applicable law.^'^ It is not essential to its ex- 
istence that the judgment in a case be one followed as of course 
by executory process for its enforcement.^^ Nor does the Consti- 
tution require that the issues be presented in accordance with 
traditional forms of procedure.^^ It is sufficient that a remedy 
has been provided enforceable in the courts according to some 


26 U.S.C.A.Const. Article S, Section 
2, Clause 1, and Amendment 11. 

2’? Muskrat v. United States, 219 

U. S. 346, 31 S.Ct 250, 55 L.Ed. 246. 
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regular course of legal procedure.®® The existence of a case does 
not depend upon the subject matter of the litigatiori, and a pro- 
ceeding intended to eventuate in a judgment that a person is enti- 
tled under existing law to a certificate of naturalization is a case 
within the judicial power.®^ The precise difference between a 
“case” and a “controversy” within flie federal judicial power has 
never been authoritatively defined, but it has been stated that 
the latter term, if distinguishable at all from the former, is less 
comprehensive and limited to suits of a civil nature.®® The teita 
“case” includes suits of a criminal nature as well as those of a 
civil nature.®® 

The cases and controversies within the federal judicial power 
are broadly divisible into two classes: (1) those based upon the 
character of the cause, whoever may be the parties, and (2) 
those based upon the character of the parties, whatever be the 
subject of controversy.®^ Congress may distribute this judicial 
power among the courts established by it in any manner it deems 
appropriate. A federal court may and must, in exercising orig- 
inal jurisdiction, decide every legal issue necessary for the de- 
termination of the cases brought into it if they are within its 
jurisdiction. The fact that the sole basis for its jurisdiction is 
the existence of a federal question in a case does not limit it to 
the decision of that issue.®® The appellate jurisdiction of a fed- 
eral court may be limited to the decision of federal questions, 
and is in fact so limited in some instances. 


soTutun V. United States, 270 U. 
S. 568, 46 S.Ct. 425, 70 UEd. 738. 

siTntmi V. United States, 270 U.S. 
568, 46 S.Ct. 425, 70 L.Ed. 738. 

32 See remarks of Mr. Justice 
Field in In re Pacific Railway Com- 
mission, ^ O.O., 32 F. 241. 

S3 Tennessee T. Davis, 100 U.S, 257, 
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34 COHENS V. VIRGINIA, 6 
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220. The Constitution makes the character of the cause the basis 
for the inclusion of a case within the federal judicial power 
in cases arising under the Constitution, laws and treaties of 
the United States, and in cases of admiralty and maritime 
jurisdiction. 

The question of what cases are includible within the federal 
judicial power must be distinguished from that of the jurisdiction 
of particular federal courts. The scope of that judicial power 
depends upon the constitutional provisions defining and limiting 
it. The extent of a given federal court’s jurisdiction is determin- 
ed by Congressional legislation, except in the case of the original 
jurisdiction of the Supreme Court. The decisions construing 
the statutes that have defined the jurisdiction of the several 
federal constitutional courts are, however, the principal source 
of authoritative discussions of the scope of federal judicial pow- 
er. 

Federal Questions 

The most important single class of cases within the federal ju- 
dicial power consists of those arising under the Constitution and 
laws of the United States, and under treaties made under their 
authority. The inclusion of cases of this character within that 
judicial power made it possible to vest in some federal court the 
ultimate decision on every issue of federal law. It alone would 
not insure uniformity of decision on those matters throughout 
the United States since different federal courts of equal rank 
might weU arrive at inconsistent decisions thereon. The at- 
tainment of such uniformity requires further that such incon- 
sistent decisions be all reviewable by a superior court which 
meant in practice their review by the Supreme Court of the 
United States. It, however, could be given such appellate ju- 
risdiction only because cases of this character are within tte 
federal judicial power. A case is not brought within federal 
judicial power on this beisis merely because a federal question 
may arise therein, but it is within that power if such question 
actually arises therein and if its decision is necessary to the deter- 
mination of the controversy.*® A case in which the plaintiff or 
complainant founds his claim on the federal Constitution, a feder- 

86 McCain v. Bes Moines, 174 U.S. 

168, 19 S.Ct. 644, 43 L.Bd. 936. 
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al statute, or a treaty, is clearly one involving a federal question 
since its decision turns on a proper application of one or the other 
of those forms of federal law.®’’ A federal court may be given 
original jurisdiction of a ceise of that character. If the case of 
the plaintiff or complainant is founded wholly upon state law, 
the allegation in his complaint that the defense will rely upon 
federal grounds is insufficient to make the case one “arising un- 
der” the Constitution, laws or treaties of the United States.®* A 
federal court cannot, therefore, be given original jurisdiction of 
such a case on the basis now being considered, but appellate ju- 
risdiction may be conferred on a federal court to review the 
federal question raised therein since at that stage the case is one 
arising under the Constitution, laws or treaties of the United 
States with respect to such issue. It is not essential in order that 
a case be within federal judicial power on this basis that every 
issue involved m it depend upon federal Constitution, law or trea- 
ties.®* It has, for example, been held that Congress may validly 
confer upon federal courts jurisdiction of all suits brought by a 
corporation organized under a federal statute, since that alone 
is sufficient to make such a case one arising under a law of the 
United States. It is immaterial in such case that the matter in 
controversy 's one depending upon local law.^* The mere inclu- 
sion of cases arising under the Constitution, laws and treaties of 
the United States within the federal judicial power does not de- 
prive state courts of power to take jurisdiction of cases of that 
character, but Congress has the power to confer exclusive juris- 
diction thereof upon the federal courts. It has not, however, 
done so. 

Admiralty and Maritime Oases 

The federal judicial power includes “all cases of admiralty and 
maritime jurisdiction.” The jurisdiction of federal courts in 
cases of tMs character has been made exclusive by Congress. 
The scope of this part of the federal judicial power cannot be 
measured by the meaning of the terms “admiralty” and “mari- 
time jurisdiction” at the time of the adoption of the Constitqtion. 


COHENS V. VIRGINIA, 6 
Wheat. 264, 6 E.Ed. 257, Black’s Gas. 

Constitutional Law, 2d, 369; Os- 
born T. Bank of United States, 9 
Wheat 738, 6 KEd. 204. 


S8 Devine v. Los Angeles, 202 U.S. 
313, 26 S.Ct 652, 50 L.Ed. 1046. 

Mayor, etc., of Nashville v. 
Cooper, 6 Wall. 247, 18 L.Ed. 851. 

40 Osborn v. Bank of United States, 
9 Wheat 738, 6 L.Ed. 204. 


424 PEDERAIi JlJDICTAIi POWER Ch. 13 

It received a considerable expansion when the Supreme Court 
repudiated the “tidal flow” test of the navigability of waters" in 
favor of that of navigability in fact." It is also competent for 
Congress to enlarge the scope of maritime jurisdiction by cre- 
ating rights cognizable in admiralty." The principal subjects of 
admiralty jurisdiction are maritime torts and maritime contracts. 
The maritime character of a tort depends upon its locality. It 
is not necessary that it occur on board a vessel but only that it 
occur upon the high seas or other navigable waters." A tort 
committed upon a dock which is an extension of the land is not 
a maritime tort and is not within the admiralty jurisdiction." 
The maritime character of a contract depends wholly upon its na- 
ture. If its subject matter is maritime it is a maritime contract. 
Among the contracts included are policies of marine insurance, 
charter parties, and contracts for maritime service. A bottomry 
bond is a maritime contract," but an ordinary mortgage of a 
ship, not made with any special reference to navigation or the 
perils of the sea, was not a maritime contract until made so by 
an Act of Congress.*'^ The federal judicial power thus extends 
to all cases of maritime torts and maritime contracts. The facts 
constituting such torts or contracts may, however, give rise to a 
right to a remedy at the common law. There is in such case no 
constitutional obstacle to resort to such common law remedy 
in a state court, and the federal statute conferring the admiralty 
and maritime jurisdiction upon the federal District Courts ex- 
pressly recognizes this." The enforcement of rights arising un- 
der maritime law by a proceeding in rem against a vessel is, 
however, reserved to the federal courts, and a state statute au- 
thorizing their enforcement by such proceedings in a state court is 
invalid." The exclusive character of federal admiralty and mari- 
time jurisdiction thus means only that proceedings m rem for the 
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enforcement of causes based on maritime torts or maritime con- 
tracts must be brought in a federal court. 


Legislative Power of Congress in the Field of Maritime Law 

The paramount power of defining what shall constitute the 
maritime law of the United States lies with Congress. This pow- 
er has been deduced from the provision of the Judiciary Article 
of the Constitution extending federal judicial power to “all cases 
of admiralty and maritime jurisdiction” and the constitutional 
provision conferring upon Congress the power “to make all 
laws which shall be necessary and proper for carrying into ex- 
ecution * * * all other powers vested by this Constitution 
in the government of the United States.” These place the en- 
tire subject of maritime law, both substantive and procedural, 
under federal control, and confer upon Congress an ultimate 
power to determine that law subject to the limit that it must 
act within a sphere restricted by the concept of the admiralty and 
maritime jurisdiction.®* The general maritime law as accepted 
by federal courts in exercising their admiralty jurisdiction gov- 
erns in the absence of controlling federal statute, except that the 
states possess a limited power to modify and supplement the 
rules of the general maritime law.®^ The power of Congress is 
subject to an important limit in addition to that already stated. 
It has been held that the purpose of including all cases of admiral- 
ty and maritime jurisdiction within the federal judicial power 
was to insure a body of maritime law which should, so far as its 
characteristic features were concerned, be uniform throughout 
the United States.®* It has, accordingly, been decided that Con- 
gress may not so modify the general maritime law as to save to 
persons injured in the course of maritime employment the rights 
and remedies available under the workmen’s compensation acts 
of the states in which the injuries occur.®® This is invalid even 
though masters and members of a ship’s crew are excepted from 
the provisions of the saving clause.®* Congress had enacted this 
legislation after it had been held that such state acts could not 
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validly apply of their own force to such maritime injuries.®® The 
reasons for its invalidity were that it defeated the constitutionally 
required uniformity of maritime law and delegated federal leg- 
islative powers to the states. There are, however, certain local 
aspects of maritime activities which the states may regulate in 
the absence of applicable Congressional legislation.®* There is no 
doubt of the power of Congress to expressly provide that state 
laws may apply to injuries occurring in connection with local 
phases of maritime activities. The line that separates those 
characteristic features of maritime law whose uniform appli- 
cation throughout the United States Congress may not impair 
from those local features not requiring such uniformity is ex- 
ceedingly vague and tenuous. It is, however, a factor in defin- 
ing the extent of Congress’ power to modify or supplement the 
general maritime law of the United States. There is also no 
doubt that Congress is limited in its power to exclude from the 
cognizance of admiralty jurisdiction cases of maritime torts and 
maritime contracts that would be within it imder the general 
principles of maritime law and jurisdiction. 

State Power in the Field of Maritime Law 
It is not essential in order that a right be enforcible in admiral- 
ty that it be a creature of general maritime law, or of that law 
as modified by valid Congressional legislation. A state may, 
within limits, create new substantive maritime rights which may 
validly be enforced by a proceeding in admiralty in a federal 
court having admiralty jurisdiction. It may give a cause of ac- 
tion for death due to a maritime tort where neither the general 
maritime law nor an Act of Congress gave it, and such right 
may be enforced in admiralty.®’ It may also create a lien for re- 
pairs to a vessel in its home port, or for supplies furnished it 
there, and the lien so created is enforcible in admiralty.®* A 
state’s power to modify or supplement the general maritime law 
is, however, rather narrowly limited. Its legislation m this field 
is imenforcible if in conflict mth valid federal enactments, and 
invalid if it materially prejudices the characteristic features of 
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general maritime law or interferes with its proper harmony and 
uniformity in its international and interstate aspects.®® A princi- 
pal test used to determine the existence or non-existence of such 
results is the general or local character of the subject-matter of 
the state legislation. It is impossible to state a precise principle 
that is invariably followed in deciding whether the subject-matter 
is general or local. A state statute of frauds cannot validly ap- 
ply to maritime contracts made within it since this would defeat 
the constitutionally required uniformity.®® But a state may val- 
idly make the remedy afforded by its workmen's compensation 
act exclusive even as applied to a maritime tort where the in- 
jured employee was not employed under a maritime contract.®^ 
The effect of this rule was to oust federal admiralty power of 
jurisdiction over a maritime tort. Such a state law could not val- 
idly apply where the injured employee was employed under a 
maritime contract.®* The limits on a state’s power are practical- 
ly identical with those applicable to the power of Congress to 
consent to the application of state law. A state cannot, how- 
ever, confer admiralty powers upon its courts.®® 

JUDICIAL POWER BASED ON CHARACTER OF PARTIES 

221. The principal class of cases and controversies to which the 
federal judicial power extends, other than those based upon 
the character of the cause, is that in which the basis is the 
character of the parties. This class includes all cases and 
controversies mentioned in Section 219 except (1) those re- 
ferred to in Section 220, (2) cases affecting ambassadors, 
other public ministers and consuls, and (3) controversies 
between citizens of the same state claiming land under 
grants of different states. 

Diversity of Citizenship 

The federal judicial power extends to controversies between 
citizens of different states. The reason for their inclusion was 
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the fear that local jealousies and prejudices might prevent the 
citizens of one state from obtaining justice when suing the citi- 
zens of another state in the courts of the latter. Federal juris- 
diction in cases of this character is not dependent upon the sub- 
ject-matter of the controversy, but depends solely upon the char- 
acter of the parties. The principal problem has, therefore, been 
to determine when the requisite diversity of citizenship exists. 
A natural person, other than a resident alien, is deemed to be a 
citizen of the state in which he is domiciled.®^ The term “state” 
includes only a state of the United States. A citizen of the Dis- 
trict of Columbia, or of one of the territories, is not a “citizen 
of a state”, and a suit between him and a citizen of one of the 
states is not within this part of federal judicial power.®® The 
question whether a corporation could be considered a citizen of 
the state of its incorporation for purposes of defining the scope 
of this part of the federal judicial power came before the Su- 
preme Court at a relatively early date. It was stated that it was 
not a citizen, but that a suit by it against the citizen of a state 
other than that of its incorporation would be within this consti- 
tutional provision if all of its membere were residents of a state 
other than that of the defendant’s residence.®® This position was 
subsequently modified by adding a presumption that the members 
of a corporation are citizens of the state of its incorporation.®’ 
The presumption became in due course an irrebuttable one.®* 
The result has been to treat a corporation as a citizen of the 
state of its incorporation so as to bring suits between it and the 
citizens of another state within the federal judicial power. The 
doctrine has been extended to municipal corporations which are 
for this purpose deemed to be citizens of the state of their cre- 
ation.®* It has not, however, been applied to a state itself.’® Un- 
incorporated associations have not been deemed corporations in 
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this connection.’^ The presumption referred to above will not 
be used to limit federal jurisdiction, and a shareholder of a cor- 
poration existing under the laws of one state is not deemed a 
citizen thereof so as to prevent him from suing the corporation 
in a federal court if he is in fact a citizen of another state.’* 
The Constitution requires the controversy to be between citi- 
zens of different states. It has never been definitely determined 
whether this requires that all of the parties plaintiff to an indi- 
visible controversy be citizens of states other than that of each 
of the parties defendant. The statutes that have conferred this 
part of the federal judicial power upon the several federal courts 
have invariably required this condition of the parties plaintiff 
and defendant.’® In applying this rule the nominal or formal 
parties are excluded from consideration, and the parties are 
aligned according to their real interests in the controversy.’^ 
There is one other class of cases in which federal judicial juris- 
diction depends upon diversity of citizenship. It includes contro- 
versies between citizens of a state and the citizens or subjects of 
a foreign state. 


Suits to Which States are Parties 

The judicial power of the United States includes several classes 
of cases based on the fact that a state is a party thereto. An im- 
portant class is that between two or more states. One purpose 
of this provision was to preserve the peace of the Union by pro- 
viding a method for the judicial settlement of controversies be- 
tween the states. Many such controversies have been settled by 
this method. Most of them have involved boundary disputes be- 
tween two or more states. Many other disputes between states 
have been adjudicated under this provision of the Constitution. 
A state may sue another state to protect its proprietary interests 
which have been injured, or Eire threatened with injury, by the 
acts of the latter.’® A state may also sue another state even 
though its own proprietary interests are not involved. It has, for 
example, been permitted to institute suits of this character in its 
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capacity as parens patriae or representative of a considerable 
portion of its citizens for the purpose of protecting their inter- 
ests.’® The mere maladministration of the laws of a state, to the 
injury of citizens of another state, does not, however, involve a 
controvei’sy between states.” A suit by one state against anoth- 
er on the defaulted bonds of the latter owned by the former is 
included within this part of federal judicial power.’® Suits be- 
tween the states are included'-in the original jurisdiction confer- 
red upon the Supreme Court by the Constitution. The Supreme 
Court has to a considerable extent been forced to develop an in- 
dependent body of law applicable to controversies within this 
part of its jurisdiction.’® The judicial power that it exercises in 
cases of this character includes the power of enforcing any judg- 
ment it may render therein even though its enforcement might 
operate upon the governmental powers of the defendant state.*® 
The Court has thus far never authoritatively determined the 
measures that it would employ if such state should prove recalci- 
trant in carrying out the obligations imposed upon it by the judg- 
ment.®’ It should be observed that the adoption of the Consti- 
tution constituted a waiver by the states of their sovereign im- 
munity from suit without their consent with respect to contro- 
versies between them.*® States admitted after its adoption waive 
that immunity by their admission as states. This consent is, 
therefore, irrevocable except by constitutional amendment. 


The federal judicial power also includes suits between a state 
and foreign states. It includes not only cases in which a state 
is the plaintiff but also those in which it is made defendant at 
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the state or the foreign state has waived its sovereign immunity 
from suit by consenting to be sued. It has, however, been decid- 
ed that the existence of that immunity in the case of a state is an 
essential postulate of our constitutional system, and that a for- 
eign state may not sue it without its assent.®* The same immuni- 
ty is accorded sovereign states by the accepted principles of in- 
ternational law, and it is certain that federal judicial power will 
not be construed to include suits brought by one of oxir states 
against a foreign state in the absence of the latter’s consent to be 
sued. It was expressly stated in the case last cited tliat a foreign 
state enjoyed a sovereign immunity similar to that belonging to 
the states of the Union, and might not be sued by one of the lat- 
ter without its consent. Suits of the class discussed in this para- 
graph are within the original jurisdiction of the Supreme Court 
so far as they are within the scope of federal judicial power as 
herein defined. 

The Constitution as originally adopted extended federal judi- 
cial power to controversies between a state and citizens of an- 
other state. These are stni included where the state is the plain- 
tiff. The provision was originally construed to permit a citizen 
of one state to sue another state even without the latter’s con- 
sent.®* The opposition which this decision aroused led almost 
immediately to the adoption of the Eleventh Amendment which 
provided that the judicial power of the United States should “not 
be construed to extend to any suit m law or equity, commenced 
or prosecuted against one of the United States by citizens of an- 
other state.” Its terms refer only to suits in law or equity, but 
it has been construed to include admiralty proceedings also.®® 
The original Constitution also extended federal jurisdiction to 
controversies between a state and the citizens or subjects of for- 
eign states. Suits by a state against an alien are still within 
federal judicial power, but the Eleventh Amendment now pre- 
vents an alien from suing a state in any federal court without 
that state’s consent. The Eleventh Amendment, however, was 
intended to protect a state only from being sued without its 
consent, and a state may waive its immunity thereimder.®® If 
a state waives its immunity when sued by a citizen of another 
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State or by an alien, the suit is one within federal judicial power 
on the basis of the character of the parties. All of the cases dis- 
cussed in this paragraph to which the federal judicial power ex- 
tends are cases within the original jurisdiction of the Supreme 
Court since they are cases in which a state is a party. 

The Constitution does not extend federal judicial power to 
suits between a state and its own citizens. A suit between them 
lies within that power only if the character of the cause is such 
as to bring the case within it. The Eleventh Amendment does 
not, in terms, exclude a proper cause from federal judicial power 
merely because it is prosecuted by a citizen against his own 
state. It has, however, been held that the scope of federal judi- 
cial power based upon the character of the cause must be defined 
in the light of the general principle that a state may not be sued 
without its consent, and that a suit by a citizen against his own 
state is not within that power even though the case be one that 
would otherwise be within it.*’ The same principle of immunity 
has been applied to prevent a federal corporation from suing a 
state in a federal court without its consent.®* A state may waive 
Its immunity in either of these cases as it may its immunity in 
any case, whether based on the Eleventh Amendment or on the 
general constitutional postulate of sovereign immunity which is 
impliedly a part of the definition of the scope of federal judicial 
power in all but a few classes of cases. 

Suits Between a Foreign State and Citizens of a State 

The Constitution expressly extends federal judicial power to 
controversies between citizens of a state and foreign states. This 
language is broad enough to include not only suits by a foreign 
state against citizens of a state but also those by the latter 
against the former. However, it is certain that it will not be 
construed to include suits against a foreign state without its con- 
sent. It has, for example, been held that a public vessel owned 
by, and in the possession and service of, a friendly foreign state 
is immune from suit in a federal admiralty court, even when en- 
gaged in the carriage of merchandise for hire.*^ The decisions 
were not specifically based upon the Constitution, but reveal a 
tendency to recognize the immunity accorded sovereign states 
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under the principles of international law as a factor in the defi- 
nition of federal judicial jurisdiction. It has been stated that 
a foreign state may not be sued by a state without the former’s 
consent.®* If that be so, it would be equally immune from suit 
by a citizen of a state unless it waived its immunity. 

Suits to Which the United states ^ a Party 

The federal judicial power expressly extends to controversies 
to which the United States shall be a party. This provision is a 
sufficient basis for including suits by the United States against 
private persons. It has also been held to include actions by the 
United States against a state.®^ A state is deemed to have con- 
sented to such suits by becoming a member of the union estab- 
lished by the Constitution. It cannot withdraw that consent 
except by an amendment of the Constitution, and no further con- 
sent is required to enable the United States to sue it. It would 
seem that the federal judicial power would also include suits by 
the United States against a foreign state, although it would un- 
doubtedly be held that a foreign state could not be sued without 
its consent. A suit against the United States without its consent 
is not, however, included within the federal judicial power under 
any of the provisions of Article 3. It may not be sued even 
by a state without its consent.®® It may, however, waive its im- 
munity from suit, and, if it does, a suit against it is properly 
deemed to be one within the federal judicial power conferred by 
Article 3 if it is one to which a state is a party.®* It is not abso- 
lutely clear whether a suit by a private person against the Unit- 
ed States with its consent would be one within the judicial power 
defined by Article 3.®* A suit by the United States against a 
state, and one by a state against the United States with its con- 
sent, is one within that part of the original jurisdiction of the 
Supreme Court which is founded on the fact that a state is a 
party thereto.®® 

90 MONACO T. MISSISSIPPI, 292 93 State Of Minnesota v. Hitchcock, 

U.S. 313, 64 S.Ct. 745, 78 L.Ed. 1282, 185 U.S. 373, 22 S.Ct. 650, 46 L.Ed. 

Black^s Oas. Constitutional Law, 2d, 954. 

94 See discussion in Williams v 

91 United States ¥. State of Texas, United States, 289 U.S. 553, 53 S.Ct 
143 U.S. 621, 12 S.Ct 488, 36 L.Ed. 751, 77 L.Ed. 13T2. 

95 United States v. State of Texas, 

92 State of Kansas V. United States, 143 U.S. 621, 12 S.Ct 488, 36 L.Ed. 

204 U.S. 331, 27 S.Ct 388, 51 L.Ed. 285; State of Minnesota v. Hitch- 
510. cock, 185 U.S. 373, 22 S.Ct 650, 46 

L.Ed. 954. 
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When a Suit is One Against a State or the United States 

The inmaunity of a state from suit in a federal court under the 
circumstances heretofore described has made it necessary to de- 
termine when a suit is one against a state. The Immunity based 
on the Eleventh Amendment does not protect the political subdi- 
visions and mtinicipal corporations of a state against being sued 
in the federal courts by a citizen of another state.®® A suit 
against a corporation chartered by a state which owns a part or 
all of its capital stock has also been held not to be one against 
the state within the purview of that Amendment.®’ The same 
principles would exclude suits of the foregoing classes from 
the category of suits against a state in applying the rule that a 
state may not be sued in a federal court by its own citizens unless 
it has waived its immunity. The principal question has been 
when a suit against a state officer or board is one against the 
state so as to be prohibited by the Eleventh Amendment. The 
test originally adopted was whether the state was a formal party 
defendant on the record.®* This simple test has long since been 
abandoned. The general rule is that a suit against an officer is 
one against a state only if its purpose and result would be to re- 
quire action or abstinence by the officer which would in effect 
compel the state itself to perform an act or abstain therefrom, or 
affect its property interests. A suit against an officer is one 
against the state within this principle if a judgment against the 
former would have the effect of depriving the state of funds 
belonging to it or of compelling it to perform its contractual obli- 
gations.®® A suit to enjoin an officer from enforcing a state stat- 
ute violating the federal Constitution is not deemed one against 
the state.’^ The invalidity of the statute is held to prevent the 
act, or threatened act, of the officer from being that of the state 
so that enjoining him is not deemed enjoining the state. The 
officer is deemed in such cases to be acting in his private capacity 


« County of Lincoln t. Lnning, 
133 as. 529, 10 S.Ct 363, 33 hm. 
766. 

Bank of ITBited States t. Plant- 
ers* Bank of Georgia, 9 Wheat 904, 
6 L.EcL 244; Bank of Kentucky t. 
Wister, 2 Pet 318, 7 L.Ed, 437. - 

Osborn v. Bank of United 
States, 9 Wheat 738, 6 L.Bil 204. 

Louisiana ex rel. Elliott v, Ju- 
mel, 107 U.S. 711, 2 S.Ct 128, 2T h. 


Ed. 448, Hagood t. Southern, 117 U. 
•S. 52, 6 S.Ct 608, 29 L.Ed. 805; In 
re Ayers, 123 U.S. 443, 8 S.Ct 164, 
31 L.Ed. 216 ; Murray t. Wilson Dis- 
tilling Oo., 213 U.S. 151, 29 S.Ct 
458, 58 L.Ed. 742; Lankford y. 
Platte Iron Works Co., 235 U.S. 461, 
35 act 173, 59 L.Ed. 316. 

lEx parte Young, 209 U.B. 123, 
2$ act 441, 52 L.Ed. 714, 13 L.BJL, 
-KS., 932, 14 Ann.Cas, 764. 
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since the invalidity of the statute strips him of his oiBcial and 
representative character. The immimity of the United States 
from suit without its consent raises the same problem as to when 
a suit against an officer is one against the United States. The 
general principles developed in connection with that problem 
parallel closely those applied in determining the analogous prob- 
lem of a state’s immunity from suit^ 


OTHER CASES WITHIN FEDERAL JUDICIAL POWER 

222. The federal judicial power also extends to controversies be- 
tween citizens of the same state claiming lands under grants 
of different states, and to all cases affecting ambassadors, 
other public ministers and consuls. 

There have been but few cases construing the provisions of 
Article 3 extending federal judicial power to these cases and con- 
troversies. The factors requisite for making a case one “affect- 
ing ambassadors, other public ministers and consuls” have not 
yet been exhaustively defined. The constitutional provision was 
intended as a protection to the diplomatic and consular repre- 
sentatives accredited to the United States by foreign powers, not 
those representing this country abroad.® Suits by or against 
foreign ambassadors or consuls accredited to the United States 
would appear to be cases affecting them whether their presence 
as parties be in their official or unofficial capacity. A criminal 
prosecution instituted by the United States is not a case affecting 
a public minister merely because the crime charged was an as- 
sault upon him.* The constitutional provision does not by itself 
exclude the jurisdiction of a state in every case in which a diplo- 
matic or consular representative of a foreign nation is made a 
defendant.® It has been suggested that its scope excludes cases 
which the common understanding at the time of the adoption of 
the Constitution deemed exclusively reserved to the states.® It 
was on that basis that the federal statute giving exclusive juris- 


See Minnesota v. Hitchcock, 185 
U.S. 373, 22 S.Ct. 650, 46 If.Ed. 954; 
Oregon v. Hitchcock, 202 U.S, 60, 26 
S.Ct. 56S, 50 L.Ed. 935; United 
States V. Uee, 106 U.S. 196, 1 S.Ct. 
240, 27 L.Ed. 171. 

» Ex 'parte Gruber, 269 U.S, 302, 
46 S.Ct. 112, 70 L.Ed. 280. 


4 United States y. Ortega, 11 
Wheat. 467, 6 L.Ed. 521. 

«Ohio ex rel. Popovici y. Agler, 
280 U.S. 379, 50 S.Gt. 154, 74 L.Ed. 
489. 

6 Ohio ex rel. PopoTici y. Agler, 
280 U.S. 379, 60 S.Ct 154, 74 L.Ed. 
489. 


436 


PBDERAIj JTJDICIAIi POWER 


Ck. 13 


diction to federal courts of suits against consuls was held not to 
prohibit a suit for divorce in a state court against a foreign con- 
sul who was a citizen of the country which he represented, but 
to include only ordinary civO proceedings.’ It is probable, there- 
fore, that this part of federal judicial power includes only such 
suits brought by or against pel-sons of the designated classes and 
criminal proceedings against them for violating federal laws.® 
Gases affecting ambassadors, other public ministers and consuls, 
if within federal judicial power, are among those within the orig- 
inal jurisdiction of the Supreme Court This, however, does not 
confer upon it exclusive original jurisdiction in such cases, and 
Congress may confer it upon another federal constitutional 
court.® It should be noted that the matter herein discussed is 
not concerned with the principles defining the immunities of the 
diplomatic and consular representative of one country within 
another. 


JURISDICTION OP THE SUPREME COURT 


223. The Constitution provides that the Supreme Court shall have 
original jurisdiction in all cases affecting ambassadors, 
other public ministers and consuls, and in cases in which a 
state shall be a party. It also confers upon that Court ap- 
pellate jurisdiction, both as to law and fact, in all other 
cases to which the judicial power of the United States ex- 
tends, with such exceptions, and under such regulations, as 
Congress may make. 

Original Jurisdiction of the Supreme Court 

The original jurisdiction of the Supreme Court is the only ju- 
risdiction possessed by a federal court of which Congress cannot 
deprive it.*^* Neither has Congress any power to add thereto.^^ 
It may, however, confer upon inferior federal courts original ju- 
risdiction in some of the cases included within the original juris- 


I* Ohio ex rel. Fopovici t, Agler, 
280 U.S. S79, 50 S.Ct 154, T4 L.Ed. 
489. 

s As to criminal proceedings 
against consuls for violation of fed- 
eral laws, see United States v. Ka- 
vara, 2 Dali. 297, 1 X.J3d. ' 388. Aj 
to the status of criminal proceedings 
in a state court against a consul for 
violating a state law, see discussions 
in He lasigi, D.C., 79 F. 751; Id., 


D.O., 79 F. 755 ; ■ lasigi t.' Van de 
Carr, 166 U.S. 391, 17 S.Ct 595, 41 
D.Ed. 1045. 

0 Bors v. Preston, 111 U.S. 252, 4 
S.Ct 407, 28 L.Ed. 419. 

10 United States v. Hudson, 7 
Cranch 32, 3 L.Ed. 259. 

11 Marbury v. Madison, 1 Cranch 
137, 2 D.Ed. 60. 
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diction of the Supreme Court as defined by the Constitution “ It 
has never been actually decided that it could do so in every such 
case. Cases in which a state is a party constitute the most impor- 
tant class within the Supreme Court’s original jurisdiction. That 
class does not, however, include every case within federal judicial 
power to which a state is a party. It includes only those cases 
to which a state is a party in which federal judicial jurisdic- 
tion depends upon the character of the parties as distinct from 
the subject-matter of the controversy. It thus includes only 
cases between two or more states, cases between a state and 
citizens of another state, cases between a state and foreign 
states, citizens or subjects, and cases between the United 
States and a state.^® A case that is within the federal judicial 
power on any other basis, such as the nature of its subject matter, 
is not brought within the Supreme Court’s original jurisdiction 
merely because a state is a party thereto.^* The Eleventh 
Amendment which prohibits a suit against a state by a citizen of 
another state or by an alien is a limit on the origind jurisdiction 
of the Supreme Court as it is on the jurisdiction of any federal 
court. Nor can its prohibitions be circumvented by a citizen as- 
signing to his state his cause of action against another state in 
order that the former may recover thereon for the benefit of its 
assignor.!® ^ absolute assignment would have permitted the 
suit since in that case the plaintiff state would be suing to assert 
its own interest.!® The original jurisdiction is also limited by 
the constitutionally defined immunity of a state from suit with- 
out its consent even where that does not rest on the Eleventh 
Amendment.” A case to which a state is a party plaintiff is not 
excluded from the Court’s original jurisdiction merely because 
the defendant is a private person.” That jurisdiction does not. 


12B5rs T. Preston, 111 U.S. 252, 4 
S.Ot 407, 28 L.Ed. 419; Ames v. 

Kansas ex rel. Johnston, 111 U.S. 
449, 4 S.Ct 437, 28 L.Ed. 482; Unit- 
ed States T. California, 297 U.S. 
175, 56 S.Ot 421, 80 L.Ed. 567. 

13 United States t. Texas, 143 U.S. 
621, 12 S.Gt. 488, 36 L.Ed. 285; Oali- 
fornia V. Sonthern Fac. Co., 157 U. 
3. ' 229,, '15 act 591, 39 ■ L.Ed. 683.' 

14 California y. Southern Pac. Co., 
157 U.S. 229, 15 S.Ot 591, 39 LvEd. 
683. 


15 New Hampshire v. Louisiana, 
108 U.S. 76, 2 S.Ct 176, 27 L.Ed. 
656. 

13 South Dakota v. North Carolina, 
192 U.S. 286, 24 S.Ct 269, 48 L.Ed. 
448. 

17 MONACO Y. MISSISSIPPI, 292 
U.S. 313, 54 S.Gt 745, 78 L.Ed. 1282, 
Black’s Cas. Constitutional Law, 2d, 
376. 

18 Georgia y. Tennessee Copper 
Co„ 206 U.S. 230, 27 S.Ct 618, 51 L. 
Ed. 1038, 11 Ann.Cas. 488. 
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however, include a proceeding brought by a state to enforce its 
penal laws.*® 

Appellate Jurisdiction of the 8up7'eme Court 
The appellate jurisdiction of the Supreme Court is capable of 
including every case to which federal judicial power extends oth- 
er tlian those decided by it in the exercise of its original jurisdic- 
tion.®* Its actual extent is, however, regulable by Congress.®* 
From a constitutional point of view the most important feature 
of this appellate jurisdiction is the power to review the judgments 
and decrees of state courts where the cases in which these were 
rendered turned on the validity under the Constitution of a fed- 
eral law or treaty or of a state constitutional or statutory pro- 
vision. The inclusion of such cases within the Supreme Court’s 
appellate jurisdiction is constitutional.®® The Eleventh Amend- 
ment does not prevent such review in the case of a suit or crim- 
inal proceeding begun by the state.®* The consideration of the 
statutory provisions governing the exercise of the Court’s appel- 
late jurisdiction is beyond the purview of this discussion.®* 

i» Oklahoma r. Gulf, O. & S. P. SEE, 1 Wheat 804, 4 L.Bd. 97, 
Ry. Co., 220 U.S. 290, 31 S.Ct 437, Black’s Cas. Constitutional Law, 2<1, 
55 L.Ed. 469, Ann.Cas.19120, 524. 374. 

20 martin t. HUNTER’S LES- V. VIRGINIA, 6 

SEE, 1 Wheat. 304, 4 L.Ed. 97, Wheat 264, 5 L.Ed. 257, Black’s 
Black’s Cas. Constitutional Law, 2d, CJas. Constitutional Law, 2d, 369. 

24 For a discussion of the princi- 

21 Ex part McCardle, 7 Wall. 506, applied in preventing conflicts 

19 L.Ed. 264. between the federal Judicial depart- 

ment and those of the states, see 

' ; 22 MARTIN V. HUNTER’S LES- Chapter 4, Sections 87-91. ' 
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THE FOURTEENTH AMENDMENT— GENERAL CONSIDERA- 
TIONS 

224-225. Theory of Constitutional Limitations. 

226-229. The Fourteenth Amendment — General. 

230-231. The Privileges and Immunities of National Citizenship. 

232. Federal Powers of Enforcing the Amendment. 

THEORY OF CONSTITUTIONAL LIMITATIONS 

224. The political theory that government should be limited for the 

protection of individual rights and interests has been incor- 
porated into the constitutions of our system in the form of 
express limitations on the action of one or more of the de- 
partments of government. 

225. The limitations on the federal government are all found in the 

federal Constitution; those on a state and its government 
are found in both the federal Constitution and that of the 
state itself. 

The constitutional system under which the people of the Unit- 
ed States are governed embodies tlie theory that all govern- 
ment should be limited to protect certain interests from govern- 
mental interference. This theory has been made legally effec- 
tive through incorporating into our constitutions both specific 
and general limitations upon one or more of the organs through 
which governments function. These are contained in both the 
federal Constitution and in the constitutions of every one of the 
several states. Those imposed on the federal government and its 
departments are found in the federal Constitution only; those 
imposed on a state and its government are found in both that 
Constitution and that of the state itself. The existence of these 
limitations operates to prevent the government on which they 
are imposed from regulating in certain respects the subject mat- 
ter lying within its general field of power. Their existence and 
the constitutionally prescribed division of power between the na- 
tion and the state will at times produce an immunity from cer- 
tain kinds of regulation of conduct by both the federal govern- 
ment and the states. It is impossible to avoid this if these limi- 
tations are to be given their intended effect. 

The restrictions on federal and state action contained in the 
federal Constitution are ulturiately based on the view that it is 
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socially desirable to protect certain individual interests against 
arbitrary exercises of governmental power. It is impossible to 
define their scope without determining the interests they were 
intended to protect and the degree of protection intended to be 
accorded those interests. It is in connection with the latter of 
these that the consideration of other social interests than those 
protected by those limitations has had its greatest significance. 
The range of the protected individual interests includes both ec- 
onomic and non-economic interests of various kinds. Some of 
the limitations affect every department of the government to 
which they apply; others affect one only of such departments. 
They may limit not only the procedures of government in enforc- 
ing law but also tlie substance of the law itself. The issue wheth- 
er, the action of a particular governmental department violates 
these constitutional limitations is one for ultimate judicial de- 
tennination. The inclusion in the federal Constitution of such 
limitations upon the states has thus given the federal Supreme 
Court an extensive power to review state action not for the pur- 
pose of maintaining the proper balance between the federal gov- 
ernment and the states but to prevent the latter from invading 
individual rights so far as they are protected by those limitations. 


THE FOURTEENTH AMENDMENT— GENERAL 

226. The most important limitations imposed on the states by the 

federal Constitution are those found in the Fourteenth 
Amendment thereto. 

227. These limitations apply only to action by a state, but they 

apply to each and every department, agency or instrumen- 
tality that exercises, or purports to exercise, any part of a 
state’s governmental powers. 

228. The action of a state’s agency or instrumentality is considered 

that of the state even though its action is contrary to state 
law or in violation of the state’s own constitution. 

229. The persons entitled to invoke the protection of the several 

limitations of the Fourteenth Amendment vary with the 
several provisions. Only federal citizens may invoke the 
protection of its privileges and immunities clause, but its 
other provisions may be invoked by both citizens and aliens 
and by corporations as well as natural persons. 

The most important series of limitations imposed on the states 
by the federal Constitution is found in the Fourteenth Amend- 
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ment. This prohibits a state from making or enforcing any law 
abridging the privileges or immunities of citizens of the United 
States, from depriving any person of life, liberty or property 
without due process of law, and from denying to any person 
within its jurisdiction the equal protection of the laws. It also 
confers upon Congress the power of enforcing these provisions 
by appropriate legislation. The purpose of aU of these prohi- 
bitions was tlie prevention of certain kinds of action by a state. 
They were not aimed at action by private pei'sons who neither 
act nor purport to act under the authority of a state.^ A state 
can act only through the exercise of their powers by its several 
governmental departments and any other agencies or instru- 
mentalities employed by it in carrying on the processes of gov- 
ernment. The prohibitions of the Fourteenth Amendment ap- 
ply to its legislative department. The vast majority of the cas- 
es in which that Amendment has been invoked have involved 
the validity of legislation under its requirements. The execu- 
tive and judicial departments are also limited by its provisions.* 
Among the other state agencies that have been held limited by 
its prohibitions are its municipal corporations,® public service 
commissions,* tax boards,® emd the governing bocirds of public- 
ly operated colleges.® It is a well established rule that they ap- 
ply to action by any officer or instrumentality authorized by a 
state’s laws to exercise any part of its governmental power, and 
that they are coextensive with any exercise by a state of pow- 
er, in whatever form it is exerted.* It is sometimes difficult to 


1 CIVIL EIGHTS OASES, 109 U. 
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ginia, 100 U.S. 339, 25 L.Ed. 676; 
Scott T. McNeal, 154 U.S. 34, 14 S. 
Ot 1108, 38 L.Ed. 896; Chicago, B. 
■& Q. B. Co. V. Chicago, 166 U.S. 226, 
17 S.Gt. 581, 41 L.Ed. 979. 
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T. Los Angeles, 227 U.S. 278, 33 S.Ct 

312, 57 L.Ed. 510. 


4 Reagan v. Farmers Loan & Trust 
Co., 154 U.S. 362, 14 S.Ct 1047, 38 
L,Ed. 1014. 

5 Raymond V. Chicago Union Trac- 
tion Co., 207 U.S. 20, 28 S.Ct 7, 52 
L.Ed. 78, 12 Ann.Cas. 7.57. 

6 Hamilton v. University of Cali- 
fornia Regents, 293 U.S. 245, 55 S.Ct. 
197, 79 L.Ed. 343. 

9 Raymond v. Chicago Union Trac- 
tion Co., 207 U.S. 20, 28 S.Ct 7, 52 
L.Ed. 78, 12 Ann.Cas. 757; Home 
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Angeles, 227 U.S. 278, 33 S.Ct 312, 
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determine whether persons who are not members of the regu- 
larly established governmental structure have been authorized 
by the state to exercise a part of its governmental power. A 
person is not exercising any part of such power in exercising^ 
the ordinary civil rights belonging to him under the laws of the 
state so as to make him its agent subject to the prohibitions of 
the Fourteenth Amendment.® If his exercise of those rights is 
to be limited by those prohibitions it will have to be on the the- 
ory that the state violated them in conferring those rights upon 
him. A person may, however, be deemed to be acting as the 
agent of the state in exercising powers as an official of a vol- 
untary private association which is in no sense a part of the 
state’s governmental establishment. It has been held that the 
executive committee of a political party is such when it exer- 
cises a statutorily conferred power to exclude negroes from vot- 
ing in the party’s primary election.® The basis for the decision 
was that the statute had invested the committee with its power 
independently of the will of the party, and that, since the sole 
basis for its authority was the statute, the committee was acting 
on behalf of the state in prescribing and enforcing its rule. It 
is doubtful that this principle vidll be extended to include every 
statutory grant of power upon private persons to affect the in- 
terests of others by their acts under such power. It is more 
probable that the prohibitions of the Fourteenth Amendment will 
be made effective in such situations by finding the requisite state 
action in the legislative act granting the power rather than in the 
private exercise thereof. That the decision last considered was 
not intended to reverse the general principle that a person’s ex- 
ercise of his civil rights does not make him an agent of the state 
is evidenced by the later decision holding that the exclusion of 
negroes from a party’s primary election by action of the party 
convention did not constitute exclusion by action of the state.^® 
A state is not deemed to be acting merely because its laws per- 
mit private persons to act 

A state officer, agent or other instrumentality has only such 
authority to act as has been conferred upon him or it by state 
law. Their acts cannot be deemed those of the state when not 

« CIVIL RIGHTS OASES, 109 C.S. 62 S.CL 484, TO LEd. 984, 88 * T.n 
3, 8 S.Ct IS, 27 L.Ed. 835, Black’s 458. 

Cas. Constitutioiial Law, 2d, 393. 

MGrovey v. Townsend, 295 tf.S. 

9 Nixon T. Condon, 286 U.S. 73, 46, 66 S.Ct. 622, 79 LEd. 1292, 97 

A-L.E. 680 . 
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done in either the actual or purported exercise of the powers 
conferred upon them. The position that a state acts only when 
its ofEcers and instrumentalities remain within the strict limits 
of their authority has been invariably rejected. It has, accord- 
ingly, been held that the discriminatory enforcement of a stat- 
ute which is not discriminatory in its terms constitirtes a vio- 
lation of the equal protection clause of the Fourteenth Amend- 
ment.^^ This principle has been frequently applied to prevent 
those charged with the assessment of taxes from systematically 
and intentionally effecting arbitrary classifications in valuing 
property of the same general class.“ It is immaterial whether 
the agent’s or instrumentality’s lack of legal authority is based 
on an erroneous construction of the statute under which they 
purport to act or on its unconstitutionality under the provisions 
of the state’s constitution. A state agency will not be permit- 
ted to deny that it is acting on behalf of the state because its 
act is violative of the state’s constitution as long as it persists 
in enforcing, or threatens to enforce, a law which it treats as 
the source of its power to act in the premises. Its power to act 
must be tested by assuming that it possessed the power claimed 
by it whenever its acts are such that it would have no power to 
do them but for the possession of some authority from the state.“ 
It is not necessary in such a situation to show that the acts of 
such agency have been determined to be valid under the state 
constitution by that one of its departments empowered to ren- 
der a final decision on that matter.^* The prohibitions of the 
Fourteenth Amendment control each of the separate departments 
or instrumentalities comprising a state’s government, and it is 
not necessary in establishing state action to show co-operative 
action by all of its parts in producing the results which the Four- 
teenth Amendment was intended to prevent.*® This problem 
has usually arisen in cases involving the jurisdiction of federal 
courts to prevent violations of said Amendment. The rule as 
stated above has been judicially justified as necessary to the ef- 


11 Virginia v. Kives, 100 tJ.S. 313, 
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100 U.S. 339, 25 L.Ed. 676. 
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67 U.Ed. 340, 28 AX.R. 979; lowa- 
Des Moines Nat. Bank v. Bennett, 
:284■■UiS.^:239, :::,^ 133 , ■ 76 Xr.Bd. 

265; Cumberland Coal Co. v. Board 
•of Revision of Tax Assessments in 


Greene County, Pa., 284 U.S. 23, 52 
S.Ct. 48, 76 L.Ed. 146. 
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fective enforcement of the provisions of that Amendment by the 
federal Courts. The foregoing principle is equally applicable 
where the agency’s authority is legally non-existent because 
based on a grant violative of the federal Constitution. The de- 
cisive factor in determining whetlier the act of a state instru- 
mentality is to be deemed that of the state for purposes of test- 
ing its conformity with the provisions of the Fourteenth Amend- 
ment is that such instrumentality is purporting to act under an 
authority claimed to have been conferred upon it by state law, 
and that the commission of the wrong which the Amendment was 
intended to prohibit is rendered possible or aided by state author- 
ity lodged in that instrumentality.^® The desire for an effective 
realization of the Amendment's objectives has compelled the view 
that a state acts even when its agencies abuse or exceed the 
limits of their technical legal authority. 

The problem of what character of conduct by those purporting 
to act under authority of a state constitutes action by them has 
been before the courts in many cases. Any attempt at an af- 
firmative enforcement of a state’s laws is clearly action within 
the meaning of this Amendment. It, however, applies equally 
to other forms of conduct. The mere refusal of a state court to 
decide a claim that the state was denying the claimant the equal 
protection of the laws in subjecting him to unequal taxation con- 
stitutes action by the state as much as would an erroneous de- 
cision on that issue.” A long continued and unreasonable de- 
lay by a state board in putting an end to confiscatory rates has 
been held to deprive a public utility of property without due proc- 
ess of law as effectively as would an express affirmance of such 
rates.^® The important factor in cases of this character is that 
the inaction or delay of a particular state agency permits the 
state to accomplish the results which the Amendment was in- 
tended to prevent. The inaction or delay of the one agency re- 
sults in substance in permitting the more positive acts of another 
agency to become effective. The inaction or delay were stressed 
because they were the particular elements in the total enforce- 
ment process through which the injury was being accomplished 
at the time when relief was being sought. 

10 Home Telephone & Telegraph 
: Co. 't.: Los Angeles, supra. 

V. Mississippi Tax 
Comm., 286 U.S. 276, 52 S.Ct. 566, 76 
L.Ed. 1102, 87 A.L.R. 374. 


18 Smith V. Illinois Bell Tel. Co., 
270 U.a 687, 46 S.Ct 408, 70 L.Ed. 
747. 
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The persons entitled to invoke the protection of the Fourteenth 
Amendment vary with its several prohibitions. The provision 
that a state shall make or enforce no law abridging the privi- 
leges and immunities of citizens of the United States can be in- 
voked only by such citizens since they alone possess any of those 
privileges and immunities. It has been frequently held that cor- 
porations are not citizens within the meaning of that term as 
used in this clause.^® The protection of the due process and equal 
protection clauses extends to all persons. They protect aliens 
as well as citizens,®* and, insofar as they are capable of possess- 
ing interests of the character protected by those clauses, cor- 
porations as well as natural persons.®^ Municipal corporations 
and political subdivisions established by a state for the govern-, 
ment of its people are creatures of the state whose power over 
them is not restrained by the provisions of the Fourteenth 
Amendment.®® They have no privileges or immmiities under it 
which they may invoke against their creator,®® in respect of either 
their governmental or their proprietary activities.®^ A municipal 
corporation existing under the laws of one state may, however, in- 
voke the provisions of the Amendment against another state. 
The protection of the equal protection clause is available only 
to a person within the jurisdiction of the state against whom it 
is invoked. The courts have never yet attempted a comprehen- 
sive definition of what is necessary in order that a person be 
deemed within a state’s Jurisdiction. The decisions in which the 
equal protection clause has been applied show that a person may 
be within a state’s jurisdiction with respect to interests of prop- 
erty owned by him therein even though he is not a resident of 
that state. A state has the power of excluding foreign corpo- 
rations from transacting local business within it, but, once ad- 
mitted, they are within its jurisdiction with respect to such busi- 
ness and lawfully acquired property therein as long as they are 
permitted to remain.®® It has even been held that a foreign cor- 


19 Orient Ins, Co. v. Daggs, 172 U. 
S. 557, 561, 10 S.Ct, 281, 43 I/.Ed. 
652; Western Turf Ass’n v. Green- 
berg, 204 U.S. 359, 27 S.Ct. 384, 51 
L.Ed. 520. 

soTruax v. Eaicb, 239 U.S. 33, 36 
S.Ct. 7, 60 L.Bd. 131, L.R.A.1916D, 
545, Ann,Cas.l917B, 283. 

Western Turf Ass’n v. Green- 
berg, 204 U.S. 359, 27 S.Ct. 384, 51 
L.Ed. 520. 


ssRisty T. Cbicago, R. I. & P. R. 
Co., 270 U.S. 378, 46 S.Ct 236, 70 E. 
Ed. 641. 

S3 Williams v. Mayor and City 
Council of Baltimore, 289 U.S. 36, 
53 S.Ct. 431, 77 L.Ed. 1015. 

04 Pederson v. Portland, 144 Or. 
437, 24 P.2d 1031. 

05 Southern Ry. Co. v. Greene, 210 
U.S. 400, 30 S.Ct. 287, 64 L.Ed. 536, 
17 Ann.Cas. 1247. 
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poration that had never been admitted to transact local business 
within a state was yet within its jurisdiction when suing in the 
state’s courts to repossess property unlawfully taken from it 
which was in the possession of the wrongdoer in such state.®® A 
person is, in effect, within a state’s jurisdiction in respect of any 
of his interests insofar as those interests exist within that state 
with its consent. 


THE PEiyiLEGES AND IMMUNITIES OF NATIONAL CITIZEN- 
SHIP 

230. The Fourteenth Amendment prohibits the states from making 

or enforcing any law abridging the privileges or immunities 
of citizens of the United States. This provision affords no 
protection against state action that affects a person in those 
rights, privileges and immunities that inhere in his state 
citizenship or that constitute a part of his general civil 
rights as a person. 

231. The provision has not had the effect of subjecting the states 

to the same restrictions that are imposed on the federal gov- 
ernment by the federal Bill of Rights found in the first 
eight Amendments to the federal Constitution. 

The most important problems that have arisen in construing 
the provisions of the Fourteenth Amendment concern the scope 
of the protection afforded by them. This varies with the differ- 
ent provisions. It is, therefore, necessary to deal with each of 
them separately. It is an historical fact that the due process and 
equal protection clauses have proven to be far more effective in 
protecting individual interests than has the privileges and im- 
munities clause, despite the fact that this last loomed largest in 
the period immediately following the adoption of the Amendment. 
The reason for this development is the construction that clause 
received in the first important case in which the Supreme Court 
considered the scope of the Fourteenth Amendment.®’ It involv- 
ed the validity of a state statute conferring upon certain persons a 
monopoly of the slaughter house business within a designated 
area of the state. The claim that the exclusion of others from 
conducting such business within that area abridged their privi- 
leges in violation of this clause was denied on the score that its 

»8 Kentucky Finance Corp. V. Para- avSLATJGHTEE HOUSE CASES, 
mount Auto Exchange Corp., 262 U. 10 Wall. 36, 21 L.Ed. 394, Black’s 
S. 544, 43 S.Ct 636, 67 D.Bol. 1112. Cas. Constitutional Law, 2d, 384. 
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protection was limited to privileges and immunities appurtenant 
to federal citizenship, and that the right to engage in an ordi- 
nary business or occupation was not included among them. 
Among the privileges and immunities of national citizenship that 
have received judicial recognition by the decisions or dicta of the 
courts are the right to freely pass from state to state; the right 
to petition Congress for a redress of grievances;** the right to 
vote for national officers; the right to be protected against vio- 
lence while in the lawful custody of a United States marshal; “ 
and immunity from race discrimination in the exercise of the 
elective franchise.®* It is only privileges and immunities aris- 
ing under the Constitution and laws of the United States by vir- 
tue of one’s status as a federal citizen that are protected against 
abridgment by state action under this clause of the Fourteenth 
Amendment. 

Attempts have been made from time to time to secure a ju- 
dicial construction of this clause subjecting states to the same 
limitations that are imposed upon the federal government by 
the first eight Amendments. The theory was advanced that the 
rights secured against federal action thereby were among the 
privileges and immunities of federal citizenship protected against 
abridgment by the states under this clause of the Fourteenth 
Amendment. These attempts have invariably failed. It is true 
that a state may not abridge or interfere with one’s assertion 
of the rights and privileges arising under those first eight Amend- 
ments, but a state is not doing that when it merely refuses to 
extend to its citizens in their relations with it rights and privi- 
leges of the same character and content as those arising under 
those Amendments against the federal government. A state is, 
for example, not abridging the federal citizen’s right to petition 
Congress for the redress of grievances when it abridges the right 
of its own citizens to petition its legislature for a redress of griev- 
ances. It has, accordingly, been held that a state is not violat- 
ing this constitutional clause in denying the right to a jury trial 
in civil suits in its own courts; ®® by permitting prosecutions for 
felonies to be commenced by information instead of by indict- 


S8 Crandall r. Nevada, 6 Wall. 35, 
18 KEd. 745. 

29 United States v, Cmtoliaiils:, 92 
U.S. 542, 23 L.Bd, 588. 

80 Ex parte Yarbrough, 110 U.S. 
651, 4 S.Ct 152, 28 U.Ed. 274. 


81 Logan Y. United States, 144 U. 
S. 263, 12 S.Ct. 617, 36 L.Ed. 429. 

82 United States v. Keese, 92 U.S. 
214, 23 L.Ed. 563. 

33 Walker y. Sauvinet, 92 U.S. 90, 
23 L.Ed. 678. 
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ment; ** by permitting persons to be convicted of felonies by a 
jury composed of less than twelve members; or by denying an 
accused the privilege against self-incrimination.^*® It was decid- 
ed in all these cases that the fact that the practices sustained 
therein would have violated provisions of the federal Bill of 
Rights, had the federal government sought to employ them, did 
not render them invalid under this clause of the Fourteenth 
Amendment when resorted to by a state. 

A state could not validly have abridged the privileges and im- 
munities of federal citizenship even prior to the adoption of the 
Fourteenth Amendment. The judicial construction that the adop- 
tion of the clause now under discussion added no new privileges 
and immunities to those pertaining to national citizenship de- 
prived it of practically all effect and rendered it of small avail 
for the protection of private rights against action by the states. 
It was this that forced resort to the due process clause of the 
Amendment as the legal basis for their protection. It is but 
recently that the privileges and immunities clause was success- 
fully invoked after a long period of desuetude to invalidate the 
application of a state statute.**' The statute exempted from the 
state’s income tax on the income from securities the interest 
received on a loan made within the state if the rate of interest 
thereon was not in excess of five percent. The interest on sim- 
ilar loans made without the state was subject to tax. The tax- 
payer involved in the case was a citizen of the United States as 
well as of the taxing state. It was explicitly decided that the 
right of a citizen of the United States to engage in business or 
to make a lawful loan in a state other than that of his residence 
was a privilege of federal citizenship which no state, not even 
that of which he was a resident and citizen, could abridge or im- 
pair. The imposition of a discriminatory tax upon his exercise 
thereof was held to be as effective an abridgment as a prohibi- 
tion of his exercise thereof would have been, and was, accord- 
ingly held a violation of this dause of the Fourteenth Amendment. 
It is clear from expressions of the Court in the prevailing opin- 
ion in this case that the principle on which it was decided will 
be held to protect a citizen of the United States against attempts 

34 Maxwell v. Dow, 176 XT. S. 581, 20 COLGATE v. HAKVEY, 296 U. 
S.Ot. 448, 494, 44 L.Ed. 597. S. 404, 56 S.Ct. 252, 80 L.Ed. 299, 

S3 Maxwell v. Dow, supra. A.L.R. 54; Black’s Cas. Consti- 

tutional Law, 2d, 40L 

so Twining v. New Jersey, 211 UiS. 

^T8,:;29::S.Ot. 14,:63 L.Ed.:97. ; ; ^ 



§ 232 FBDBRAIj power OP ENFORCING THE AMENDMENT 449 

by the state of his residence to fetter his economic and other ac- 
tivities across state lines. Since this clause is equally a limit on 
the power of states other than that of the residence or citizen- 
ship of the federal citizen invoking its protection, they too will be 
prohibited from thus fettering such citizen’s economic activities 
across their state lines. The limits on their powers based on this 
clause are not the same as those resulting from the interstate 
privileges and immunities clause of Section 2 of Article 4 of 
the Constitution, and may well be much more extensive. It 
must now be taken as established that the privileges and im- 
munities clause of the Fourteenth Amendment is something more 
than a useless duplication of protection secured by other pro- 
visions and principles of the federal Constitution, but it must 
still be held uncertain exactly what protection it a:ffords which 
could not be derived from such other provisions and principles. 
It is not inconceivable that classifications not invalid under the 
equal protection clause of the Fourteenth Amendment might be 
held invalid abridgments of a federal citizen’s privileges and im- 
munities. It was fears of this character that produced the dis- 
senting opinion in this case. It is, however, extremely improb- 
able that this clause will supplant the due process and equal pro- 
tection clauses of the Fourteenth Amendment as the most sig- 
nificant limitation on the exercise of their powers by the states. 
The scope of these will be considered in subsequent chapters. 

FEDERAL POWER OF ENFORCING THE AMENDMENT 

232. The fifth section of the Fourteenth Amendment confers upon 
Congress the power to enforce its provisions by appropriate 
legislation. The principal method for its enforcement is the 
judicial review by the Supreme Court of state action alleged 
to conflict with its provisions. 

There remains for consideration at this point the extent of 
the powers possessed by Congi-ess under the provision of the 
Amendment conferring upon it the power to enforce its pro- 
vision by appropriate legislation. The primary factor in de- 
fining the scope of its powers is the fact that the limitations here- 
tofore referred to are imposed upon the states. It may, accord- 
ingly, enact any corrective legislation that may be necessary and 
proper for counteracting state action which the state is pro- 
hibited by the Amendment from taking or enforcing. This in- 
cludes the power of punishing those who purport to exercise a 
state’s power so as to impatr or defeat rights protected by its 
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provisions,®® and of removing a case from a state court in which 
they are being denied to a federal court where they will be up- 
held.®® It lies within the discretion of Congress how it will com- 
pel the state and its instrumentalities to observe the rights pro- 
tected by this Amendment. Its power over the acts of individ- 
uals who neither act nor purport to act under authority of a state 
was not enlarged by the Amendment, and it cannot punish them 
for such acts on the basis of any grant of power made by its 
provisions.^® The foregoing principles apply also to the powers 
conferred upon it under other Amendmente that merely limit 
action by the several states." The principal method for enforc- 
ing compliance by the states with the limitations imposed on them 
by these provisions of the federal Constitution has been, and still 
is, judicial review of their attempts to enforce action in contra- 
vention thereof. 


88 Ex parte Virginia, 100 U.S. 339, 
25 L.Ed. 676. 

39Straiicler v. West Virginia, 100 
U.S. 803, 813, 25 L.Ed. 064. 

40 United States y. Harris, 106 U. 
S. 629, 1 S.Ct. 601, 27 L.Ed. 290; 
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41 See, as to U.S.O.A.Const. 15ti) 
Amendment, James t. Bowman, xSO 
U.S. 127, 23 S.Ct. 678, 47 L.Ed. 979. 
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DUE PROCESS AND EQUAL PROTECTION— REGULATION OP 
ECONOMIC ACTIVITIES 

233-234. Regulatory Powers of Government. 

235-240. Constitutional Limitations on Regulatory Powers. 
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243. Regulation of Capital and Labor Relations. 
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REGULATORY POWERS OP GOVERNMENT 

233. The regulatory powers of the people of the United States are 

exercised in part by the federal government and in part by 
the states in accordance with the distribution effected by 
the federal Constitution. 

234. The regulatory power of the states is known as their police 

power, and is broadly definable as their power to regulate 
their internal affairs for the protection and promotion of 
the public health, safety and morals, and of the general wel- 
fare. 

Government is a device for the realization of objectives that 
are for some reason or other accepted as desirable. Its problems 
are due primarily to the fact that the simultaneous realization 
of all conceivable objectives is practically impossible. This nec- 
essarily compels the choice of some and the sacrifices of others. 
The system of values that constitutes the social ideal at any given 
time is likely to be composed of a wide variety of specific values 
not wholly consistent with each other. The particular system of 
values which government is protecting or aiming to achieve at 
any given time is likely to reflect the numerous compromises 
without which free government at least seems quite impossible. 
The only method available to government for realizing its ob- 
jectives, whatever they be, is through the exercise of its various 
powers. The principal function of government as carried on 
within the United States is the regulation of the conduct of those 
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subject to its authority by making and enforcing rules therefor. 
Its power to tax and to take private property for public use are 
generally, but not always, employed to provide the means through 
which its regulatory power is made effective. There is an in- 
creasing tendency to extend the service enterprises conducted 
by government based on the theory that governmental assump- 
tion of such functions is desirable in order to achieve objec- 
tives that cannot be adequately secured through its regulatory 
powers. The regulation of conduct and the performance of such 
service activities are both expressions of the same fundamental 
governmental power to enact and enforce measures for promot- 
ing what is conceived to be the general welfare. The former 
type of governmental activity has, however, been much more 
prevalent in the past than has the latter. The limitations on gov- 
ernment found in state and federal constitutions have, accord- 
ingly, been construed most often in relation to the regulatory 
functions of government. 

The regulatory powers belonging to the people of the United 
States have been conferred by the federal Constitution upon 
both the federal government and the states. The portion thereof 
belonging to the states is a part of what is now generally re- 
ferred to as their police power. Most definitions of that power 
have been formulated with a practically exclusive emphasis on 
this power of regulation, although a state’s activities in prosecut- 
ing its service enterprises are equally a part thereof. The defi- 
nitions of that power have varied from case to case and from 
time to time in respect of the number of specific objectives prop- 
erly includible within its scope,^ but that now generally accepted 
defines it as the power of a state to regulate its internal affairs 
for the protection and promotion not only of the public health, 
safety and morals, but also of the general convenience, prosperity 
and welfare.® It is not usual to refer to the regulatory powers of 
the national government as a federal police power. This is due 
to the fact that it has become customary to refer every regula- 
tion enacted by it to one of its specific or general delegated pow- 

iSee the following eases for vari- 219 U.S. 104, 31 S.Ct 188, 55 L.Ed. 
ous definitions of the term “police 112, 32 L.K.A.,N.S., 1062, Ann.Oas. 
power”: I.icense Cases, 5 How. 504, 1912A, 487, Black’s Cas. Constitu- 

12 L.Ed. 250; Louisiana ex rel. New tional Law, 2d, 410. 

Orleans O.aslight Co. v. Louisiana 

Ijight & Heat Producing Co., 115 U.S. * Halter v. State of Nebra.ska, 205 
650, C S.Ct. 252, 29 L.Bd. 516; NO- U.S. 34, 27 S.OL 419, 61 L.Bd. 698, 
BLB STATE BANK v. HASKELL, 10 Ann.Cas. 525. 
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ers among which no general regulatory power similar to a state's 
police power is included. It has, ho'wever, been recognized that 
many of its regulations have the quality of police measures,^ and 
a Congressional regulation of commerce has been described , as 
an exercise of *'the police power, for the benefit of the public, 
within the field of interstate commerce/'^ It will promote con- 
venience of discussion to follow accepted usage and limit the term 
^^police power'' to the general regulatory power possessed by the 
states. It should be observed that the constitutional issues with 
which the present chapter win deal aU involve governmental ac- 
tion consisting of the regulation of private conduct, and that the 
term employed to indicate the power under which those regula- 
tions are enacted and enforced does not affect the character of 
those issues. 

CONSTITUTIONAL LIMITATIONS ON REGULATORY POWERS; 

235. The exercise by a state of its police power is limited by numer- 

ous provisions of the federal Constitution and by other pro- 
visions contained in the constitutions of the respective 
states. 

236. The exercise by the federal government of its regulatory pow- 

ers within the scope of its delegated powers is limited by im- 
portant provisions of the federal Constitution. 

237. The Judicial problem of defining the scope of regulatory leg- 

islation permissible within the limits of those constitutional 
provisions inevitably Involves an evaluative process in which 
courts are compelled to discover the values intended to be 
secured by those provisions and to determine whether the 
legislative policies are in accord or in conflict therewith. 
This involves a degree of creative activity varying directly 
with the breadth of the policy enunciated by those constitu- 
tional provisions. 

238. The due process clause^ of the Fourteenth Amendment to; the: 

federal Constitution which provides that no state shall de- 
prive any person of life, liberty or property without due 
process of lav/, and the similar provision of the Fifth 
Amendment applicable to the federal government, invalidate 
. . ;reguiatory' legislation only if it is unreasonable or arbitrary* ■ 

s KENTUCKY WHIP & COLLAR 4 Brooks v. United States, 267 U. 
CO, V. ILLINOIS CENT. R. CO., 209 S. 432, 45 S.Ct 345, 60 L.Ed. 699. 37 
U.S. 334, 57 S.Ct 277, 81 L.Ed. 270, AX.E. 1407. 

Black’s Cas. Constitutional Law, 2d, 

230. 
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239. The equal protection clause of the Fourteenth Amendment re- 

quires that states shall make no unreasonable and arbitrary 
classifications in devising their systems of regulatory legis- 
lation. 

240. The reasonableness of such legislation, and of the classifica- 

tions made in connection therewith, frequently depends on 
the factual situation existing at the time of its enactment or 
enforcement, and facts bearing thereon should be presented 
in evidence unless of such character that courts can take 
judicial notice of them. 

The police power of a state and the regulatory powers of the 
federal government include not only the enactment of legisla- 
tion but also its application and enforcement in specific cases. 
The federal Constitution imposes restrictions upon each in re- 
spect of both these matters. The most important of these ap- 
plicable to a state are the provisions of the Fourteenth Amend- 
ment prohibiting it from depriving any person of life, liberty or 
property without due process of law, and from denying to any 
person within its jurisdiction the equal protection of the laws. 
The federal Bill of Rights contains many fairly specific limita- 
tions upon the federal government in the enactment and enforce- 
ment of regulatory legislation. The most broadly phrased of 
these is that found in the Fifth Amendment that no person shall 
be deprived of life, liberty or property without due process of law. 

The enactment of new forms of regulatory statutes invariably 
involves restricting the existing private rights, privileges and 
powers of at least some persons. The due process clauses have 
not prevented an extensive governmental control of private eco- 
nomic interests for the protection and promotion of the general 
welfare, but have protected them against certain forms of legis- 
lative interference and regulation. It is impossible to draw the 
line separating the permissible from the prohibited forms of 
regulation by any mere linguistic interpretation of the terms of 
these constitutional provisions. It is rather the result of a proc- 
ess whose basic premise is the view that they express a broadly 
defined constitutional policy of protecting individual interests 
against unreasonable governmental action. It is a process in 
which the courts have been constantly forced to bounce the 
claims of government to regulate private conduct as a means for 
achieving vaguely defined social objectives against those of pri- 
vate persons to be protected against being compelled to sacrifice 
their individual interests therefor. There underlies the judicial 
construction of these, and many other, constitutional limitations 
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the theory that the Constitution has guaranteed a society in 
which the individual shall have a wide but not unlimited freedom 
from governmental interference in the exercise of his powers. 
The general principle that has finally been developed for recon- 
ciling the claims of government to regulate and those of private 
interests to immunity therefrom is that due process is a guaran- 
tee only against unreasonable and arbitrary legislative or other 
governmental action.® 

The judicial problem of defining the limits of reasonable regu- 
latory legislation is ultimately one of appraising the relative 
worthwhileness of individualism and other social values. It is 
this even in those cases in which the immediate issue is between 
the competing individual interests of different social groups. The 
process is an evaluative one that cannot be adequately performed 
without the assumption of some theory of social values. The 
due process clauses do protect individual interests, but their lan- 
guage does not on its face indicate any test for determining how 
far it is reasonable to sacrifice them for the vague social objec- 
tives denoted by such concepts as the general welfare or the pub- 
lic good. The problem is inevitably one of choosing between 
competing values that have been so indefinitely described that 
interpretation of the constitutional provisions that both create 
the problem and constitute the formal basis for its solution is 
bound to involve a high degree of discretionary and creative ac- 
tivity by the courts empowered to give the final answer. The 
exercise of such discretion is unavoidable, but its scope tends to 
be limited to some extent by analogies and principles implicit in 
prior decisions.® The force of this factor was necessarily of less 
importance during the earlier than during the later stages in the 
construction of these constitutional provisions. However, the 
view has never prevailed that the general concept of reasonable- 
ness could be rigidly limited by either precedent or formal defi- 
nition, although its accepted limits of elasticity have varied from 
time to time. Its very indefiniteness has been the means for the 
gradual adaptation of the meaning of those constitutional limi- 
tations to changing conceptions of the proper place of individual- 
ism in the scale of social values. 

The measurement of the reasonableness of specific regulations 
has been effected through requiring them to be for a proper 

bNEBBIA V. NEW TOEK, 291 U. 6 Merrick v. N. W. Halsey & Co., 
S. 502, 64 S.Ct. 505, 78 L.Ed. 940, 89 242 U.S. 568, 37 S.Ct 227, 61 L.Ed. 

AX.R. 1469, Black’s Cas. Constitu- 498, 
tional Law, 2d, 441. 
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legislative purpose, to bear a reasonable relation thereto, and 
to be neither arbitrary nor capricious.’ They need not in fact be 
effective means for accomplishing the object for which they were 
enacted.® The requirement that they bear a real and substan- 
tial relation thereto means no more than that they shall not re- 
strict individual freedom unduly.® The proper purposes for which 
a state may legislate include the entire range of objectives for 
which it may exercise its police power. The proper purposes for 
which the federal government may legislate are defined by the 
terms in which its powers have been conferred upon it by the 
Constitution. The crucial problem in applying the due process 
and similar constitutional provisions lies rather in defining what 
is a reasonable amount of restriction on individual intere.sts tlian 
in determining the general objectives that may be promoted 
thereby. The two factors, however, are to a considerable extent 
interdependent. A greater curtailment of individual interests 
is permissible to attain the more important social values than to 
attain those of lesser importance. The protection of the public 
health, for example, would justify a greater restriction on indi- 
vidual freedom than its protection against financial losses 
through fraudulent practices. The character of the judicial 
problem in this field makes it especially imperative that courts 
give real effect to the presumption of constitutionality attaching 
to all legislative acts. The problem is that of determining the 
validity of a legislatively prescribed policy by its conformity to a 
constitutionally defined policy. The difficulties are not due to the 
fact that the constitution has defined a given policy, but to the 
fact that the policies defined by such provisions as the due process 
and similar clauses cannot be determined with any degree of pre- 
cision. They are functions of the very decisions in which they 
are applied, and those decisions themselves are the result of a 
process whose complexity is apparent when analysis makes ex- 
plicit the assumptions implicit witliin it. 

There is a marked difference between the protection accord- 
ed individual interests by the due process and equal protection 
clauses of the Fourteenth Amendment. The former limits the 
general character of regulation that may be imposed on conduct 

7NEBBIA V. NEW YORK, 291 U. « NEBBIA y. NEW YORE, 291 XJ. 
S. 002, 64 S.Ct 505, 7S L.Ed. 940, 89 S. 502, 54 S.Ct 505, T8 L.E(J. 940, 89 
A.L.R. 1409, Blac-k ’5 Gas. Constitu- A.B.E. 1409, Black’s Gas. Constitu- 
tional Law, 2(1, 441. tlonal Law, 2(i, 441. 

8 Otis 7. Parker, 18T XJ.S. 600, 23 . 

S-Ot. 168, 47 KEd. 323. ^ - ^ 
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even when it is applied to every case in which the regulated con- 
duct occurs; the latter is a limit merely on the power of making 
classifications in the enactment and enforcement of regulatory 
legislation. A regulation violates the former if it is arbitrary and 
unreasonable, but can violate the latter only if the group sub- 
jected to it has been arbitrarily selected and defined.^® The gen- 
eral character of the judicial problem of determining whether a 
clasMfication is or is not reasonable is similar to that of deterr 
mining whether the standard of reasonableness required by due 
process has or has not been met. The reasonableness of a classi- 
fication depends primarily upon the purpose for which it was 
made since that determines not only whether the class to which 
the legislation applies has been reasonably defined but also 
whether the differences in treatment between those included 
and those excluded from the class bear a real and substantial re- 
lation to the purposes sought to be attained. That purpose must 
also be one which the state may legitimately promote.*^ A state’s 
power of regulation may be exercised to combat existing evils, 
and the scope of regulatory legislation may validly be made co- 
extensive with practical needs and be limited to cases in which 
evils have been especially experienced.^* A classification that 
takes account of the different degrees in which an evil is present 
is also reasonable and valid.** The particular factors that justify 
or invalidate the numerous classifications on which the courts 
have passed vary from case to case, but they all derive their 
significance from their relation to the reasonableness of the leg- 
islative judgment limiting the legislation to the cases included 
within it. It is these considerations that explain the refusal of 
courts to treat any particular basis of classification as either valid 
or invalid without reference to the problem in connection with 
which it was made. Thus a classification on the basis of alienage 
has been held Invalid where it produced a discrimination against 
aliens in respect of the right to employment in industry,** but 
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has been sustained in respect of their right to operate pool- 
rooms, to hunt,i« and to own real property within a state.” 
Size, which is ordinarily not a valid basis for classification, is 
such if it is a reasonable index of the existence of an evil.” The 
equal protection clause requires reasonable classification not only 
in imposing burdens, but in conferring immunities whose effect 
is in substance to increase the burdens of those excluded from 
the grant of immunity.” This aspect is, however, more import- 
ant in the field of taxation. It also requires equality of treatment 
among the members of the class, but the mere fact that this ex- 
ists is no valid reason for sustaining the classification despite the 
fact that it is sometimes used by courts to support it.®* The ob- 
jection that legislation violates the equal protection clause is 
usually based on the claim that the defined class is too narrow, 
but is sometimes rested on the contention that it is too broad. 
The requirement of reasonableness is as applicable in the latter 
as in the former case.®^ 

The issue of the validity of legislation under these provisions 
generally arises in connection with attempts at its enforcement. 
Its validity is sometimes specifically determined on the basis of 
conditions existing at that time, but more often by a considera- 
tion of those existing at the time of its enactment. The cases 
in which the former method is employed proceed on the theory 
that changed conditions may render arbitrary the enforcement 
of a regulation which may have been reasonable when it was en- 
acted.®® Resort to the latter method can be justified whenever 
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tEere have been no significant changes between the dates of the 
enactment and enforcement of the act. The principle that the 
validity of legislation depends on whether the legislature had 
reasonable grounds for its enactment has been framed with ref- 
erence to cases employing tire latter method.®® It cannot be em- 
ployed where the issue is the effect of changed conditions upon 
the constitutionality of the enforcement of legislation. The leg- 
islation is sometimes so unreasonable and arbitrary on its face 
that its invalidity is readily determinable. The reasonableness of 
the legislature’s action, however, cannot ordinarily be determined 
without considering the factual situation existing when the leg- 
islation was enacted. It is only by taking account thereof that 
a court can determine the reasonableness of the legislative judg- 
ment that evils existed and that the means adopted for dealing 
with them had a real and substantial relation to the attainment 
of the object aimed at. It is, therefore, essential that the factual 
background of such legislation be considered, and this requires 
that it be before the court when it passes on its validity. The 
facts may be of such character that the court can take judicial 
notice of them, but, if not of that class, they are properly the sub- 
ject of evidence which should be presented to the court so that 
the decision of the constitutional issue can be based on adequate 
factual support.®* This consideration is primarily important in 
its relation to the presumption of validity that attaches to all 
legislative action. This has been stated to be a rebuttable pre- 
sumption of the existence of factual conditions supporting the 
legislation.®® It means that, if any state of facts can reasonably 
be conceived under which the legislation would be valid, there is 
a presumption of the existence of such state of facts.®® The pre- 
sumption is sufldciently rebutted if the regulation could not be 
sustained imder any conceivable state of facts, but in all other 
cases those who assail it must carry the burden of showing that 

165 ; Cliastleton Corp. v. Sinclair, Baldwin, 293 U.S. 194, 55 S.Ct. 187, 
264 U.S. 643, 44 S.Ot. 405, 68 U.Ed. 70 U.Ed. 281. 

841. 
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the action is arbitrary either by resort to matters which the court 
may judicially notice or to other legitimate proof.®'' The failure 
to do so where required is a sufficient basis for repelling an at- 
tack on legislation.®* The presentation of such factual data 
should be made in the trial court, and the federal Supreme Court 
has on more than one occasion remanded a case to the trial court 
for an appropriate ascertainment of such facts.®* Similar data 
are equally important and necessary for determining whether a 
change in circumstances has produced a condition rendering in- 
valid the enforcement of a regulation that was valid when enact- 
ed.** 

REGULATION OF BUSINESS 


241. There are no business or economic activities that are com- 

pletely immune from governmental regulation. The due 
process and equal protection clauses affect merely the char- 
acter and extent of their permissible regulation. The in- 
evitable restrictions on individual freedom incident to the 
reasonable regulation of those activities do not amount to 
depriving the regulated persons of their liberty or property 
without due process in the constitutional sense of that con- 
ception, however great the degree of factual restriction may 
be. 

242. The equal protection clause does not require that government 

give its regulatory legislation universal scope, but only that 
it make no arbitrary classifications in carrying its regula- 
tory measures into effect. 

The power to regulate is not limited to regulating acts that 
are themselves the source of the particular evil aimed at by leg- 
islation. The reasonableness of a regulation can often be deter- 
mined only by considering its relation to an efficient administra- 
tion of a valid governmental policy, and by taking account of the 
ways in which it might be defeated.®^ This has been the basis 
for numerous decisions sustaining the prohibition of acts which, 
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considered by themselves, were innocent of the particular evils 
aimed at by the broader legislative policy. The prohibition of 
the sale of non-intoxicating malt liquors does not violate due proc- 
ess since it is reasonably necessary for the efBcient enforcement 
of a prohibition of the sale of intoxicants.®® The same reason 
justifies prohibiting a physician from prescribing malt liquors 
for medicinal purposes.®® A state may validly include transac- 
tions from which the element of gambling is absent within the 
scope of a statute aimed at that evil. There is, accordingly, 
no violation of due process in prohibiting margin sales of cor- 
porate shares and dealings in futures even as applied to such 
transactions from which the element of gambling is absent.®* 
The iimocuous may be prohibited whenever reasonably necessa- 
ry to the effective administration of a valid legislative policy. 

Neither the due process nor the equal protection clauses pre- 
vent a state from adopting an optional rather than a compulsory 
system of regulation, or from creating a situation in which mo- 
tives of private advantage are relied upon to induce those in- 
tended to be regulated to submit to the regulatory plan. Since 
the state could require regulation, it can adopt the milder form 
of optional control.®® It may, therefore, resort to any reason- 
able device to insure that those whom it is intended to regulate 
shall voluntarily submit thereto, and this carries with it the right 
to influence their choice by attaching advantages to voluntary 
submission to the state’s policy, or disadvantages to a refusal 
to do so. The division of the group sought to be regulated into 
these two classes, and the application of different rules to each 
of them, does not deny equal protection to those whose refusal 
to co-operate with the state involves a denial to them of advan- 
tages conferred on the others or the imposition of burdens from 
which the others are immune. An optional workmen’s compen- 
sation law does not deny equal protection by penalizing non-con- 


32 Purity Extract & Tonic Co. v. 
Eyncli, 226 U.S. 192. 33 S.Ct. 44, 57 
I..EdL 184; BupiDert, Inc., v. Caffey, 
251 U.S. 264, 40 S.Ct 141, 64 t<.Ed. 

260 .' 

33 Everard’s Breweries v. Day, 265 
U.S. 545, 44 S.Ct. 628, 68 L.Ed. 1174. 

34 Otis V. Parker, 187 U.S. 606, 23 
S.Ct 168, 47 L.Ed. 323; Boom v. 


Illinois, 184 U.S. 425, 22 S.Ct 425, 
46 L.Ed. 623. 

ssAssaria State Bank of Assaria 
y. Dolley, 219 U.S. 121, 31 S.Ct 189, 
55 L.Ed. 123; Jeffrey Mfg. Co. t. 
Blagg, 235 U.S. 571, 35 S.Ct 167, 59 
L.Ed. 864; Middleton v. Texas Pow- 
er & Light Co., 249 U.S. 152, 39 S.Ct. 
227, 63 L.Ed. 527; Hawkins y. 
Bleakly, 243 U.S. 210, 37 S.Ct. 255, 
61 L.Ed. 678, Ann.Cas.l917D, 037, 


462 DTJB PROCESS ANB EQtTAE PROTEOTIOJf Ch. 15 

senting employers by depriving them of the usual common law 
defenses in actions brought by consenting, or even non-consent- 
ing, employees, nor by penalizing non-consenting employees by 
cutting down their common law rights of action against consent- 
ing employers.®® There is no unconstitutional discrimination in- 
volved in according an advantage to those who aid in the effective 
execution of a valid state policy, or in imposing disadvantages 
on those opposing that end.®’ It is only necessary that all with- 
in a group be accorded the same opportunity to secure the ad- 
vantage.®* The selection of that group, however, must itself be 
reasonable in order to prevent the limitation of the choice from 
being considered an unreasonable classification. The equal pro- 
tection clause does not require the advantage to be made avail- 
able to those who are not members of the group sought to be 
regulated.®® The validity of its limitation thus depends on the 
reasonableness of restricting the regulation to the class to which 
it is to be applied, and this depends on the general principles that 
determine the validity of any classification. 

Prohibition as a Form of Regulation 

There are no business or economic activities that are complete- 
ly immime from governmental regulation in some form. The 
due process and equal protection clauses affect only the charac- 
ter and the extent of their permissible regulation. The power 
to regulate may take the form of an absolute prohibition of any 
transactions or businesses if there exists a reasonable basis for 
the legislature’s view that such a measure is necessary for ef- 
fectively preventing what it is free to regard as an evil.*® This 
extreme form of regulation may be resorted to not only to pro- 
mote such objectives as the public health, safety and morals, 
but also to promote any of the specific objectives within the scope 
of the general welfare, since the ultimate test of its validity is 
whether it is a reasonable means for dealing with an admitted 
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evil. It has been justified as a reasonable means for promoting 
the general health and morals by prohibiting the manufacture 
and sale of intoxicating liquors," the sale of cigarettes," and the 
keeping of billiard halls." It has also been justified as a means 
for promoting the general welfare by prohibiting margin sales 
of corporate shares," and sales of grain and other commodity 
futures." It is equally valid to secure the same results by re- 
quiring the payment of practically prohibitive license fees or 
taxes in every case in which direct prohibition would be vahd." 
There is no taking of property without due process in such cas- 
es merely because the prohibition entails the depreciation or 
destruction of the value of property theretofore devoted to the 
proscribed activities, and no compensation need be paid by the 
public for the incidental losses resulting from a valid exercise 
of a state’s police power." The power to prohibit does not ex- 
tend to all business and other activities. It has been held that 
due process is violated by a statute prohibiting the operation of 
private employment agencies." The courts have divided busi- 
nesses in connection with this problem into those which are in- 
herently vicious and harmful, those which are useful, and those 
lying between these two extremes which may or may not be 
harmful to the public depending on local circumstances or the 
manner in which they are conducted. The prohibition of busi- 
ne-sses belonging to the first of these classes is invariably sus- 
tained; the prohibition of those belonging to the second cIeiss 
is invariably held to violate due process; and the prohibition of 
tliose in the last class is valid whenever there exists a danger 
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that local conditions or the manner of their conduct may harm 
the public interest.^* The tests by which to determine whether 
a particular business belongs in one or the other of these class- 
es are inevitably affected by conceptions of social policy prevail- 
ing in the community at the time that the prohibition is under- 
taken. This accounts in large measure for the conflicting deci- 
sions involving the same business that have been rendered by 
different courts.®® A state is not prevented by the equal protec- 
tion clause from creating exemptions from the scope of such 
prohibitory legislation if the grant thereof is justified by the 
general principles governing the reasonableness of classifica- 
tions.®*- Each such case depends largely upon its own special cir- 
cumstances. 


Restricting Right to Conduct Business to Limited Groups 

The restriction of the conduct of a business to particular forms 
of organization involves a limited form of prohibition since it 
prevents those not thus organized from engaging therein. There 
are, however, circumstances in which such a restriction can rea- 
sonably be considered as promoting either the interest of that 
part of the public availing itself of its services or even the broad- 
er general welfare. It has, accordingly, been held that there is 
no violation of either due process or equal protection in limiting 
the right to engage in the businesses of banking,®* of receiving 
deposits,®* and of insurance,®* to corporations. It is immaterial 
that individuals had a right to engage therein at the common 
law, since the constitutional limits on a state’s power of regula- 
tion are not fixed by the common law even though the extent of 
individual rights thereunder may be at times a factor in deter- 
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mining the reasonableness of a legislative change therein.®® The 
right to exist as a corporation is a franchise which a state may 
grant or refuse at will so far as due process considerations are 
concerned. It would, therefore, not violate due process to re- 
fuse incorporation for the purpose of conducting certain busi- 
nesses or professions. It is conceivable that the grant of the 
privilege in some cases and not in others might be held violative 
of equal protection, but no case has been found deciding such an 
issue. The cases in which the power of a state to require incor- 
poration for certain kinds of business have been sustained in- 
volved situations in which the opportmiity to incorporate there- 
for was available to aU on reasonable and equal terms. A dif- 
ferent problem arises when a state restricts the right to engage 
therein to a limited class defined by reference to factors other 
than those intended to insure compliance with a reasonable 
standard of competence to engage in such business. The most 
extreme case of this kind is a governmental grant of a monopo- 
ly to conduct a certain business to a private person. The grant 
of exclusive franchises to operate public utilities has long been a 
common practise and does not violate either due process or 
equal protection.®® It has also been held valid for a city to grant 
an exclusive privilege to collect all the garbage of its residents, 
and that competitors were not thereby deprived of any of their 
constitutional rights.®’ The monopoly in these cases is clearly in 
respect to a function which the municipalities themselves might 
legally perform. An expansion in the scope of permissible gov- 
ernmental activities may well entail an enlargement of the field 
within which government will be permitted to confer monopolis- 
tic privileges on private persons. It was held in a very early 
case that the grant of a monopoly of the slaughterhouse busi- 
ness to a private corporation did not violate any rights guaran- 
teed those excluded from such business by the due process clause 
of the Fourteenth Amendment.®® The business, however, was one 
bearing a close relation to the public health. The grant of such 
monopolies in the case of what are generally considered ordina- 
ry businesses or callings deprives those excluded therefrom of 
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property without due process of law.®® The power of a govern- 
ment itself to exercise a monopoly is at least as broad as its pow- 
er to confer it upon private persons. It is as yet undetermined 
whether it can validly do so in cases in which the grant of a 
private monopoly would violate due process, equal protection, 
or both. Problems of this character will become especially im- 
portant as government invades fields heretofore occupied by 
private enterprise, and as the scope of its regulation and plan- 
ning of the community’s economic life expands.®® 

Regulation of Business hy Licensing SysteTns 

It has been judicially afiirmed that a state is free, notwithstand- 
ing the due process and equal protection clauses, “to adopt what- 
ever economic policy may reasonably be deemed to promote the 
public welfare, and to enforce that policy by legislation adapted 
to that purpose.’’ ®i It may, therefore, impose restrictions on 
the right to enter a business or profession if those restrictions 
are reasonable means for protecting or promoting the general 
welfare. A common form of regulation of this character is re- 
quiring a license as a condition precedent to pursuing certain 
businesses and professions. The essence of such a requirement 
is generally the necessity for procuring the consent of the state 
before a person may lawfully pursue the licensed business or call- 
ing. The due process clause permits a state to impose this con- 
dition upon the right to pursue practically all, if not all, the ordi- 
nary businesses and callings, even those that it could not valid- 
ly prohibit absolutely. It has been sustained in the cases of 
.such businesses as the operation of employment agencies,®* the 
operation of grain elevators,®® the sale of agricultural products 
on commission,®* the sale of securities,®® the business of a pri- 
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tional Law, 2d, 441. 

6«Brazee t. People of State' of 


Michigan, 241 U.S. S40, 36 S.Ct 561, 
60 UEd. 1034. 

63 MUNN' T. ILLINOIS, 94 U.S. 
113, 24 L.Ed. 77, Black’s Cas. Con- 
stitutional Law, 2d, 434 ; W. W. 
Cargill Co. v. State of Minnesota, 
180, US. 452, 21 S.Ct. 423, 45 UEd. 
619. 

64 State ex rel. Beek v. Wagener, 
77 Minn. 483, 80 N.W. 633, 778, 1134, 
46 L.R.A. 442, 77 Am.St.Rep. 681. 

6snan V. Geiger- Jones Co., 242 
U.S. 539, 37 S.Ct 217. 61 L.Ed. 480, 
ruE.A.1917F, 514, Ann.Cas.19170, 643. 
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vate detective,®® the business of receiving and transmitting de- 
posits,®’ and the small loan business.®* It has also been held a 
valid requirement for such professions as those of the doctor,®® 
the dentist,’® optometrists ”■ and veterinarians.’® The reason- 
ing on which the power to impose this requirement in those 
cases was based is broad enough to warrant the conclusion that 
the mere imposition of this requirement would in no case violate 
due process.’® 

Resort to regulation by licensing must, like every other form 
of regulation, be reasonable if it is to be held consonant with 
the requirements of due process. This resolves itself in practise 
into an issue as to the reasonableness of the conditions with 
which an applicant must comply in order to obtain the state’s 
consent. The exaction of a reasonable license fee not in excess 
of the reasonable costs of issuing the license and regulating the 
licensed business is valid.’^ The requirement of a purely regu- 
latory fee in excess thereof in connection with a useful and harm- 
less business would violate due process, but a prohibitive regu- 
latory fee may be demanded for any business or calling which 
the state may prohibit.’® It has, however, been held that the 
due process clause does not prevent a state from fixing the 
amount demanded for the right to pursue a business or calling 
with a view to both revenue and regulation,’® and that it does 


eei^elion v. Atlanta, 242 U.S. 53, 
37 S.Ot 70, 61 L.Ed. 145. 

67 ENGEL V. O’MALLEY, 210 U.S. 
328, 31 S.Ct. 190, 55 L.Ed. 128, 
Black’s Cas. Constitutional Law, 2d^ 
413. 

6S People T. Stokes, 281 111. 159, 
118 N.E. 87 ; Dewey v. Richardson, 
206 Mass. 430, 92 N.E. 708. 

60 Douglas Y. Noble, 261 U.S. 165, 
43 S.Ct. 303, 67 L.Ed. 590; Graves 
Y. State of Minnesota, 272 U.S. 425, 
47 S.Ct. 122, 71 L.Ed. 331. 

70 Dent T. State of West Yirginia, 
129 U.S. 114, 9 S.Ct. 231, 32 L.Ed. 

71 Ex parte Rust, 181 Cal. 73, 183 , 

72 Pistole V. state, 68 Tex.Cr.R. 
127, 150 S.W. 618. 


73 There are, however, some cases 
treating the requirement of a permit 
to engage in certain callings as an 
invalid encroachment on the right to 
pursue a useful and harmless call- 
ing; see Dasch v. Jackson, 170 Md. 
251, 183 A. 534; Replogle v. Little 
Rock, 166 Ark. 617, 267 S.W. 353, 36 
A.L.R. 1333. 

7.4Gundling v. Chicago, 177 U.S. 
183, 20 S.Ct 633, 44 L.Ed. 725. 

76 Bast V. Van Deman & Lewis Co., 
240 U.S. 342, 36 S.Ct. 370, 60 L.Ed. 
679, L.R.A.1917A, 421, Ann.Cas.l917B, 
455; Tanner v. Little, 240 U.S, 369, 
36 S.Ot 379, 60 L.Ed. 691. 

76 Gundling v. Chicago, 177 U.S. 
183, 20 S.Ct 633, 44 L.Ed. 725; Boy- 
all v. Virginia, 116 U.S. 572, 6 S.Ct 
510, 29 L.Ed. 735. 
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not invalidate a tax merely because its amount is such as to pre- 
vent the continued operation of a business.” There is no pre- 
cise test for determining whether a financial demand is an ex- 
ercise of a state’s police or taxing power other than the inten- 
tion of the legislative body imposing it. The principle limiting 
its amount in the case of a useful and harmless business applies 
only where the exaction is an incident to its regulation. The pos- 
sibility of treating it as in whole or in part referable to the 
taxing power may thus result in limiting the scope of the effec- 
tive protection of the due process clause of the Fourteenth 
Amendment against the exaction of excessive monetary pay- 
ments for the right to pursue useful and harmless businesses 
and callings.’® It is also valid to require applicants for a license 
to pay a reasonable fee to cover the reasonable costs of such 
investigations as may be necessary to determine whether they 
meet the reasonable conditions to obtaining a license.” Li- 
censees may also be required to give a reasonable bond, with or 
without sureties, for the protection of those dealing with them 
in their exercise of the licensed business or calling, or to insure 
compliance with any valid regulations of such business or call- 
ing.*® 

The requirement of a license necessarily involves a control by 
the government of who shall be permitted to pursue the licensed 
business or calling. Its aim is the protection of the public against 
injuries that it might suffer from the conduct of such business 
or calling. The state may, therefore, impose any conditions 
precedent to the grant of its consent which have a real and sub- 
stantial relation to that objective. It may prescribe that only 
those possessing the reasonably necessary qualifications for the 
pursuit of a business or calling shall be permitted to engage there- 
in. The qualifications that may be deemed reasonably neces- 
sary for the protection of the public are as varied as the busi- 
nesses and callings serving that public, and a requirement rea- 
sonable for one might be wholly unreasonable for another. It 


riA, MAGNANO CO. t. HAMIL- 
TON, 292 U.S. 40. 54 S.Ct 599, 78 
I<.Ed. 1109, Black’s Cas* Gonstita- 
tional Law, 2d, 556. 

*3^8 The question whether a fee is a 
tax or an exercise of the police pow- 
er arises frequently where it is ex- 
acted by a municipality having limit- 
ed taxing powers only. 


Wisconsin Tel. Go. v* Public 
Service Commission, 206 Wis, 589, 
240 N.W. 411 j Charlotte, O. & A, E. 
Co. V. Gibbes, 142 U.S. 386. 12 S.Ct 
255, 35 L.Ed. 1051. 

80 Juhan V. State, 86 Tex.Cr.E. 63, 
216 S.W. 873; Packard v. Ban ton, 
264 U.S. 140, 44 S.Ct 25T. 68 L.Ed. 
■596. : : 
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is a reasonable measure for the protection of the public safety 
to require railroad employees connected with the operation of 
trains to be free from color blindness or other defects of vision.®^ 
It would be clearly unreasonable to impose such a requirement 
upon accountants. The principal field for the application of 
these principles has been in prescribing minimum standards of 
professional competence for such professions as the practice 
of medicine,®® dentistry,®* pharmacy,®* optometry,*® veterinary 
medicine,®* law,*'^ accountancy,*® and many others. The state 
may validly require those wishing to pursue such professions 
to comply with such requirements as graduation from reputable 
schools giving instruction in the subject matter of those profes- 
sions, training in fields of knowledge closely related thereto,*® 
and the successful passing of examinations intended to test ap- 
plicants as to their knowledge thereof.®* The successful pass- 
ing of examinations testing the fitness of applicants may also 
be validly required for trades and callings requiring special 
skills,®* but there have been cases involving trades requiring but 
little training and experience in which such a requirement has 
been held unreasonable.®* The extent to which prior experience 
may be made a condition precedent to the pursuit of a trade, 
or experience in one trade made a requirement of the right to 
pursue a related trade, depends on the reasonableness of such 
requirements and the degree to which the protection of legiti- 


81 Nashville, 0. & St. L. K. Co. v. 
Alabama, 128 U.S. 96, 9 S.Ct 28, 82 
HEd, 352. 

Douglas V. Noble, 261 U.S. 165, 
43 S.Ct. 303, 67 UEd. 590; Graves 
T. State of Minnesota, 272 U.S. 425, 
47 S.Gt 122, 71 L.Ed. 331. 

83 Dent V. State of West Virginia, 
129 U.S. 114, 9 S.Ct. 231, 32 L.Bd. 
623. 

84 Indiana Board of Pharmacy v. 
Haag, 184 Ind. 333, 111 N.E. 178. 

85 Ex parte Bust, 181 Cal. 73, 183 

■P. 548.:..;,, 

86 Pistole Y, State, 68 Tex.Cr.R. 
127, 150 S.W. 618. 

87 Brad well v. Illinois, 16 Wall, 
130, 21 L.Ed. 442. 


88 Lehmann v. State Board of Pub- 
lic Accountancy, 208 Ala. 185, 94 So. 
94; cf. Frazer v. Shelton, 320 111. 
253, 150 N.E. 696, 43 A.L.B. 1086. 

88 Douglas V. Noble, 261 U.S. 165, 
43 S.Ct. 303, 67 L.Ed. 590. 

98 Douglas V. Noble, supra, note 
89. 

91 Singer v. Maryland, 72 Md. 464, 
19 A. 1044, 8 L.B.A. 551; Douglas 
V. People ex rel. Buddy, 225 111. 536, 
SO N.E. 341, 8 L.B.A.,N.S., 1116, 116 
Am.St.Rep. 162; State v. Walker, 
48 Wash. 8, 92 F. 775, 15 Ann.Gas. 
257 ; Smith v. State of Alabama, 124 
U.S. 465, 8 S.Ct. 564, 31 L.Ed, 508. 
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183 A. 534; Eeplogie y. Little Bock, 
166 Ark. 617, 267 S.W. 353, 36 A.L.R. 
1333. 
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mate public interests justifies them. Thus it has been held un- 
reasonable to require that conductors on passenger trains should 
have served two years as conductors on freight trains or as brake- 
men,®* while it has been held not invalid to require a two years 
course of study and practice before a student of barbering can 
become a public barber.®* 

There are numerous businesses for whose pursuit due proc- 
ess permits the imposition of character and fitness requirements. 
It has been held valid to condition the right to a license to sell 
cigarettes on a finding by the licensing authority that the ap- 
plicant was a person of good character and reputation and a 
suitable person to be entrusted with their sale.®® The grant of 
a license to sell securities may be limited to persons of good 
business repute.®® Statutes for licensing real estate brokers that 
restricted the grant of licenses to those bearing a good reputa- 
tion for honesty and fair dealing involve no invalid restriction 
on the right to pursue a lawful calling.®’^ The right to engage in 
banking may be limited to those whose character and general 
fitness justifies the belief that the business will be honestly and 
eflBciently conducted.®* Similar qualifications may be demanded 
of those applying for licenses to engage in the small loan busi- 
ness.®® The basis for sustaining most of these requirements was 
the protection of the public against losses from fraud and in- 
competence. Similar requirements may, however, be imposed 
to protect the public against any evils likely to result from the 
conduct of any business by unfit persons or those of bad char- 
acter.* 

The power to impose reasonable conditions on the right to 
pursue a business or profession includes that of excluding those 


93 Smith V. State of Texas, 233 U. 
B. 630, 34 S.Ct 681, 58 L.Ed. 1129, 
L.K.A.1915D, 677, Ann.Cas.l915D, 

420. 

s^Moler t. Whisman, 243 Mo. 571, 
147 B.W. 985, 40 L.E,A.,N.S., '629,' 
Aim.Cas,1913D, 392; 

93GnndImg v. Chicago, 177 U.S. 
183, 20 S.Ct 633, 44 L.Ed. 725. ., ; 

90 Hall V. Geiger-Jones Co., 242 
U.a 639, 37 S.Ot 217, 61 HEd. 
480, L.K.A.191TE, 614, , AnE.Cas. 

19170, 643. 

WHoblltisel T. Jenkins, 204 Ky, 


122, 263 S.W. 764; Kiley v. Oham- 
bers, 181 Cal. 589, 185 P. 855, 8 A.L. 

R. 418. 

98 Weer v. Page, 155 Md. 86, 141 A. 
618. 

99 Ex parte Halck, 215 Cal. 500, 11 
P.2d 389 ; Beneficial Loan Soc, v. 
Haight, 215 Cal. ' 606, ■ 11 ; P.2d ; 857 ; 
Eayitz y. Steurele, 257 Ky. 108, 77 

S. W.2d 360. 

1 State ex rel. Altop y. Billings, 79 
Mont. ;'25, 255 P. 11, 64 A.L.E. 1091; 
People V. Harley, 230 Mich. 676, 203 
K.W. 531. 
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who cannot meet those conditions.® The normal result of such 
exclusion of applicants for a license or permit is the lessening 
of competition in the regulated business or profession. The 
extent to which a state may adopt that as a direct objective by 
conditioning the grant of a license on proof of the fact that al- 
lowing an applicant to engage in a business will promote the 
convenience and advantage of the community in which he wish- 
es to conduct it, must be regarded as a still unsettled problem. 
The right to enter the public utility field or that of businesses 
affected with a public interest, and the right of those already en- 
gaged therein to expand their services and facilities, may be con- 
ditioned on proof that public convenience and necessity will be 
promoted thereby. The imposition of similar requirements has, 
moreover, been held not violative of due process in the case of 
at least some businesses not includible within the technical cate- 
gory of those affected with a public interest. It has been held 
valid to require it for contract carriers as a reasonable method 
for conserving the state’s highway system although its princi- 
pal purpose was the protection of common carriers within the 
state against the excessive competition of contract carriers.® 
State statutes requiring private carriers to procure such cer- 
tificate before operating as such have been sustained against ob- 
jections based on the due process and equal protection clauses.* 
The state may deny the right to engage in banking if there ex- 
ists no reasonable public demand for a bank in the locality in 
which it is proposed to operate.® It has been held that a statute 
limiting the number of permits to sell cigarettes that might be 
issued does not deny either due process or equal protection to 
those denied such permits because the permissible number had 
been exhausted. The limitation of the number of permittees 
was held to be a reasonable means for rendering effective the 
prohibition against sales to minors.® There are, however, cas- 
es holding that it violates one or both of those constitutional 


2 Gant V. Oklahoma City, 289 U.S. 
98, 53 S.Ct. 530, 77 L.Eci. 1058. 

s Stephenson t. Binford, 287 U.S. 
251, 53 S.Ct 181, 77 L.Ed. 288, 87 A. 

4 Rutledge Co-op. Ass’n v, Baugh- 
man, 153 Md. 297, 138 A. 29, 56 A.L. 
R. 1042; Barbour v. Walker, 126 Okl. 
227, 259 P. 552, 56 A.L.R. 1049 ; 
Georgia Public Service Commission 


V. Saye & Davis Transfer Co., 170 
Ga. 873, 154 S.E. 439. 

estate ex rel. Dybdal v. State Se- 
curities Commission, 145 Minn. 221, 
176 N.W. 759; Schaake v. DolJey, 85 
Kan. 598, 118 P, 80, 37 L.Il.A.,N.S., 
877, Ann.Oas,1913A, 254. 

6 Ford Hopkins Co. v. Iowa City, 
216 Iowa 1286, 248 N.W. 668. 
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provisions to impose such conditions on the right to engage in 
what are called ordinary businesses. It may not be required 
for a license to operate an employment agency.'' The leading 
case against the validity of such a requirement is New State Ice 
Co. V. Liebmann,® which held that the right to engage in the 
manufacture and sale of artificial ice could not validly be de- 
nied merely because the existing licensed facilities were adequate 
to meet the needs of the community in which the applicant for 
a permit proposed to operate. The ultimate basis for the de- 
cision was the view that said business was an ordinary business 
not manifesting any of the characteristics of businesses affect- 
ed with a public interest. The implication that this form of pro- 
tection against what the legislature may believe to be the public 
evils of excessive competition is limited to businesses within the 
technical category of those affected with a public interest is in- 
consistent vrtth some of the decisions herein discussed. It is 
still undetermined whether the change in that conception made 
in the case of Nebbia v. New York ® to denote any business sub- 
ject to control for the public good has involved an implied re- 
versal of New State Ice Co. v. Liebmann and the removal of 
that artificial and conceptual limitation on the scope of business- 
es in which the state may regulate the competitive system by 
limiting the number of the competitors. The only generaliza- 
tion that adequately recognizes all the decisions on this matter 
is that limitation of the right to pursue a business or profession 
in order to restrict the number of competitors therein does not 
violate the due process clause if it is a reasonable means for pro- 
moting an objective which a state may validly promote or for 
dealing with an evil which the legislature reasonably believes 
due to excessive competition. A state is not, however, permit- 
ted to grant exemptions from such a system of regulation un- 
less they can be justified on the basis of the principles defining 
what constitute reasonable classifications within the equal pro- 
tection clause. It has, accordingly, been held mvalid to exempt 
a corporation operating a cotton gin for profit from such require- 
ment while subjecting individuals thereto even though the cor- 
poration had some of the features of a co-operative venture.'^® 

1 Bngberg v. Debel, 194 Minn. 394, 

260 N.W. 626. 

8 285 U.S. 262, 62 S.Ct 871, 76 Ii. 

Ed. 747. 

9 291 U.S. 502, 64 S.Ct. 505, 78 D. 

Ed. 940, 89 A.L.R. 1460. 


10 Frost V. Corporation Gommis- 
sJon of Oklahoma, 278 U.S. 515, 49 
S.Ct. 235, 73 L,Ed. 483 ; Corporation 
Commission of Oklahoma v. Lowe, 
281 U.S. 431, 50 S.Ct. 397, 74 L.Ed. 
945. 
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The same case stated that an exemption of true co-operatives 
would have been valid. 

The general principles governing the right to revoke a permit 
or license to pursue a business or profession are the same as 
those applicable to their grant. It is an exercise of the police 
power which is subject to the same constitutional standard of 
reasonableness as is any other exercise thereof. The causes of 
revocation must be reasonable.” The standard of reasonable- 
ness is easily met in the cases of businesses or professions which 
could be absolutely prohibited. 

The power to grant or revoke permits and licenses is usually 
conferred upon an administrative ofScial or board. It is gener- 
ally impossible to state the conditions on which a license shall 
be granted or revoked in language so definite as to exclude the 
exercise of discretion by the licensing authority. Conferring 
discretionary power on administrative officials to grant, with- 
hold or revoke licenses to carry on a business or profession does 
not in itself violate due process.” It is only where the statute 
confers upon such officials arbitrary powers in these matters, 
or where a validly conferred discretion is arbitrarily exercised, 
that the requirements of due process and equal protection are 
violated.^® These are the principles applicable when the regulat- 
ed business is one that cannot be wholly prohibited. Where it 
is one that a state could completely prohibit, such as that of 
selling intoxicants, the grant or refusal or revocation of a li- 
cense may be made to depend on a much less definitely circum- 
scribed administrative discretion than in the case of the former 
class of businesses.” The question of whether an arbitrary ad- 
ministrative discretion has, or has not, been conferred depends 
upon whether the legislature has laid down a sufficiently definite 
standard to guide the administrator in exercising his discre- 
tion. This is a problem very similar to that of whether the grant 
of such discretion has delegated legislative, or conferred judi- 
cial, power upon such administrator. The degree of definite- 
ness required depends to a considerable extent upon the degree 
to which a valid test lends itself to precise definition, and upon 


iiMandel v. Board of Eegents, of 
IjBiversity of New York, 250 N.Y. 
173, 164 N.B. 895; People ex reL r, 
Apfelbaiim, 251 111. 18, 95 N.E. 995. 

People of State of New York ex 


rel. Lieberman v. VanDeCarr, 199 U. 
S. 552, 26 S.Ct. 144, 50 B.Ed. 305. 

IS Yick Wo Y, Hopkins, 118 U.S, 
356, 6 S.Ct. 1064, 30 L.Ed. 220. 

14 Crowley v. Christensen, 137 U, 
S. 86, 11 S.Ct. 13, 34 L.Ed. 620. 



474 Dl® PROCESS AND EQDAIi PROXBOTION Ch. 16 

the necessities of efficient administration. Statutes limiting the 
grant of licenses to practise medicine or dentistry to persons of 
good moral character and graduates of reputable medical or 
dental schools,^® those conditioning the right to pursue given 
businesses on proof that the character, responsibility and gen- 
eral fitness of applicants for a license are such as to command 
confidence and to warrant the belief that the business will be 
honestly conducted or that the applicants possess a good re- 
pute in business,^* and those conditioning the grant of license,'; 
to cases in which public convenience and necessity or public ad^ 
vantage and convenience will be promoted thereby,” have been 
sustained as establishing a sufficiently definite standard to es- 
cape condemnation for violation of the due process clause. Or- 
dinances requiring permits from municipal councils for the sale 
of milk, or establishing dairy stables, within a city have been sus- 
tained although prescribing no specific standards because they 
were construed as not vesting arbitrary power in the licensing 
body.” The issue in cases of that character involves the extent 
of discretion that may validly be conferred upon administrative 
officials in applsdng the law in individual cases. The issue is 
somewhat different when the statute or ordinance confers up- 
on such officials discretion in defining the qualifications which 
applicants must meet. This occurs when they are authorized 
to determine the subjects of which one must have knowledge in 
order to be fit to practice a profession, the extent of the requi- 
site knowledge in each subject, or the requisite degree of skill. 
The general principles employed for determining the consonance 
of such a grant of power with the requirements of due process 
are the same as those involved in determining whether arbitrary 
power has been conferred in applying a license requirement in 


15 Douglas T, Noble, 261 U.S, 165, 
43 S*Ot. 303, 67 L.Ed. 590; Graves 
V. State of Minnesota, 272 U,S. 425, 
47 S.Ct 122, TlX-Ed. 331. 
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V. Geiger- Jones Co., 242 U.S. 539, 37 
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individual cases. Due process is not violated if the legislature 
has prescribed an intelligible and reasonably definite standard 
within which the administrators must exercise their discretion.^® 
The legislature may, after it itself has prescribed the general 
standard of fitness and clearly indicated the character and scope 
of such examinations, confer upon administrators the power to 
fill in the details reasonably necessary to translate the general 
principles into an effective administrative tool for the accom- 
plishment of the results aimed at by the legislature.®® The ar- 
bitrary application of even a validly defined standard is a vio- 
lation of the due process clause.®^ 

The power of a state to protect the public interest through 
imposing conditions on the right to engage in a business or pro- 
fession may not be exercised by requiring compliance with con- 
ditions having no reasonable relation to that objective. A stat- 
ute requiring every pharmacy or drug store to be owned by a 
licensed pharmacist, and, in the case of corporations and part- 
nerships, requiring every member or partner to be a licensed 
pharmacist, bears no real and substantial relation to the public 
health, and deprives the owners of such a business who were 
not licensed pharmacists of their property without due process 
of law.*® The protection of the public may require the limita- 
tion of the right to compound prescriptions and to sell danger- 
ous drugs to qualified persons, but the claim that the ownership 
of a drug store by one not a pharmacist bore a reasonable re- 
lation to the public health was held too unsupported by evidence 
and too insubsteintial to justify so extreme a requirement. The 
provision was but one of a broad legislative plan for regulat- 
ing the prescription and sale of drugs and medicines which 
included many provisions amply safeguarding the public health, 
and this was a factor that influenced the Court in reaching its 
judgment. It cannot, however, be inferred therefrom that the 
provision held invalid would have been sustained had it stood 
alone. It is quite probable that it will require an unusual situ- 
ation in order to justify legislation limiting the right to own a 
business consisting in part of rendering professional services to 
licensed members of such profession, although a state could val- 
idly refuse to permit corporations to be organized to render such 

19 Douglas T. Noble, 261 U.S. 165, 81 Tick Wo r. Hopkins, 118 D.8. 

43 S.Ct. 303, 67 L.Ed. 690, 866, 6 S.Ct. 1064, 30 L.Bd. 220. 

20 Douglas Y. Koble, supra* note 2 ^ Louis K. Liggett Co. y. Bald- 
ly ridge, 2T8 U.S. 105, 49 S.Ct 57, 78 
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services. Legislation limiting to licensed members of a profes- 
sion the right to perform acts incidental to the customary prac- 
tice thereof but not requiring any professional competence is 
usually held to violate the due process clause. It has, accord- 
ingly been held invalid to limit to licensed pharmacists the right 
to sell all articles listed in the United States Pharmacopia or 
National Formulary, or all drugs, including patent medicines.*® 
It was held that this was not a health measure but an attempt 
to confer a monopoly upon the favored group. Statutes requir- 
ing all sales of medicines sold in their original packages, other 
than patent or proprietary medicines, to be made by or under 
the direction or in the presence of a registered pharmacist have, 
however, been held not to violate the due process clause.** The 
right to limit to licensed persons the performance of any pro- 
fessional act requiring special skill or professional competence 
is almost universally sustained as consistent with due process. 
The foregoing cases show a judicial reluctance to extend the 
scope of the protection afforded by a license to include acts in 
connection with which such skill or competunce is not required 
for the protection of the public interest. Many a covert at- 
tempt to secure a partial monopoly at public expense has been 
frustrated by this judicial attitude. 

Regulating Methods of Conducting Btisiness 

A state may exercise its police power not only to determine 
who shah be permitted to pursue businesses and professions but 
also to regulate the manner in which they may be conducted. 
Due process requires only that the regulations be reasonable, 
and the equal protection clause requires only that there be no 
unreasonable discrimination in ^tablishing and executing the 
regulations. The number and variety of such regulations are 
such as to defy exhaustive treatment. A state has a wide dis- 
cretion in determining the character of its economic system and 
institutions. The common law has in general favored a com- 
petitive system, and it was, therefore, practically inevitable that 
legislation aimed at its maintenance should be sustained against 
objections based on the due process clause. Statutes that in- 
validate agreements and combinations to fix prices, to divide a 
trade area among competitors, or tending to stifle competition 
and to promote monopoly, are not an unconstitutional invasion 

»3 State V. Goest, IIS Neb. 562, 225 2* Ex parte Gray, 206 Cal. 497, 274 

N.W. 709; State v. Wood, 51 S.D. P. 974; State v. Levine, 173 Minn. 
485, 210 N.W. 487, 54 A.L.R. 719, 822, 217 N.W^ 342. 
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of the freedom of contract guaranteed by the due process claus- 
es.*® It is also valid to prohibit a person from acquiring cor- 
porate shares, and from voting those already owned, insofar as 
such acts are parts of a plan for establishing a monopoly.*® Re- 
tailers may be forbidden to enter into agreements for the boy- 
cotting of wholesalers and producers selling directly to the gen- 
eral public.*’’ A state may also protect competition by forbidding 
unfair methods of competition such as charging lower prices in 
one locality than those exacted in another,*® giving trade induce- 
ments to purchasers,*® and other forms of price discrimination.*® 
The theory of the desirability and the adequacy of competition to 
protect the public interest has been frequently denied. The due 
process clause of the Fourteenth Amendment does not prevent a 
state from so legislating as to permit or even promote monopolis- 
tic business practices. It has already been stated that it does 
limit the state in granting private monopolies, but that does not 
imply that it may not legalize contracts between private persons 
that restrict competition. It may validly forbid vendors to im- 
pose conditions on vendees whose aim is to limit competition.** 
It is, however, equally valid for it to permit a vendor of trade- 
marked goods to fix their resale price by contract with the ven- 
dee, and to protect this right by making it an actionable form 
of imfciir competition for any person, whether or not a party to 
such contract, to knowingly seU or advertise such goods for sale 
under their trade mark at any price other than that so fixed.** 


26 Grenada Liiimber Co. v. State of 
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Legislation of this character has been justified not only as a 
reasonable protection of a trade mark but also as a reasonable 
means for protecting the public against the effects of price cut- 
ting as a form of competition. The latter reasoning is broad 
enough to justify the inference that legislation of this character 
would be valid even in the case of goods not sold under a trade 
mark or trade name. A state is, however, limited by the require- 
ments of the equal protection clause in determining the kind 
of economic institutions which it wishes to promote. It may not 
grant arbitrary exemptions from legislation invalidating con- 
tracts in restraint of trade. It was held in a rather early case 
that the exemption of agricultural products and livestock while 
in the hands of the producer or raiser from the provisions of an 
anti-monopoly statute violated the equal protection clause.®® The 
case would probably be decided differently today. The exemp- 
tion of combinations of purchasers of commodities and of labor- 
ers from the provisions of a state anti-trust law has been held 
not to deny those within the statute the equal protection of the 
laws.®^ Nor is that constitutional provision violated by a failure 
to extend to aH commodities the protection against price cutting 
accorded goods sold under a trade mark or a trade name.®® A 
state may, in order to promote the development of co-operative 
associations for the marketing of agricultoal products, accord 
contracts between such associations and their members a degree 
of legal protection not accorded other contracts by subjecting 
those who knowingly induce their breach to heavy penalties.®® 
It has also been stated that non-profit co-operatives may validly 
be exempted from a burdensome condition precedent to pro- 
curing a license to operate a cotton gin which was imposed on 
all other applicants for such a license.®’ A state may also adjust 
its measures for preventing the evils of monopoly to the exigen- 
cies presented by the situation prevailing in a given business 
by confining to it a prohibition against agreements in regard to 
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prices which is not generally applied to other bxjsinesses.®* Com- 
petition by the state itself as a method for protecting the public 
against the evils of private economic enterprise does not violate 
due process.®* 

A state may use its regulatory powers to protect the public 
against any evils which experience has shown likely to result 
from the manner of conducting a business or profession. There 
has been enacted a great body of legislation aimed at the protec- 
tion of the public in their dealings with those engaged in business 
or a profession. It is valid to protect their health by requiring 
articles sold to conform to proper standards." This is one of the 
factors justifying pure food and drug acts. The courts have also 
sustained numerous laws intended to protect the public from be- 
ing defrauded and imposed upon such as those requiring articles 
to be properly labelled," prohibiting the sale of articles under 
names that might convey a wrong impression as to their com- 
position," prohibiting the sale of articles except in packages of 
prescribed sizes," and prescribing the sizes for loaves of bread 
to be sold to the public." Disclosure of contents on a label may 
be required even though the article is produced in accordance 
■with a secret formula and contains no injurious ingredients." 
The character of permissible advertising may be prescribed not 
only to protect the public against fraud but also to prevent a 
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lowering of the standards of a profession serving the public « 
A statute making it a crime to maintain a place for the sale of 
corporate securities or commodities where the thing purchased 
is not delivered and paid for at the time the contract of sale 
is made unless the seller delivers a memorandum of sale to the 
purchaser at the time the contract is made does not deny due 
process, nor does it violate the equal protection clause because 
not extended to aU sales.^’ A prohibition against purchasers on 
a board of trade continuing a custom long maintained thereon 
of deducting specified amounts from the actual weight of com- 
modities sold thereon is a valid regulation to prevent unfair 
business practices.'*® It is only when a regulation exceeds the 
bounds of the reasonable that it violates due process. It has, 
for example, been held unreasonable to prohibit the use of shod- 
dy in the manufacture of comfortables on the score that that 
measure went far beyond what was necessary to protect the 
general health and to prevent the public from being defrauded.*® 
The line that separates the reasonable from the unreasonable 
is frequently an exceedingly fine one. Thus slight variations in 
the tolerances permitted by two statutes prescribing the size 
of loaves of bread, and differences between them in respect of 
the time during which the minimal weights had to be maintain- 
ed, were a sufficient basis, in the light of the factual surround- 
ings of the problem with which the legislation dealt, for a dif- 
ference in the decision as to their validity under the due proc- 
ess clause of the Fourteenth Amendment.®* 

The power to regulate a business or profession is not, however, 
limited to protecting that part of the public dealing directly with 
them. They may be regulated to protect the interests of others 
or to promote any valid governmental policy. It is not necessary 
to give more than a few illustrations of this principle. A state 
may validly prohibit the conduct of certain businesses or in- 
dustries within specified areas where their operation might en- 
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danger the public health or safety.®^ An ordinance prohibiting 
the operation of a business, such as that of a laundry, between 
specified hours of the night does not deprive those affected there- 
by of their property without due process of law, or deny to them 
the equal protection of the law, where the circumstances show 
it to be a reasonable precaution against public injury from fires.®® 
The keeping of a dairy or cow stable within the limits of a city 
except with the consent of public authorities may be validly 
prohibited,®* and the prohibition of the maintenance of a ceme- 
tery within a city’s limits has been held not to deprive owners of 
property within those limits which was available for such use 
of their property without due process of law.®* It has been held 
valid to protect railway passengers from inconvenience and an- 
noyance by forbidding soliciting their patronage for hotels, baths 
and doctors aboard trains.®® The validity of legislation providing 
for the guarantee of bank deposits has been Justified not only 
as a means for the protection of depositors, but also as a rea- 
sonable method for promoting the general economic welfare by 
preventing the breakdown of the currency system in actual use 
within the state.®® The due process clauses do not confer upon 
those who practise a profession a right to exercise their profes- 
sional discretion free from legislative interference. It has, ac- 
cordingly, been held not violative of due process to prohibit a 
physician from prescribing intoxicating malt liquors for medicinal 
purposes,®’ and to limit the amount of spirituous and vinous liq- 
uors a physician might prescribe therefor.®® The basis for these 
holdings was not the protection of patients but rather the pro- 
motion of the policy of prohibiting the manufacture and sale of 
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intoxicants for beverage purposes. It can safely be stated that 
the due process clauses permit government to subject any busi- 
ness, profession or calling to any reasonable regulation to pro- 
tect not only those who deal directly with them but also the gen- 
eral public insofar as their conduct impinges upon its interests. 

Regulation of Prices of Goods and Services 

The principal function of business enterprise is the sale of 
goods or services to the general public at a price. It has been 
the general practice in modem times to permit that price to be 
set by the vendor, and to rely upon the forces of competition 
to protect the public against excessive prices. It was that sys- 
tem which was in force at the time of the adoption of the Con- 
stitution and which has prevailed to a large extent ever since. 
It represented a reaction from a more intensively regulated ec- 
onomic system in which governmental price fixing had played a 
prominent part. The transition to a freer economic order ap- 
pears never to have involved the complete disappearance of gov- 
ernmental price regulation and price fixing. The power of the 
several governments of our constitutional system to regulate 
and fix prices in the field of private economic activities was not 
questioned on constitutional groimds until the last quarter of 
the nineteenth century when its exercise by the states was chal- 
lenged as violative of several provisions of the federal Constitu- 
tion. The principal basis for the claim of imconstitutionality 
was the due process clause of the Fourteenth Amendment, and 
this has continued to be the main obstacle to the expansion of 
the field within which states may regulate and fix prices. The 
due process clause of the Fifth Amendment operates to limit the 
federal government in regulating and fixing prices within field 
of its delegated powers. 

The principal purpose for which governmental price fixing has 
been invoked during the period since its revival m the United 
States has been the protection of the consumer of goods or serv- 
ices against excessive prices. The common law itself had de- 
veloped the principle of the reasonable price as the mayiTmim 
price permitted to be charged by those enjoying a legally pro- 
tected monopoly, but that law is not the measure of the consti- 
tutionally permissible in this field. The power of the states to 
fix prices was first sustained against the daim that it deprived 
the owner of the property employed in rendering the service 
of property without due process of law in Munn v. Blinois which 
involved a statute regulating the price of grain elevation at com- 
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mercial centers.®® This was soon followed by sustaining it as 
applied to the same business in a predominantly agricultural 
state where the conditions under which it was conducted were 
radically different and lacked such elements as virtual monop- 
oly which had been among those adduced to support the statute 
in the Muim Case.®® The power to fix railroad rates was defi- 
nitely determined at about the same time.®^ It has since then 
been firmly established that the mere governmental fixing of 
maximum prices does not violate due process as applied to stock- 
yards,®® the carrying of oil by pipe lines,®® and to such recog- 
nized public utility services as are furnished by telephone and 
telegraph companies,®* and gas,®® water,®® and lighting compa- 
nies.®’ The principal formal test of the liability of a business 
to legislative price-fixing developed in the early cases was the 
devotion of property used therein to the public use or its af- 
fectation with a public interest. This test was subsequently re- 
formulated so as to make the formal factor the affectation of 
the business itself with the public interest, thereby eliminating 
any implication that legislative price-fixing was constitutionally 
limited to cases in which the regulated subject was the use of 
property. The change was definitely made in the decision sus- 
taining the legislative fixing of insurance rates.®* The presence 
of this formal factor was held to justify, as its absence was held 
to invalidate, price regulation for any given business. It was 
its absence that was held to invalidate a state’s attempt to fix 
the fee chargeable by theatre ticket brokers,®® the fee charge- 
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able by employment agencies,” and the price of gasoline,’^ even 
as an incident to a general plan for the control and licensing 
of those businesses. The test has been employed as one of in- 
clusion within, and exclusion from, the field of governmental 
price control whether the subject of the regulation was a com- 
modity or a service. The formal test, however, gives no indi- 
cation of the material factors that make a business or service one 
affected with a public interest. These are to be found, except 
in the case of historical survivals, in the character of the busi- 
ness, the conditions under which it is conducted, its importance 
to the general public interest, and the effects of its activities 
upon the general welfare. The grant of a legal monopoly or 
special privileges is a fact on which the requisite public inter- 
est can be predicated.’® The existence of a factual or virtual 
monopoly in a business performing an indispensabie service to 
the nation’s commerce, or in one that is a practical necessity 
to business activity, has been made the judicial basis for holding 
them subject to legislative price-fixing.” It is not necessary that 
there be complete monopoly; it is sufficient if the conditions un- 
der which the business is conducted give those engaged there- 
in an undue coercive control over the prices charged consumers 
or users of the service.” A business belonging to a class that 
had been held affected with a public interest under monopoly 
conditions has been held such even in the absence of that monop- 
oly element, but this basis of inclusion has a narrow scope.” 
There are, however, cases in which the factor of monopoly has 
been invoked to validate legislative price regulation where the 
evils aimed at were not due to the absence of competition among 
those rendering the service but to excessive competition among 
consumers induced by an existing scarcity not resulting from 
monopolistic practices by those rendering the service. The ex- 
istence of such a condition may be due to an emergency such as 
war, and this factor has been stressed in some of the decisions 

'S'ORibnik V. McBride, 277 U.S. 350, ^SMuiin T. Illinois, 94 U.S. 113, 24 
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sas, 262 U.S. 522, 43 S.Ct. 630, 67 
I..Ed. 1103, 27 A.L.R, 1280. 
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sustaming the legislative fixing of rents and the federal regula- 
tion of the prices of coal and other necessaries during the war 
and post-war period.’® The emergency, however, reflected it- 
self in a condition that enabled those supplying a commodity or 
service to exact prices that were deemed socially undesirable, 
and it was that factor that brought those businesses within the 
class of those affected with a public interest as long as that con- 
dition prevailed. The implication of that position is that the 
existence of such condition would justify legislative price fixing 
whatever the cause or character of the emergency producing 
that condition. It has, however, never been decided that a fac- 
tual or virtual monopoly alone renders a business one affected 
with a public interest regardless of its economic or social im- 
portance. 

The legislative power to fix maximum prices has frequently 
been held compatible with the requirements of due process in- 
dependently of the existence of the facts denoted by the technical 
conception “affected with a public interest.” Federal statutes 
limiting the amount chargeable by attorneys for prosecuting 
various kinds of claims against the United States do not violate 
the due process clause of the Fifth Amendment,” even as ap- 
plied to contracts for such services antedating such statutes.’® 
Nor is the similar clause of the Fourteenth Amendment violated 
by state statutes limiting the fees of attorneys for services in 
connection with proceedings under state workmen’s compensa- 
tion acts.’® The principal reason for these decisions was the 
tendency of such legislation to prevent the danger of oppression, 
extortion and improvident bargains, and the socially injurious 
consequences thereof. This is also the ultimate basis for sus- 
taining usury statutes,®® and such provisions in small loan acts 
as those that treat wage assignments as loans subject to the in- 
terest rate provisions of such acts.*^ Legislative price-fixing is 
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sustained in cases such as those just discussed because it direct- 
ly protects a limited social group from oppi’ession and extortion 
to which the system of prices determined by individual bargain- 
ing exposes them, and thus indirectly protects society at large 
against effects that the legislatures are free to regard as evils. 

The due process problem involved in defining the legitimate 
scope of government’s power to fix the maximum prices that 
producers may charge consumers arises also in determining the 
scope of its power to fix minimum prices. The latter has been 
exerted both to fix minimum prices below which producers 
and vendors were not permitted to sell and to fix minimum pric- 
es required to be paid by buyers of goods or services to their 
producers or vendors. A public utility is not deprived of its 
property without- due process by being made to observe a leg- 
islatively fixed minimum rate in order to prevent an ultimate pub- 
lic injury through an impairment of its service, even though this 
prevented it from conducting a successful rate war with a com- 
petitor.*® A state may, as an incident to its power to conserve 
its public highways, prescribe minimum rates for private car- 
riers using the highways in competition with railroads even 
though the motive may have been the protection of the latter.** 
The field within which government resorted to this economic 
practise was greatly expanded during the depression when it was 
employed as an integral part of a wider plan of governmental 
price control having as its major objective raising the prices to 
be received by producers of agricultural products. The fixing of 
minimum prices to be charged by retail vendors as part of such 
a general plan does not deprive vendors of their property with- 
out due process.®* The opinion m the Nebbia Case rejected the 
theory that legislative price-fixing and price regulation were 
limited to “businesses affected with a public interest” in the 
sense of that phrase as developed in the earlier decisions, held 
that that phrase meant no more than that the business so de- 
scribed was, for adequate reasons, subject to control for the pub- 
lic good, and made the test of the liability of any business to 


w Pnblie Service Comraission of 
Montana v* Great Northern Utilities 
Go,, 289 U.S. 180, 63 S.Ct 546, 77 U 
Ed. lOSO. 

88 Stephenson v. Binford, 287 U.S. 
251, 53 S.Ot. 181, 77 L.Ed. 288, 87 
A.L.B. 721. 

M nebbia V. NEW yOEK, 291' 


U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940, 
89 AX.R. 1469, Black^s Gas. Con- 
stitutional Law, 2d, 441. See Bun- 
can V, City of Des Moines, 222 Iowa 
218, 268 N.W. 547, and State ex rel. 
Fulton V. Ives, 123 Fla. 401, 167 So, 
394, holding violative of due process 
ordinances fixing minimum prices for 
barbera 
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governmental price control depend on whether it could be jus- 
tified by principles applicable in determining the validity of any 
other form of exercise of a state’s police power or the federal 
government’s regulatory powers. The test is whether price con- 
trol is a reasonable means for dealing with an evil which the 
legislature is free to regard as such, or for the protection or pro- 
motion of any valid legislative policy. The earlier concept is 
still being employed by the courts,*® but has lost the greater part, 
if not all, of its mystical power. The use of the new test has 
resulted in holding valid the fixing of minimum prices to be paid 
by buyers to producers,*® amd in reversing former decisions hold- 
ing minimum wage laws violative of due process provisions of 
the federal Constitution.®'^ Minimum wage laws represent a spe- 
cial case of fixing the minimum price payable by purchasers to 
sellers. The change in general theory as to the test of the va- 
lidity of price control legislation under due process clauses is 
especially important at a time when the trend is toward an ex- 
pansion of government regulation and planning in the field of 
economic activities, whether directly or through codes formu- 
lated by private economic groups but deriving their legal force 
from an ultimate legislative source. 

The resort to price regulation by simultaneously fixing the 
minimum prices that a distributor must pay the producer and 
the minimum price he is permitted to charge those to whom he 
sells may produce a situation in which some distributors may be 
unable to conduct their business except at a loss. It has been 
held that due process is not violated by enforcing such a system 
upon such distributors who were in law permitted to sell at 
prices in excess of the established minimum but were as a prac- 
tical matter prevented from so doing. The loss was treated as 
due not to the state’s price control policy but to the risks of com- 
petition against which due process clauses afford no protection. 
The rule would undoubtedly be otherwise if the distributor had 
been limited to a maximum rather than a minimum selling 


Townsend r. Yeomans, 301 U.S. 
441, 67 S.Gt 842, 81 L-Ed. 1210. 

««Hegeman Farms Corp. y. Bald- 
win, 293 U.S. 163, 65 S.Ot. 7, 79 L. 
Ed. 259. 

Adkins y. Children's Hospital 
of District of Columbia, 261 U.S. 


525, 43 S.Ot 394, 67 L,Ed. 785, 24 
A.L.R. 1238; Morehead v. People 
of New York ex rel. Tipaldo, 298 U. 
S. 587, 56 S.Ot 918, 80 L.Ed. 1847, 
103 A.L.R. 1445; WEST COAST 
HOTEL CO. V. PARBISH, 300 U.S. 
379, 67 S.Ct 578, 81 L.Ed. 703, 108 
A.L.B. 1330, Black’s Cas. Constitu- 
tional Law, 2d, 494, 
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price.®* It is undetermined whether a state could validly em- 
ploy this dual form of price control so as to impose a loss on all 
those engaged in distributing a commodity, although the impli- 
cations of the reasoning of the opinion last cited would permit 
even that result. The distributors could avoid their losses by 
retiring from the business. 

There is a milder form of governmental regulation of prices 
in which the legislature, instead of fixing them itself or through 
an administrative board, merely requires sellers or buyers of a 
commodity to maintain in every locality in which they sell or 
buy that commodity the same price voluntarily maintained by 
them therefor in another locality, due allowance being made for 
differences in transportation costs to or from the several lo- 
calities. Statutes of this character have generally been aimed at 
practices frequently resorted to by those bent on monopoly. The 
imposition of such a limitation upon a seller’s freedom of action 
as an incident of a policy for the prevention of monopolies does 
not deny him due process.*® It is also valid to impose a similar 
restriction on a buyer’s freedom for the same purpose,®® but a 
statute prohibiting buyers of cream from buying at different 
prices in different localities, which was not limited to cases in 
which this was done for the purpose of obtaming a monopoly, 
has been held violative of due process as an arbitrary inter- 
ference with freedom of contract.®^ The principles of the Nebbia 
Case imply that the preseiwation of competition is not the only 
objective that would justify this form of price control. The cas- 
es in this field were decided without invoking the conception “af- 
fected with a public interest,” but by treating the issue like any 
other involving the validity of a regulation under the due proc- 
ess clauses of state and federal constitutions.®* 


sSHegeman Farms Corp. y. Bald- 
win, 293 U.S. 1G3, 55 S.Ct. T, 79 U 
Ed. 259. 

^ State ex rel. Young v. Standard 
Oil Co., Ill Minn. 85, 126 N.W. 527; 
State V. Drayton, 82 Neb. 254, 117 
N.W. 708, 23 L.R.A.,N.S., 287. 130 
Am.St.Rep. 671 ; Central Lumber 
Co. V. State of South Dakota, 226 U. 
S. 157, 33 S.Ct 66, 57 L.Ed. 164. 

0® State V. Bridgeman & Bussell 
Co., 117 Minn. 186, 134 N.W. 496, 
Ajiii.Cas.l913D, 41; State v. Fair- 
mont Creamery Co. of Nebraska, 153 


Iowa 702, 133 N.W. 895, 42 L.R.A., 
N.S., 821. 

91 Fairmont Creamery Co. t. State 
of Minnesota, 274 U.S. 1, 47 S.Ct 
506, 71 L.Ed. 893, 52 A.L.R. 163. 

93 The governments of the states 
and their political subdivisions are 
not prevented by the due process 
clauses of their respective constitu- 
tions, nor by that of the Fourteenth 
Amendment to the federal Constitu- 
tion, U.S.O.A.Const Amend. 14, from 
fixing prices at which they will con- 
tract with others; McMillan Go. t* 
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The state is limited in exercising its power to fix and regu- 
late prices by the requirements of the equal protection clause 
of the Fourteenth Amendment. This does not require it to reg- 
ulate all prices if it chooses to regulate any prices at all, but 
requires only that it effect no unreasonable classifications in 
carrying out its policy. The equal protection clause limits it 
not only in selecting the economic fields that are to be subjected 
to price regulation, but also prevents unreasonable classifica- 
tion in fixing the prices permitted or required to be charged 
by the several members of the regulated class. Thus a statute 
that permitted milk distributors not having a well advertised 
trade name to sell to retailers at one cent per quart less than the 
minimum fixed for those having such trade name was held not 
to deny the latter the equal protection of the law so far as these 
were in business prior to the enactment of the statute since it 
merely preserved the situation existing in that respect when the 
law was enacted, and had not been shown to produce gross un- 
fairness.®* The same statute weis, however, held to violate the 
equal protection clause so feir as it limited the right of distribu- 
tors, having no well advertised trade name, to sell at an ad- 
vantageous price differential to those members of that sub-class 
who were in business when the price control system first went 
into effect. It was held unreasonable in practically excluding 
from the business distributors entering the field after that date 
since all distributors were required to pay milk producers the 
same price.®* It does not, however, deny equal protection to a 
privately operated public utility to subject its rates to the con- 
trol of a public service commission from which its municipaUy 
owned competitor is exempt, since the differences between pri- 
vate and municipal corporations are sufficient to warrant that 
distinction in their treatment.®® The general principles defining 
the requirements of the equal protection clause in this field are 
the same as those applied in other fields, and the decisions de- 


Johnson, D.C., 269 F. 28. The pres- 
ently prevailing rule is that those 
constitutional provisions do not pro- 
hibit them from indirectly regulat- 
ing wages payable by contractors on 
public works through contract pro- 
visions; Malette v, Spokane, 77 
Wash. 205, 137 P. 496, 51 L.Il.A.,N.S., 
686, Ann.Oas.l915D, 225. 


93 Borden’s Farm Products Co. v. 
TenEyck, 297 U,S. 251, 56 S.Ot. 453, 
80 L,Ed. 669. 

94 Mayflower Farms, Inc. v. Ten- 
Eyck, 297 U.S. 266, 56 S.Ct. 457, 80 
L.Ed. 675. 

95 Springfield Gas & Electric Co. v. 
Springfield, 257 U.S. 66, 42 S.Gt 24, 
66 L.Ed. 131, 
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pend upon the reasonableness of the classification in the light 
of all the relevant facts of the particular case. 

Prohibition Against Confiscatory Price Regulation 
The power of government to fix and regulate prices for pri- 
vately conducted enterprises is not, however, unlimited even 
in those fields of economic activity in which it may validly be 
employed. The due process clauses of the Fifth and Fourteenth 
Amendments prevent the federal government and the states, 
respectively, from pressing price control to the point of con- 
fiscation, at least where that consists in prescribing maximum 
prices chargeable by producers or vendors of commodities or 
services. The qualification is added because all of the cases 
thus far decided applying the prohibition against confiscatory 
rate regulation have been of that character. They have also 
been cases in which the rates were not prescribed by a contract 
between the public and the regulated business enterprise. The 
prohibition against confiscation has been construed to mean that 
rates and prices prescribed by public authority must, ordinarily, 
permit a fair return to be earned on the fair value of the prop- 
erty devoted to the public use or employed in rendering the 
regulated service.®® A public utility is entitled to non-confisca- 
tory rates judged by that standard even though it be operating 
under a consent terminable at will by the city after the ex- 
piration of its franchise.®'* The principle does not, however, re- 
quire the public to permit a railroad or other public utility for 
which there is an insufficient economic justification, or which 
is being inefficiently operated, to charge rates that wUl permit 
them to earn what they would be permitted to earn if economi- 
cally justified and efficiently operated.®* The principle is not a 
form of social security for inefficient and uneconomic enter- 
prises. The burden of proof that the rates are confiscatory is 
upon the person assailing them, and this can not be met by show- 
ing that the rates are unremunerative for the regulated Hass 


M Smyth T. Ames, 169, U.S. 466, .18 
B.Ct 418, 42 L.Ec[. 819, was among 
the earliest cases to formulate the 
•principle In such language. It has 
been repeated in most subsequent 
rat^ cases. 
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Co., 246 U.S.,1T8, 38 S.Ct '2T8* 62 
D.Ed. 649. 

08 Arkansas Rate Cases, O.O., 187 
F. 290; Missouri, K. & T, Ry. Co. 
V. Love, O.a. 177 F, 493; Boyle v. 
St. Louis & S. F. E. Co., D.C., 222 F. 
639. 
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as a, whole* The test is to be separately applied .to each person, 
whose rates have been regulated.^® 

The application of the principle has given rise to a series of 
problems whose attempted solution has at times threatened; the 
success of the whole regulatory method. The most important 
of these has been how to determine the fair value of the prop- 
erty employed in rendering the service whose price was being 
regulated. The formula given in Smyth v. Ames^ required due 
consideration and weight to be given to original cost, repro- 
duction cost, the amount and market value of the stocks and 
bonds issued against the property, and several irrelevant mat- 
ters. The existing judicial attitude is that its ascertainment is 
not a matter of formulas, but that it requires the exercise of a 
reasonable judgment based upon a proper consideration of all 
the relevant facts.^ The stock and bond method has been re- 
jected as a method for ascertaining the required valuation.® 
The particular facts that have, however, exercised the greatest 
influence in applying this element in the rule against confiscation 
have been the cost of the property actually used in rendering 
the service, and its cost of reproduction, adjusted for the ac- 
crued depreciation.^ Valuations that ignored the latter have 
been frequently held to result in confiscation,® although valua- 


99 Aetna Ins. Co. v. Hyde, 275 U.S. 
440, 48 S.Gt. 174, 72 L.Ed. 357; 
Townsend y. Yeomans, 301 U.S. 441, 
r>7 S.Ct. 842, 81 L.Ed. 1210. 

1 169 U.S. 466, 18 S.Ct. 418, 42 L. 
Ed. 819. 

s Minnesota Rate Cases, Simpson 
Y. Shepard, 230 U.S. 352, 33 S.Ct 
729, 57 L.Ed. 1511, 48 L.R.A.,N.S., 
1151, Ann.Cas,1916A, 18. 

3 Chicago, M. & St. P. Ry. Co, v. 
Tompkins, O.C., 90 E. 368; Knox- 
ville Y. Knoxville Water Co., 212 U. 
S. 1, 29 S.Gt 148, 53 L.Ed. 371 ; Min- 
nesota Rate Gases, Simpson v. Shep- 
ard, 230 U.S. 352, 33 S.Ct 729, 57 
L.Ed. 1511. 

4 Knoxville y. Knoxville Water Co,, 
212 U.S. 1, 29 act 148, 53 L.Ed. 371; 
Willcox v. Consolidated Gas Co. of 
New York, 212 U.S. 19, 29 S.Ct 192, 
53 L.Ed. 382, 48 L,R.A.,N.S.,, 1184, 


15 Ann.Cas. 1034; Minnesota Rate 
Cases, Simpson v. Shepard, 230 U.S. 
352, S3 S.Ct 729, 57 L.Ed. 1511; 
Newton v. Consolidated Gas Co. of 
New York, 2-58 U.S. 165, 42 S.Ct. 264, 
66 L.Ed. 538; Galveston Electric 
Co. v. Galveston, 258 U.S. 388, 42 
S.Ct 351, 66 L.Ed. 678. 

5McCardle v, Indianapolis Water 
Co., 272 U.S. 400, 47 S.Ct 144, 71 L. 
Ed. 316; MISSOURI EX EEL. 
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tions that were based on historical cost and which practically 
ignored cost of reproduction have been sustained where a large 
part of the plant that was being valued had been recently con- 
structed.® Those based on the use of price indices have been 
rejected as violating due process requirements.’ The burden 
of proving rates confiscatory is not, however, sustained though 
the proof shows that the rates will not produce a fair return 
on valuations based on cost of reproduction, if the regulated 
producer’s actual experience and the history of the financial re- 
sults of the rates under attack, or of others that would be 
equally confiscatory by the usual tests, are in irreconcilable con- 
flict with the inference of confiscation.® This is a recent judi- 
cial trend that narrows the scope of the former rule. The use 
of valuation in testing the confiscatory character of rates re- 
quires a determination of the elements that have to be valued 
in computing the rate base. Property not presently used in 
rendering the service need be included only so far as reasonably 
required for expansion during a reasonable future period.® The 
value of franchises granted by the public without cost to the 
producer,’® the good will value,” and the cost of paving over 
mains that would have to be incurred if the plant were repro- 
duced,” need not be included in the valuation. The plant must 
be valued as a going concern, but this does not necessarily re- 
quire a separate allowance for “going concern value,” but does 
require the plant to be valued by taking into accoimt that it is 

« Los Angeles Gas & Electric Oorp. 

V. Railroad Commission of Califor- 
nia, 2S9 U.S* 2ST, 53 S.Ct. 637, 77 L. 
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19, 29 S.Ot. 192, 53 L.Ed. 382, 48 
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11 Cedar Rapids Gas Light Co. v. 
Cedar Rapids, 223 U.S. 655, 32 S.Ct. 
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iS Des Moines Gas Co, v. City of 
Des Moines, 238 U.S. 153, 35 S.Ct. 
811, 59 L.Ed. 1244. 
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part of an established business enterprise.^® Costs of financing 
and organization expenses must usually be included in comput- 
ing the rate base,^* but these may be excluded unless it is shown 
either that they were actually incurred or would have to be 
incurred under present conditions.®® The rate base must include 
an allowance for working capital.®® 

The application of the principle prohibiting confiscatory rates 
requires not only the ascertainment of the fair value of the 
property used in the service but also the ascertainment of the 
net earnings under the regulated rates in order that it may be 
determined whether the latter constitute a fair rate of return 
on that value. The computation of such net earnings involves 
the deduction from gross operating revenues of the expenses 
incurred in producing those revenues. Direct and overhead 
costs are both includible in the deductible expenses. There must 
be an adequate allowance for the depreciation of the property 
used in producing the service, and it has been held that it must 
be computed on the basis of the present value of the depreciable 
portion of the plant in order that the reserve may be adequate 
to replace it when replacement becomes necessary.®’ The fact 
that a public utility has made excessive depreciation charges in 
the past does not justify an indirect disallowance of adequate 
depreciation for the future by requiring operating deficits below 
a fciir return to be charged against the excessive depreciation 
reserve built up through the excessive depreciation of the past, 
since that would require past profits to sustain presently con- 
fiscatory rates.®® This fact, coupled with the fact that the de- 
preciation reserve will not be used to reduce the rate base if 


13 Cedar Rapids Gas Light Co. Y. 
Cedar Rapids, 223 U.S. 655, 32 S.Gt. 
389, 66 L.Ed. 594 ; Des Moines Gas 
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246 U.S. 178, 38 S.Ct 278, 62 L.Ed. 

14 Ohio Utilities Co. v. Public Util- 
ities Commission of Ohio, 267 U.S. 359, 
45 S.Ct 259, 69 L.Ed. 656. 
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17 United Rys. & Electric Co. of 
Baltimore v. West, 280 U.S. 234, 50 
S.Ct 123, 74 L.Ed. 390; see, also, 
discussion of depreciation adjust- 
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64 S.Ct 658, 78 L.Ed. 1182. 
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expert testimony based on an inspection of the property shows 
it to be excessive,^® permits the utility to include in the rate base 
an amount of value already recovered from the public through 
its policy of excessive depreciation. The fact that tlie deprecia- 
tion reserve is shown to be excessive is, however, a factor in 
determining what is an adequate depreciation expense charge.®® 
The expenses recoverable through the rates must be reasonable, 
but they are generally deemed such, whatever their amount, if 
they are the result of dealing at arm’s length. If they are not 
the result of such dealing, but rather result fi'om arrangements 
between members of an affiliated group, affirmative evidence of 
their reasonableness is required, and the public is entitled to 
limit recoverable expenses to a fair amount.®^ The same princi- 
ple is applied to prevent the regulated utility from understating 
its income by diverting a part of it to a controlled subsidiary.®® 
Subject to such limitations, all operating costs must be per- 
mitted to be recovered through the rates. Capital expenditures 
may not be treated as operating expenses.®® 

The last requirement of the rule against confiscation is that 
the net operating income must constitute a fair return upon 
the fair value of the property used in rendering the services for 
which maximum rates have been established. What constitutes 
a fair return is not a matter of fixed rule but of fair and rea- 
sonable judgment The rate should reflect the risk factor con- 
nected with the business, and should be sufficient to maintain 
the utility’s credit and attract capital to the utility field.** It 
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has also been stated that it should be large enough to permit a 
reasonable dividend and the transfer of something to surplus.*® 

The application of the rule prohibiting confiscatory rates is 
easiest in cases in which a utility renders a single service in a 
single market. Additional problems arise where it renders num- 
erous services or serves two or more distinct markets. The 
problem of the unit to which the “confiscation rule” shall be 
applied offers the greatest difficulties in the case of railroad 
services, but occurs elsewhere also. It was early decided that 
the constitutionality of a general regulation of intrastate rates 
must be judged by whether those rates permit the earning of 
a fair return on the fair value of the property employed in 
rendering intrastate service.*® The same principle has been 
applied to intrastate telephone rates.®’ Rates prescribed for 
the passenger service of a railroad must permit the earning 
of a fair return on the property used in that branch of the 
service,*® but their confiscatory character may be tested by 
their results over the whole line instead of on particular parts 
thereof.*® A state may not segregate a particular class of traffic 
and compel a carrier to transport it in intrastate commerce at 
less than cost, or without a substantial compensation, even 
though the return of the carrier from its entire intrastate 
operations may be adequate.*® Departures from these principles 
have been sanctioned in the case of particular rates where neces- 
sary to prevent unreasonable discrimination.** A public utility 
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is no more entitled to have the validity of particular rates de- 
termined by treating its entire business as a unit than is the 
state, and a specific rate that is remunerative is not rendered 
confiscatory merely because the utility’s entire business may 
be unprofitable any more than the profitableness of the entire 
business justifies a state in enforcing unremunerative rates in 
particular cases.®* It is necessary in passing on the validity 
of particular rates, or of rates covering a part only of the serv- 
ices rendered by a utility, to determine both the value of the 
property used in rendering the regulated service and the costs 
incurred therein. The value of property used m common in 
rendering it and other services, and operating expenses not di- 
rectly assignable to it, must be allocated to it on some basis. 
The general method employed is to allocate values and apportion 
expenses on the basis of factors that reflect the use of the prop- 
erty in producing the service and the extent to which it is fairly 
responsible for and chargeable with operating expenses.®® 

The diflSculties inhering in the problem of determining the 
confiscatory character of rates, and the fact that the process 
involves many uncertain matters that have to be estimated, has 
led courts to sanction resort to test periods.®* It has also been 
held that the state may prescribe temporary rates pending 
investigation required to fix permanent rates, even though they 
be confiscatory, if provision is made for allowing the utility 
to recover any deficiency below the constitutionally protected re- 
turn through the rates finally fixed.®® Temporary rates that 
are confiscatory may not be enforced in the absence of some 
provision safeguarding the utility against ultimate loss from 
their enforcement.®* The devices of test periods and temporary 
rates were devised to meet the difficulties resulting from the 
excessive duration of rate litigation. 


S3 Wabash Valley Electric Co. t. 
Young, 28T U.S. 488, 53 S.Ct 234, 77 
L.E(i. 447. 

33 Chicago, M. & St P. K. Co. r. 
Tompkins, 176 U.S. 167, 20 S.Ct 336, 
44 L.Bd. 417? Boyle v. St Louis & 
S. P. R. Co., D.a, 222 F. 539; 
Arkansas Rate Cases, C.C., 187 F. 
290. 


564, 37 S.Ct 701, 61 L.Ed. 1317; 
Groesbeck v. Duluth, S. S. & A. R. Go., 
250 U.S. 607, 40 S.Ct 38, 63 L.Ed. 
1167. 

35 Bronx Gas k Electric Co. v. 
Maltbie, 271 N.Y. 364, 3 :N.E.2d 512. 

36 Prendergast y. New York Tel. 
Co., 262 U.S. 43, 43 S.Ct 466, 67 L. 
Ed. 853. 


34 Darnell v. Edwards, 244 U.S, 
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Special Regulations Applicahle to Public Utilities 

The category of “business affected with a public interest” 
has lost much of its importance as a factor defining the scope 
of governmental price regulation. It has not yet been abandoned 
as a test for defining the industries subject to types of regula- 
tion from which ordinary businesses are immune. A person 
embarking his capital in the latter cannot be compelled to in- 
crease his facilities. Nor has it ever yet been decided that this 
duty may be imposed on every business that had been classed 
as one affected with a public interest for purposes of subjecting 
it to governmental price control. The cases sustaining the im- 
position of the obligation to furnish adequate facilities to the 
public, and to expand inadequate facilities if that be necessary 
to meet the former obligation, have practically always involved 
what are sometimes described as quasi public businesses con- 
ducted under a public grant imposing a correlative duty to 
operate. Common carriers and utilities enjoying special fran- 
chises are the principal members of that class. A statute im- 
posing that character upon a person who hsis never held him- 
self out as such deprives him of his property without due proc- 
ess of law,®’ and a state’s act conditioning the right of a contract 
carrier to use its highways on his subjecting himself to the 
system of regulation applicable to common carriers denies him 
due process.®* Those who have voluntarily held themselves 
out as common carriers, or entered the public utility field, are 
deemed to have assumed the obligation to furnish adequate 
facilities to serve the public, and may be compelled to construct 
additional facilities to meet that obligation at their own ex- 
pense.®® 'This does not deny them due process if the require- 
ment is reasonable, and it is not unreasonable merely because 
the expenditure will not prove immediately remunerative or 
may even involve a loss.'*® The cost and the probable income 
from the increased facilities are, however, factors bearing on 
the reasonableness of the requirement. These principles have 
been applied to sustain orders requiring railroad to construct 

ST MicWgan Public Utilities Com- 249 U.S. 416, 39 S.Ct. 343, 63 L.M. 
mission v. Duke, 266 U.S. 570, 45 S. 679; Lake Erie & W. E. Co. v. 
Gt 191, 69 L.Ed. 445, 36 A.L.R. 1105. Illinois Public Utilities Commission 

of Illinois ex rel. Cameron, 249 U.S. 

88 Frost V. Railroad Commission 422 , 39 S.Ct. 345, 63 L.Ed 684 
ot California, 271 U.S. 683, 46 S.Ct. 

605, 70 L.Ed. 1101, 47 A.L.R. 457. 40 Western & A. R. R. Co. y. Geor- 

gia Public Service Commission, 267 

8® Chicago & N. W. B. Co. v, Ochs, U.S. 493, 45 S.Ct. 409, 69 L.Ed. 763. 

Rottschaefer Const.Law— 32 
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spur tracks to serve particular industries '^ and switch connec- 
tions with other railroads to facilitate an exchange of traffic,^ 
and requiring gas companies to extend their mains to are^ 
covered by their franchises.^ Due process is, however, violated 
by requiring a railroad to construct private facilities at its ex- 
pense,** and by compelling these quasi-public businesses to enter 
a new field which they have never assumed to serve.*® Their 
right to discontinue their services may also be restricted. Due 
process is violated by a statute requiring owners of a business 
other than these quasi-public businesses to continue the business 
as long as it is operating without loss.*® It is not violated by 
imposing that requirement upon those engaged in these quasi- 
public businesses,*’ but, in the absence of a contract obligation 
to continue, they cannot be compelled to continue operations at 
a loss since that would deprive them of property without due 
process.*® A state may, however, validly insist that they do not 
discontinue a part only of the services they are obligated to 
perform under a single franchise, and may limit them to discon- 
tinuing the whole of the service if that is unremunerative.*® The 


41 See cases cited in notes 39 and 
40. 

43 Wisconsin, M. & P. R, Co. v, 
Jacobsen, 179 U.S. 287, 21 S.Ct 115, 
45 L.Ed. 194; Grand Trunk R. Co. 
of Canada v. Michigan Railroad Com- 
mission, 231 U.S. 457, 34 S.Ct. 152, 
5S L.Ed. 310. 

48 People of State of New York ex 
lel. New York & Queens Gas Co. v. 
McCall, 245: U.S. 345, 38 S.Ct, 122, :62 
L.Ed. 337; People's Natural Gas Co, 
V, Public Service Commission of 
I>ennsylvania, 270 U.S. 550, 46 S.Ct 
371, 70 L.Ed. 726. 

44 Great Northern Ry. Co. v. Min- 
nesota ex rei. Railroad & Warehouse, 
238 U.S. 340, 35 S.Ct 753, 59 L.Ed. 
1337 ; Great Northern Ry. Co. v. 
Cahill, 253 U.S. 71, 40 S.Ct 457, 64 
L.Ed. 787, 10 A,L.R. 1335; Missouri 
Pac. R. Co. v. Nebraska, 217 U.S. 
196, 30 S.Ct 461, 54 L.Ed. 727, 18 
Ann.Cas. 989. 

45 Southern Bell T. ^ T. Co. v. 
Calhoun, 287 P. 381. 


46 0HAS. WOLFF PACKING CO. 
V. COURT OP INDUSTRIAL RELA- 
TIONS OF KANSAS, 267 U.S. 562, 
45 S.Ct. 441, 69 L.Ed. 785, Black's 
Constitutional Law, 2d, 488. 

4'!' Fort Smith Light & Traction Co. 
V. Bourland, 267 U.S. 330, 45 S.Ct. 
249, 69 L.Ed. 631. 

48 Brooks- Scanlon Co, v. Railroad 
Commission of Louisiana, 251 U.S. 
396, 40 S.Ct 183, 64 L.Ed. 323; 
Bullock V. Florida ex rel. Railroad 
Commission of Florida, 254 U.S, 613, 
41 S.Ct 193, 65 L.Ed. 380; Railroad 
Commission of State of Texas v. 
Eastern Texas R. Co,, 264 U.S. 79, 
44 act 247, 68 L.Ed. 569; Chesa- 
peake & Ohio Ry. Co. v. Public Serv- 
ice Commission of West Virginia, 242 

U. S. 603, 37 S.Ct 234, 61 L.Ed. 520. 

40 Fort Smith Light & Traction Co, 

V. Bourland, 267 U.S. 330, 45 S.Ct 
249, 69 L.Ed. 631; Broad River Pow- 
er Co. V, South Carolina ex rel. 
Daniel, 281 U.S. 537, 50 S.Ot 401, 74 
L.Ed. 1023. 
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states frequently require such businesses to procure the consent 
of public authorities before they can discontinue their services, 
and the foregoing principles are employed to determine when 
withdi’awal without such consent is legal. The state’s power to 
deny persons the right to engage in such businesses by refusing 
them a certificate of convenience and necessity is as well estab- 
lished as its power to force them to continue operations, and a 
denial of such certificate does not violate due process if the 
refusal is not arbitrary.®® Business of this class may also be 
subjected to numerous other forms of regulation that would be 
held so unreasonable as to violate due process in the case of 
other businesses. Thus railroads may be compelled to accept and 
carry freight in cars not their own even though this results in 
their own equipment remaining idle.®^ The initial carrier may 
also be made liable to the shipper for damages caused by con- 
necting carriers, if it is subrogated to the shipper’s rights against 
the carrier actually responsible for the wrong,®* and a similar 
liability may be imposed on any carrier in a through route un- 
der the same limitation.®* The regulation of other aspects of 
the activities of these businesses has been frequently sustained 
without invoking their special character. Thus laws requiring 
railroads to operate their trains with a prescribed minimum of 
employees,®^ imposing on them liability for damages for stock 
killed in consequence of their neglect to fence their roads or to 
provide cattle gUcirds,®® and making them liable for property 
destroyed by fire commimicated by their locomotives,®® have 
been held not to violate due process by reasoning of a kind that 
might be found in passing on the validity of statutes not affect- 
ing these quasi-public businesses. It is a fair question whether 
future decisions may not validate the extension to ordinary 


60 Stanley v. Public Utilities Com- 
mission, 295 U.S. 76, 65 S.Ct. 628, 
79 hMd. 1311 

61 Chicago, M. & St. F. B. Co. v. 
Iowa, 233 U.S. 334, 34 S.Ct. 592, 58 
L.Ed. 98S. 

62 Atlantic Coast line B. Co. v. 
Riverside Mills, 219 U.S. 186, 31 S. 
Ct 164, 55 L.Ed. 167, 31 L.B.A.,N,S., 
7; Chicago & N. W. By. Co. v. Nye* 
Schneider-Powler Co., 260 U.S. 36, 
43 S.Ct. 55, 67 L.]Bd. 115. 


63 Atlantic Coast Line B. Co. v. 
Glenn, 239 U.S. 3S8, 36 S.Ct 154, 
60 L.Ed. 344. 

64 St Louis, I. M. & S. B. Co. v. 
Arkansas, 240 U.S. 518, 36 S.Ct 443, 
60 L.Ed. 776. 

65 Minneapolis & St L. B. Co, v, 
Beckwith, 129 U.S. 26, 9 S.Ct 207, 82 
L.Ed. 685. 

66 St Louis & S. F. B. Co. T. Math- 
ews, 166 U.S. -1, 17 S.Ot 243. 41 L-Ed 
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businesses of some of the extraordinary regulations already 
sustained for these so-called quasi-public businesses.®’ 


REGULATION OF CAPITAL AND LABOR RELATIONS 

243. Government may intervene to regulate the relations of capi- 
tal and labor, and the resulting restrictions on freedom of 
contract do not, if reasonable, deprive either capital or labor 
of liberty or property without due process of law. The 
present trend is in the direction of permitting a more ex- 
tensive governmental intervention in this field than hereto- 
fore. 

Regulating Hours of Labor 


The right to labor, and to enter into contracts relating there- 
to, is a part of the liberty and property protected against unrea- 
sonable governmental regulation by the due process clauses of 
our constitutions.®* It is, however, no more immune from rea- 
sonable regulation than are the other rights included within those 
terms. It has been authoritatively stated that “the liberty safe- 
guarded is liberty in a social organization which requires the 
protection of law against the evils which menace the health, 
safety, morals and welfare of the people”, and that “liberty un- 
der the Constitution is thus necessarily subject to the restraints 
of due process, and regulation which is reasonable in relation to 
its subject and is adopted in the interests of the co mm unity is 
due process.”®® The past half century has been marked by a 
great body of both state and federal legislation limiting the free- 
dom of employers and employees with respect to the terms and 
provisions of the contract of employment. A great deal of this 
has been predicated on the view that state intervention was nec- 
essary to prevent the inequality of bargaining power between 
employer and employee from producing what were deemed so- 
cially injurious consequences, and this view has received judi- 
cial sanction.®® The legislation limiting the hours of labor that 


S'? Private carriers may, for ex- 
ample, be subjected to many regula- 
tions formerly deemed applicable to 
common carriers only; see Stephen- 
son V. Binford, 287 U.S. 251, 53 S.Gt 
181, 77 I^Ed. 288, 87 A.L,K. 721. 

58LOCHNEE,; v.-' 'PEOPBB 
STATE OE NEW YOEK, 198 tJ.S. 
45, 25 S.Ct 539, 49 Ii.Ed. 937, 3 Ann. 


Gas. 1133, Black’s Gas, Constitu- 
tional Law, 2d, 467, 

69 WEST COAST . HOTEL CO. t. 
PARRISH, 300 U S. 379, 57 S,Ct 578, 
81 L.Ed. 703, 108 A.L.R, 1330, Black’s 
Cas. Constitutional Law, 2d, 494. 

60 Holden v. Hardy, 169 H.S. 366, 
18 act 383, 42 L.Ed. 780. 
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has thus far been sustained as consistent with due process has 
been held valid principally because reasonably deemed by the 
legislatures promotive of the public health. Statutes limiting 
working hours for women to ten hours in specified industries 
have been held not to deny either employer or employee due 
process for reasons that would justify such limitation in prac- 
tically every known industry.®^ Those limiting such employment 
to eight hours in certain lines such as hotels and hospitals have 
also been sustained against due process objections,®* but an eight- 
hour law for women employed in mercantile establishments was 
held to violate the due process clause of a state constitution re- 
gardless of its validity under the due process clause of the Four- 
teenth Amendment to the federal Constitution.®® The equal pro- 
tection clause is not violated by restricting such statutes to wo- 
men, by excluding women employed in other lines, or even some 
employed in the same line.®* The right of the state to limit the 
hours of labor of adult males in dangerous or unhealthful oc- 
cupations was established at an early date,®® and more recently 
its right to limit their working hours to ten in manufacturing 
establishments has been sustained.®® This case may be taken 
as definitely eliminating Lochner v. New York ®’ as a factor in 
the constitutional issues raised by legislation of this character. 
A federal eight-hour law for adult male employees of interstate 
railroads was held not to violate the due process clause of the 
Fifth Amendment, but the scope of the decision must be deemed 
limited because of the emphasis upon the emergency character 
of the statute found in the majority opinion.®* It has been inti- 
mated that limitation of hours of labor would be invalid if push- 
ed to an indefensible extreme.®* It is too early to determine 


eiMULLEB V. OREGON, 208 U.S. 
412, 28 S.Ct. 324, 52 UEd. 651, 13 

Ann.Caa 957, Black’s Cas. Constitu- 
tional Law, 2d, 476; Eiley v. Com- 
monwealth of Massaehusetts, 232 U.S-. 
671, 34 S.Ct 469, 58 L.Ed. 788 ; Miller 
T. Wilson, 236 U.S. 373, 35 S.Ct 342, 
m L.Ed. 628, L.E.A.1915F, 829., 

62 Miller V. Wilson, supra, footnote 
61; Bosley v. McLaughlin, 236 XJ.S. 
386, 35 S.Ct 345, 59 L.Ed. 632. 

State ¥. Henry, 37 N.M. 536, 25 
P.2d 204, 90 A.L.E. 805. 

M Dominion Hotel, Inc. v. State of 
Arizona, 249 U.S. 265, 39 S.Ct 273, 63 
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notes 61 and 62. 
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66 Bunting v. State of Oregon, 243 
U.S. 426, 37 S.Ct 435, 61 L.Ed. 830, 
Ann.Cas.l918A, 1043. 

67 198 U.S. 45, 25 S.Ct 539, 49 L. 
Ed. 937, 8 Ann.Cas. 1133. 

68 Wilson V, New, 243 U.S. 332, 37 
S.Ct 298, 61 L.Ed. 755, L.R.A.1917E, 
938, Ann.Cas.l918A, 1024. 

69 Bosley t. McLaughlin, 236 U.S. 
885, 85 S.Ct 345, 59 L.Ed. 632. 
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the part that factors other than public health and morals, such 
as economic theories of spreading work, are to play in defining 
the “indefensible extreme.” Compulsory limitation of hours, 
however, must be by governmental action, and it denies due 
process to delegate the power to private persons.™ The state 
and federal governments may limit the hours that employees 
of public contractors may labor in the performance of those 
contracts.’*^ Their power to do so is probably not subject to the 
suggested limit on their power to prescribe maximum hours for 
private employers and employees. A state may also impose rea- 
sonable limitations on the time of day during which women may 
be employed. It does not violate due process to prohibit them 
from working in restaurants between 10 P. M. and 6 A. M. since 
this is a reasonable health and morals measure, nor does it de- 
ny equal protection to except therefrom singers, perfoimers and 
cloak room attendants.™ A state’s right to prohibit completely 
the industrial employment of minors below sixteen years is def- 
initely established,™ but this power to protect minors must be 
reasonably exercised if it is to be valid. 

Minimum Wage Legislation 

The wage term in contracts of employment is not beyond 
reasonable governmental regulation. A statute requiring cor- 
porate employers to pay wages at stated periods does not vio- 
late due process,™ and some of the reasoning supporting that 
conclusion would justify a similar requirement for non-corporate 
employers. Statutes prohibiting the payment of wages in store 
orders or in checks redeemable in an 5 i 1 Mng other than money 
do not invalidly limit freedom of contract.™ Laws providing 


Carter v. Carter Coal Go,, 298 
U.S. 238, 56 act 855, 80 L.Ed, 1160. 
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72 Radice v. People of State of 
New York, 264 U.S. 292, 44 S.Ct 325, 
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73 Sturges & Bum Mfg. Co. ' t. 
Beauchamp, 231 U.S. 320, 34 S.Ct 
60, 58 L.Ed. 245, L.K.A.1915A, 1196; 
Re Weber, 149 Gal. 392, 86 P. 809; 
Inland Steel Co. r, Yedinak, 172 Ind. 
423, 87 N.E. 229, 139 Am.StRep. 889; 
Starnes r. Albion Mfg. Co., 147 N.O. 
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15 Ann.Oas. 470. 

74 Erie It Co. v. Williams, 238 U.S. 
685,; 34 :S.Ct :'761, ' 58 i:i.Ed.' 1155,; 51 

L.R.A.,N.S., 1097. 

76 Keokee Consolidated Coke Co. t. 
Taylor, 234 U.S. 224, 34 S.Ct 856, 
■58 L.Ed* 1288 ; Knoxville' Iron' Co. 
Harbison, 183 U.S. 13, 22 S.Ct. 1, 
46 L.Ed. 55. Cl Owen v. Westwood 
Lumber Co., D.C., 22 F.2d 992, hold- 
ing violative of due process as an tin- 
reasonable intejrference with freedom 
of contract a statute making it a 
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that miners paid on the basis of coal mined shotdd be paid on 
the basis of unscreened coal have also been sustained.’® This 
latter amounted in substance to a direct regulation of wages 
although the wage rate was still left open for private bsu-gain- 
ing. The attempt of government to prescribe minimiun wages 
for adult women was first held to deprive both them and their 
employers of liberty and property without due process.” This 
position was subsequently reaffirmed in a case involving a stat- 
ute which differed from that passed on in the prior case in 
requiring the minimum wage to correspond to the reasonable 
value of the services of the employee.’* The theory of the pre- 
vailing opinion was that the states were entirely without pow- 
er “by any form of legislation to prohibit, change or nullify con- 
tracts between employers and adult women workers as to the 
amount of wages to be paid.” These cases were overruled short- 
ly after the decision m the latter of them by a decision which held 
that a statute authorizing a board in substance to fix minimum 
wages for women in industry which would be adequate for their 
maintenance did not deprive employers of liberty or property 
without due process of law, nor violate the equal protection clause 
by its restriction to minors and adult women.’® The fixing of wa- 
ges for adult male operating employees of interstate railroads 
for a limited period pending an official investigation of an ex- 
isting dispute between the railroads and their employees was 
held not to violate the due process clause of the Fifth Amend- 
ment.*® The emphasis of the Court on the temporary and emer- 
gency character of the measure does not warrant the inference 
that the fixing of minimum wages for adult males would be val- 
id as a general policy , although the specific emphasis in that case 
cannot be said to imply that such policy would be valid only as 


employee to board at a company ho- 
tel or buy at a company store by 
threats of discharge or other forms 
of intimidation. 

tcMcLBAN V. STATE OF AR- 
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a temporary and emergency measiire. The majority opinion in 
the case finally sustaining minimum wages for adult women 
workers held the measure to be a reasonable means for eliminat- 
ing the socially undesirable consequences of the disparity in bar- 
gaining power of employers and employees (stating that this 
factor was especially applicable to the employment of women), 
and also supported its conclusion by denying that the due proc- 
ess clause requires a state to bear the burden produced by low 
wages and thus indirectly subsidize “unscrupulous employers.” 
These reasons would equally sustain the application of minimum 
wage statutes to adult male employees. The validity of minimum 
wage statutes under due process clauses has, however, been de- 
termined only in their application to women and minors, and it 
has also been definitely determined that giving them that lim- 
ited scope does not violate the equal protection clause of the 
Fourteenth Amendment to the federal Constitution. 

Employer^ Liability and WorTcmen’s Compensation Acts 
The common law distributed the losses resulting from injuries 
to employees in the course of their employment by a system of 
rules that imposed those losses on the employer only if due to 
his negligence, and even then only if the employee’s own negli- 
gence had not contributed to the injury, if that of a fellow serv- 
ant had not so contributed, and if the injury were not due to a 
risk voluntarily assumed by the employee. These rules were 
not placed, by the Fourteenth Amendment, beyond the states’ 
power to alter them through legislation designed to promote the 
general welfare by the enactment of other and reasonable rules 
of liability.*^- Statutes effecting a redistribution of those risks 
have been frequently sustciined. The employer’s property is not 
taken without due process by statutes depriving him of the de- 
fences denoted by the fellow servant, assumption of risk, and 
contributory negligence rules where the employee’s contributory 
negligence is neither wilful nor intentional.®* A state may also 
declare void contracts intended to prevent the application of any 
standard of liability that it may impose.*® A state may, how- 

81 Arizona Copper Co. v. Hammer, U.S. 205, 8 S.Ct. 1161, S2 L.Ed. 107 ; 

250 U.S. 400, 39 S.Ct. 553, 63 L.Ed. Missouri Pac, Ey. Co. T. Castle, 224 
1058, 6 A.L.E. 1537. U.S. 541, 32 S.Ct. 606, 56 UEd. 875. 

82 Ives V. South Buffalo By. Co,, 88 Chicago B. & Q. R. Co. v. Me- 
201 N.Y. 271, 94 N.B. 431, 34 L.R.A., Guire, 219 U.S. 649, 31 S,CL 259, 55 
N.S., 162, Ann.Cas.l912B, 156; Mis- L.Ed. 328. 
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ever, go even beyond the mere denial of certain common law de- 
fenses to the employer when sued by an employee for an inju- 
ry occurring in the course of employment, and, at least in what 
may reasonably be held to be hazardous industries, substitute 
liability without fault for that based on the employer’s fault. 
This has been accomplished through the enactment of employ- 
ers’ liability and workmen’s compensation acts in most of the 
states. The imposition of liability without fault upon employ- 
ers that is frequently effected by these acts does not deprive 
them of liberty or property without due process of law.®* Work- 
men’s compensation acts have been either optional on the part 
of both the employers and employees, or compulsory with re- 
spect to one or both of them. Both types have been held to 
meet the requirements of due process clauses.*® A system which 
accords an injured employee alone an option not allowed employ- 
ers does not on that account deny the latter either due process 
or the equal protection of the laws.*® Resort to an optional sys- 
tem of workmen’s compensation is vaM, and the state may re- 
sort to any reasonable device to insure acceptance of the poli- 
cy embodied in workmen’s compensation acts. It may for that 
purpose penalize non-assenting employers by depriving them of 
their usual common law defenses, and non-assenting employees 
by cutting down their common law rights against assenting em- 
ployers, and these differences in treatment between assenting 
and non-assenting employers and employees do not involve any 
violation of the equal protection clause of the Fourteenth Amend- 
ment.*’ Due process is not violated by requiring employers of 
a given class to contribute to a fund controlled and administer- 
ed by the state out of which compensation awards are to be paid, 
although this has the effect of forcing the employers of the 


M Mountain Timber Co. r. Wash- 
ington, 243 U.S. 219, 37 S.Ct 260, 61 
L.Ed. 685, Ann.Cas.l917D, 642 ; Haw- 
kins T. Bleakly, 243 U.S. 210, 37 S. 
Ot 255, 61 L.Ed. 678, Ann.Cas.l917D, 
637 ; New York Cent. H. Co. v. 
White, 243 U.S. 188, 37 S.Ct. 247, 61 
U.Ed. 667, L.B.A.1917D, 1, Ann.Cas. 
1917D, 629; Jeffrey Mfg. Co. v. 
Blagg, 235 U.S. 571, 35 S.Ct. 167, 59 
L.Ed. 364; Middleton v. Texas Pow- 
er & Light Co., 249 U.S. 152, 39 S. 
Ct. 227, 63 L.Ed. 527; Lower Vein 
Coal Co. V. Industrial Board of In- 


diana, 255 U.S. 144, 41 S.Ct. 252, 65 
L.Ed, 555. 

85 See cases cited in footnote 84. 

86 Arizona Copper Co. v. Arizona, 
250 U.S. 400, 39 S.Ct 553, 63 L.Ed. 
1058, 6 A.L.R. 1537. 

87 Jeffrey Mfg. Co. v, Blagg, 235 
U.S. 571, 35 S.Ct. 167, 59 L.Ed. 364; 
Hawkins v. Bleakly, 243 U.S. 210, 37 
S.Ct. 255, 61 L.Ed. 678, Ann.Cas. 
1917D, 637; Middleton v. Texas Pow- 
er & Light Co., 249 U.S. 162, 39 S, 
Ct 227, 63 L.Ed. 527. 
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class to assume financial responsibilities to meet liabilities im-^ 
posed on others of the class.** Systems of workmen’s compensa- 
tion may validly require employers to make pasmients to the 
State for the vocational rehabilitation of injured employees in 
addition to their liability to compensate the injured employee; *® 
and a statute that imposes on a third party whose negligence 
caused the injury for which an employer has made compensa- 
tion the duty to reimburse the employer for contributions to 
such fund do not deprive the wrongdoer of his property with- 
out due process of law.®® Considerations of administrative con- 
venience justify exempting small employers from the provisions- 
of workmen’s compensation acts, and this denies equal protec- 
tion of the law to neither the excluded employers or employees 
nor the included employers or employees.®^ It has been held that 
non-resident alien beneficiaries of employees may be discrimi- 
nated against,®* or entirely excluded from,®* the provisions of 
such acts. The workmen’s compensation legislation that has 
thus far been sustained has been limited to hazardous employ- 
ments, but much of the reasoning would justify its extension 
to non-hazardous emplosnnents as well. Its scope can be prac- 
tically extended by judicial willingness to accept legislative judg- 
ments as to what are hazardous employments.®* Due process, 
however, would invalidate any attempt to make an employer lia- 
ble to an employee for an injury in no manner related to his 
employment,®® but courts have been liberal in defining the inju- 
ries that may reasonably be held attributable to employment.®* 
Liberty of contract is not imconstitutionally restricted by pro- 
hibiting contracts interfering with the policies embodied in em- 


88 Mountain Timber Co. v. Wash- 
ington, 243 U.S. 219, 37 S.Ct 260, 61 
L.Ed. 685, Ann.Cas.l917D, 642. This 
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89 Sheehan Co. v. Shuler, 265 U.S. 
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91 Jeffrey Mfg. Co, v, Blagg, 235 
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Co., 249 U.S. 162, 39 S.Ct. 227, 63 L. 
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94 Ward & Cow v, Krinsky, 259 U. 
S. 503, 42 S.Ct. 529, 66 L.Ed. 1033, 
28 A.L.R. 1207. 
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ployers’ liability and workmen’s compensation acts.®'* The prin- 
cipal factor that' has induced judicial acceptance of these modem 
substitutes for the common law system of distributing the losses 
resulting from industrial accidents and injuries has been the rec- 
ognition of the socially undesirable results of the common law 
S3^tem and of the reasonableness of methods for promoting the 
distribution of such losses over the community at large in the 
same manner as other costs of production are spread. 

Social Security Legislation 

It has come to be a widely accepted view that the costs of 
maintaining superannuated workers and of unemployment should 
be distributed as part of the costs of production of commodities 
and services instead of being eitiier borne immediately by the 
unemployed or imposed upon the general public to be defrayed 
by general taxation. This has led to legislation establishing com- 
pulsory retirement and pension systems, and unemployment in- 
surance systems, that have generally provided for the creation 
of fxmds controlled and administered by public authorities to 
which employers alone, or both employers and employees, have 
been compelled to make financM contributions. Legislation of 
this character has also specified those entitled to distributions 
from funds thus created, and the conditions precedent to their 
right to share therein. It has in some instances been predicat- 
ed on the power of government to regulate and in others on its 
taxing power. The power of the federal government to impose 
such systems by way of regulation can be exercised only so far 
as it lies within its delegated powers, and even then is its exer- 
cise thereof subject to the due process clause of the Fifth Amend- 
ment.*® The principal limits on the states’ power to enact such 
legislation are found in the provisions of the Fourteenth Amend- 
ment to the federal Constitution and similar provisions of their 
respective state constitutions. It has been held that due proc- 
ess is violated by the provisions of a retirement plan so far as 
it (a) required the employers to pay pensions to all who had 
been in their employ within one year prior to the enactment of 
the statute establishing the system irrespective of any future 

OT Mondou Y. New York, N. H. & 98 The Eaiiroad Retirement Act 45 

H. R. Co., 223 U.S. 1, 32 S.Ct. 169, U.S.C.A. §§ 201-214, was, for ex- 
56 li.Ed. 327, 38 Ij.R.A.,N.S., 44; ample, held to be outside the federal 
Philadelphia, B. & W. R. Co. v. power to regulate interstate com^ 
Schubert, 224 U.S. 603, 32 S.Gt. 589, merce; Railroad Retirement Board 
56 L.Ed. 911 (case in which contract v, Alton R. Co., 295 U.S. 330, 55 S.Ct* 
antedated enactment of the statute.) 758, 79 L.Ed. 1468. 
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re-employment, (b) measured the pension payable by the total 
years of employment in the industry to which the system applied 
regardless of whether such employment had been by the em- 
ployer required to pay the pension or by another in that indus- 
try, (c) based the amount payable on employment prior to the 
enactment of the statute during which the employees had made 
no contribution, (d) required the pasment of pensions to those 
who had contributed nothing to the pension fund, (e) included 
among employees the representatives of employees’ organiza- 
tions who, after ceasing to be employed, continued to pay into 
the pension fund, and (f) treated all the individual employers as 
a unit and thus produced a discrepancy between the contribu- 
tions of an individual employer to the fund and his draft there- 
on to pay pensions to his own retired employees.®® It has, how- 
ever, been held that an employer’s property is not being taken 
without due process merely because he is required to contribute 
to a fund from which payments were to be made to the unem- 
ployed.^ 'This was sustained whether viewed as an exercise of 
the state’s police power or its taxing power. It was also held not 
to violate the equal protection clause as taxation of a part of 
the public for the benefit of a special group, or because it exclud- 
ed some employers. Similar state acts were sustained as ex- 
ercises of a state’s police power to deal with an admitted evil.*^ 
It was held not to violate due process to place the cost on those 
in connection with whose business the evils arose, to require 
greater contributions from employers than from employees, and 
to place the contributions of aU employers in a single fund with 
the result that a given employer’s contributions might be used 
to pay benefits to unemployed employees of other employers.® 
It has recently been finally determined that an employer’s prop- 
erty is not being taken without due process by a tax whose pro- 
ceeds are covered into a fund from which unemployment com- 
pensation is paid even though the particular employer may not 
have contributed to the unemplosment and may derive no bene- 
fit from the uses to which the proceeds of the tax are applied. 
The tests of the validity of such a system based on an exercise 


s® Bee case cited in footnote 98* 

1 W, H. H. Chamberlin, Inc. v. 
Andrews, 271 N.Y. 1,;2 N.11.2d;22, af- 
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8 Howes Bros. Co. v. Massachu- 
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720; Gillum v. Johnson, 7 Cal.2d 
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s Howes Bros. Co. v. Massachusetts 
Unemployment Compensation Com- 
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of the taxing power are not those applied in determining the 
consonance of exercises of a state’s police power with the re- 
quirements of the due process clause of the Fourteenth Amend- 
ment, but those employed in defining the limitations imposed by 
that clause on a state’s taxing power. The use of the funds deriv- 
ed from such a tax to pay unemployment compensation is their 
use for a valid public purpose within the meaning of that clause. 
It is not arbitrary to extend the benefits of the system to those 
discharged for misconduct. Nor is the equal protection clause of 
the Fourteenth Amendment violated by exempting small employ- 
ers and the employers of agricultural labor and of domestic serv- 
ants from the tax, or by limiting those entitled to compensation to 
employees of the taxed employers.^ Similar exemptions in the 
federal Unemployment Insurance Act were held not to violate 
the due process clause of the Fifth Amendment.® The integration 
of state and federal unemplojnnent compensation plans into a 
single voluntary co-operative system for dealing with the prob- 
lem of unemployment involves neither the surrender by a state 
of its constitutional sphere of independent action nor an invalid 
invasion of state powers by the federal government.® The use of 
the federal tax power to establish a system of old age pensions 
has been sustained as a valid exercise of that power and as not 
violative of the due process clause of the Fifth Amendment.'* The 
decision sustaining such use of the federal tax power, and those 
sustaining state xinemplo5nnent compensation systems, indicate 
that state old age pension systems financed by taxation of em- 
ployers or employees or both would be valid in principle and in 
detail so far as not wholly arbitrary in their classifications. The 
availability of the state and federal taxing powers as instruments 
for establishing state and federal unemplo3Tnent compensation 
and old age pension systems has made resort to their respec- 
tive regulatory powers unnecessary. The case of Railroad Re- 
tirement Board v. Alton Railroad Co.® has been rendered com- 
paratively innocuous by the approach predicated on the powers 
of taxation.® 


4 Garmicliael y, Soutliern Coal & 
Coke Co., SOI U.S. 495, 57 S.Ct 868, 
SI JjMd, 1245, 109 A.L.R. 1S27. - 

sCJias. G. Steward Mack. Go. v. 
Davis, 301 U.S. 548, 57 S.Ct 883, 81 
L.Ed. 1279, 109 A.L.B. 1293, The 
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federal tax power. 
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Trade Unionism and Industrial Controversies 
The state has an interest in maintaining the peace against 
disturbances incident to industrial conflicts, and also has a vital 
interest in promoting and maintaining continuity in its industrial 
and other economic activities. The protection of these interests 
justifies it in placing important limitations on the freedom of 
action of both employers and employees. The law as to the lim- 
its placed on that power by the requirements of the due process 
and equal protection claxises is still in its formative stages. The 
constitutionally protected freedom of contract includes the right 
of an individual employer and individual employee to enter into 
a labor contract,^® and thus far the courts have not yet had to 
determine whether a statute prohibiting such contracts and re- 
quiring collective bargaining would be valid. The right of em- 
ployees to form unions for the promotion of their economic in- 
terests has received repeated judicial sanction, and occasion has 
not yet arisen for the judicial determination of how far this 
right may be curtailed consistently with the provisions of due 
process clauses. The course of legislation has rather raised is- 
sues as to the constitutionality of governmental attempts to pro- 
tect this right or to actively promote the spread of unionism and 
collective bargaining.*^ It has been held that a statute prohib- 
iting employers from requiring agreements not to join, or con- 
tinue membership in, a union as a condition to securing employ- 
ment or continuing therein, and making the violation of that 
statute a misdemeanor, deprived employers of their freedom Of 


public employees is generally held 
not to violate state constitutional pro- 
visions against the loan of the pub- 
lic credit, or the use of the taxing 
power, for other than public pur- 
poses; Bowler v. Nagel, 228 Mich. 
434, 200 N.W. 258, ST A.L.B. 1154; 
State ex rei. liaberlan v. Love, 89 
Neb. 149, 131 N.W. 196, 34 L,E.A.,N. 
S., 60T, Ann.Cas.l912C, 542; contra, 
State ex rel. Heaven v. 2iiegenhein, 
144 Mo. 283, 45 S.W. 1099, 66 Am,St. 
Kep. 420. 

10 Adair Y. U. S., 208 U.S. 161, 28 
C.Ct 277, 52 L.Ed. 436, 13 Ann.Cas, 
704; OOPPAOK v. KANSAS, 236 U. 
S. 1, 35 S.Ct. 240, 59 L.Ed. 441, L.B, 
A. 19150, 960, Blach’s Gas. Constito 
tional Law, 2d, 479, 
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tions; Wright V. Hoctor, 95 Neb. 
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contract in violation of the due process clause of the Fourteenth 
Amendment,^ and that a statute making it a misdemeanor for 
an employer or his agent to discharge an employee because of 
his tinion membership violated the due process clause of the Fifth 
Amendment.^® Statutes denying enforceability to such agree- 
ments but imposing no criminal penalties for requiring them from 
employees or for discharging employees because of union mem- 
bership have also been held violative of due process.^* The course 
of recent decisions, however, is inconsistent with those decisions. 
The provisions of the federal Railway Labor Act of 1926, 45 U. 
S.C.A. § 151 et seq., requiring the representatives of the par- 
ties to an industrial dispute to be designated by them vsdthout 
interference, influence or coercion by the other party were held 
consistent with due process though they prevented the employer 
from fostering a company union,” The power of Congress to 
recognize the employees’ right to collective bargaining as an in- 
strument for peace in interstate transportation was held to jus- 
tify imposing conditions that would make that right effective. 
The rights of employers under the due process clause of the 
Fifth Amendment are not violated by a statute that confers up- 
on employees the rights of self -organization and collective bar- 
gaining, prohibits employers from interfering therewith, and pro- 
hibits them by discriminations in respect of terms of employ- 
ment and tenure to encourage or discourage membership in 
any labor organization,” The case held that employers could 
be compelled to offer employees discharged for union activities 
reinstatement in their jobs. In another case they were required 
to desist from threatening to discharge employees for such rea- 
son.” That state statutes affording similar protection to the 
rights of labor to self-organization and collective bargaining 
would be consistent with the due process clause of the Fourteenth 
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Amendment is an inescapable conclusion from these decisions. 
The cases of Adair v. United States and Coppage v. Kansas have 
been effectively devitalized. The power of government to protect 
the rights of labor has not yet been held to permit it to compel 
employers to enter into collective bargains or to prohibit them 
from entering into individual labor contracts with their em- 
ployees, nor yet to compel employees to join labor unions.^® The 
power to provide that, so far as collective bargaining is resorted 
to, the majority of an employer’s employees shall represent them 
all was sustained without argument in the case last cited. Rea- 
sonable restrictions on individual freedom to protect the system 
of individual bargaining between employers and employees are 
equally compatible with due process.^® 

The state’s interest in the continuity of its industrial and ec- 
onomic life does not justify it in imposing upon an ordinary busi- 
ness a system of compulsory arbitration of industrial disputes 
since that would compel both employer and employee to continue 
in business on terms which are not of their own making. Such 
a system has been held to infringe the liberty of contract and 
rights of property guaranteed by the due process clause of the 
Fourteenth Amendment.*® It has been explicitly stated, however, 
that the enforcement of such a system on the railroads and their 
employees would not produce any unconstitutional interference 
with the private rights of either party and the same reason- 
ing would justify its enforcement in the field of other public 
utilities. It is equally valid to impose upon employers in those 
industries a legal duty to negotiate with the representatives of 
their employees for the settlement of issues between them.®* The 
reasons relied upon to sustain this position were not specific to 
this industrial field, and it is a reasonable inference that the same 


18 See remarks in NATIONAL LA- 
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duty could be imposed upon employers in ordinary businesses.*® 
Government may also invoke the method of investigation, and 
publication of the findings of such investigations, in order to 
bring the pressure of public opinion to its aid in carrying into 
effect its policies in the matter of employer-employee relations, 
and in that connection compel the giving of testimony before 
its investigatory agencies.®^ Such measures do not deprive em- 
ployers of their liberty or property without due process of law. 
It has been held, however, to be an unwarranted invasion of 
freedom of contract to require newspapers to publish the find- 
ings of such investigations at their regular advertising rates and 
to make refusal to do so a crime.*® There is, however, no prac- 
tical method of compelling parties to agree if the method of 
compulsory arbitration is excluded, and strikes may be expected 
to indefinitely remain an incident to industrial disputes. The 
right to strike has received extensive legal recognition, but is 
not beyond the power of government to regulate, and the due 
process clauses of the Fifth and Fourteenth Amendments do not 
confer an absolute right to strike.*® A state may, accordingly, 
make it a crime to induce employees to strike to promote an ob- 
jective which it may reasonably declare to be unlawful.®’ The 
right of the employer to carry on his business is a property right 
which the state is at liberty to protect against interference with- 
out just cause, and a strike to coerce an employer to pay a for- 
mer employee a disputed claim may reasonably be held by the 
state to be without just cause.®* The due process clauses, how- 
ever, do not guarantee that an employer’s hoped for patronage 
or jobs shall not be diverted to others by the peaceful and law- 
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27 Same case as footnote 26. 
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ful activities of a union to whose reasonable rules he has refused 
to subscribe, and a rule that would have prevented him from 
doing work on his own jobs of the kind performable by the 
union’s members is a reasonable method for protecting the in- 
terests of the members of the union even though the employer 
was excluded from membership therein.*® A state may also 
intervene to regulate the incidents of strikes. The form of in- 
tervention that has most frequently raised constitutional prob- 
lems consists of statutes authorizing labor to give publicity to 
labor disputes, legalizing specified forms of peaceful picketing, 
and prohibiting courts from enjoining such conduct. Statutes 
prohibiting the issuance of injunctions in labor disputes were at 
first held a denial of due process and equal protection to the 
affected employers.*® The recent trend has been to sustain them 
against these objections so far as they prohibit enjoining peace- 
ful picketing,*^ even where there is no dispute between the af- 
fected employer and his employees and the picketing is the act 
of strangers intent on forcing upon him a closed shop,®* It is 
still correct law, however, that the prohibition of injunctions 
against unlawful conduct by pickets which injures the employer’s 
property interests, including his interest in the custom of his 
patrons, denies him due process and violates the equal protec- 
tion clause because limited to unlawful injuries inflicted by strik- 
ing former employees.®* The legalization of peaceful picketing 
as an incident to a lawful strike denies no one due process.*^ It 
is, however, equally the law that due process is not denied em- 


«9SENN V. TILE LAT EES PRO- 
TECTIVE UNION, 301 U.S. 408, 57 
S.Ct. 85T, 81 L.E(i. 1229, Black’s 
Cas. Constitutional Law, 2d, 4$1. 

so In re Opinion of the Justices, 
271 Mass. 508, 171 N.E. 234 ; In re 
Opinion of the Justices, 275 Mass. 5S0, 
176 N.E. 640; In re Opinion of the 
Justices, 86 NJl. 507, 166 A. 640. 

81 Fenske Bros. v. Upholsterers* In- 
ternational Union of North America, 
Local No. 18, 358 III 239, 193 N.E. 
112, 97 1318; American Fur- 

niture Co. V. I. B. of T, 0. & H. of 
A. Chauffeurs, Teamsters & Helpers 
General Local No. 200 of Milwaukee, 
222 Wis. 338, 268 N.W. 250, 106 A.L. 
K. 335. 


83 American Furniture Co. T. I. B. 
of T. C, H. of A. Chaul^eurs, 
Teamsters & Helpers General Local 
No, 200 of Milwaukee, 222 Wis. 338, 
268 N.W. 250, 106 A.L.R. 335; 
SENN y. TILE LAYERS PROTEC- 
TIVE UNION, 301 U.S. 468, 57 S.Ct 
857, 81 L.Ed. 1229, Black*s Cas. Con- 
stitutional Law, 2d, 481. 

33 Truax v. Corrigan, 257 U.S. 312, 
42 S.Ct 124, 66 L.Ed. 254, 27 A.L.R. 
875.,: 

34 SENN T. TILE LAYERS PRO- 
TECTIVE UNION, 301 U.S. 468, 57 
S.Ct. 857, 81 L.Ed. 1229, Black’s Cas. 
Constitutional Law, 2d, 481. 



§ 24S BEGTOATION OP CAPITAL AND LABOR RELATIONS 515 

ployees by a complete prohibition of all picketing.®® The flexi- 
bility of the constitutional provisions invoked in cases involving 
labor disputes is such as to permit completely opposing policies 
as the legislative discretion may determine. 

MisceUaneom 'Regulations of Labor 

The states may not establish unreasonable classifications in 
regulating the right to work and the employer’s right to hire 
workers. It has been held a denial of equal protection to resi- 
dent aliens to prohibit private employers from employing aliens 
in excess of a liimted percentage of the total number of their 
employees.®® The requirements of the Fourteenth Amendment 
do not, however, prevent a state from imposing such regulations 
in connection with public works whether performed by public 
bodies or by private contractors.®’ Statutes requiring corporate 
employers to give their employees service letters after leaving 
their employ, if the employees request such letters, do not inter- 
fere invalidly with the freedom of contract of either employers 
or employees, and the equal protection clause is not violated by 
limiting the duty to corporate employers.®* It can be safely stat- 
ed that the validity of governmental regulations of the relation 
of employer and employee is determined by the same test of 
reasonableness applied in connection with other fields of regula- 
tion.*® 


3S Thomas v. City of Indianapolis, 
195 Ind 440, 145 N.E, 550, 35 AX.R. 
1194; Watters v. City of Indianapo- 
lis, 191 Ind. 671, 134 N.E. 482; 
Hardie-Tynes Mfg. Co. v. Cruise, 189 
Ala. 66, 66 So, 657; In re WiliiamS| 
158 Cal, 550, 111 P. 1035. 

36Truax v. Eaich, 239 U.S. 33, 36 
S.Ot 7, 60 L.Ed. 131, L.E.A.1916D, 
545, Ann.Oas.l917B, 283. 

31 Heim t. McCall, 239 U.a 175, 36 
S.Ct. 78, 60 L.Ed. 206, AnmCaa 
1917B, 287. 

38 Prudential Ins. Co. of America 
V. Cheek, 259 U.S, 530, 42 S.Ct 516, 
66 L.Ed, 1044, 27 A.IlR. 27. 

sa See following cases considering 
Tarious aspects of labor legislation; 


Bowersock v. Smith, 243 U.S. 29, 
37 S.Ct 371, 61 L.Ed. 572 (sustain- 
ing statute requiring safety measures 
in factories) ; Barrett y. Indiana, 229 
U.S. 26, 33 S.Ct 692, 57 L,Ed. 1050 
(sustaining statute requiring propei 
ventilation and other healthful con- 
ditions in mines); Plymouth Coal 
Co. T. Pennsylvania, 232 U.S. 531, 34 
S.Ct 359, 58 L.Ed. 713 (Idem); 
Booth V. Indiana, 237 U.S. 391, 35 
S.Ct. 617, 59 L.Ed. 1011 (sustaining 
statute requiring employers to fur- 
nish wash rooms); St. Louis, I, M. 
& S. B. Co. T. Paul, 173 U.S. 404, 
19 S.Ct. 419, 43 L.Ed. 746 (sustaining 
statute requiring railroads' payment 
of wages earned but not yet due Im- 
mediately after discharge of an em- 
ployee). 
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REGULATION OF PROPERTY AND ITS USE 

244. The due process clause of the Fourteenth Amendment to the 

federal Constitution provides that no state shall deprive any 
person of property without due process of law. It is a limit 
on the states in exercising their police power in regulating 
the creation and transfer of interests in property, its dispo- 
sition, and its use. The state governments are also limited 
in exercising their police powers in these fields by similar 
provisions in their respective state constitutions. 

245. The due process clause of the Fifth Amendment to the federal 

Constitution, providing that no person shall be deprived of 
his property without due process of law, imposes similar 
limitations on the federal government in exercising such 
regulatory powers as it possesses over property and inter- 
ests therein. 

246. The equal protection clause of the Fourteenth Amendment to 

the federal Constitution prohibits the states from making 
unreasonable classifications in exercising their police pow- 
er in the regulation of property and its use. 

The right of private property represents an important human 
interest, and also constitutes an indispensable element in a so- 
ciety that relies as heavily as ours has in the past upon private 
individual initiative and activity to realize its objectives. The 
bundle of legal relations that constitute property in the legal 
sense of that term generally has as its object physical things, 
although its immediate object may sometimes be a factual com- 
plex of other intangible relations. The character, number and 
scope of the legal relations constituting property in our legal 
systems are the product of an historical development. The par- 
ticular relations that have for a long time been considered the 
most significant for our form of social and economic organiza- 
tion, and are still considered such, include the right of the owner 
to exclude others from it or its uses without his consent, his 
privileges of using it, and his power to dispose of it. The due 
process clause of the Fourteenth Amendment and similar provi- 
sions of the constitutions of the several states limit the states 
in their control of each and all of these elements of property, 
and the due process clause of the Fifth Amendment limits the 
federal government in its control thereof. These provisions pro- 
hibit the states and the federal government, respectively, from 
depriving any person of property without due process of law. 
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The usual effect of any regulation is to curtail to some extent 
the rights*® of the owner of property, and deprive him to that 
extent of what was formerly a part of his property. It is not 
every such regulation that constitutes a deprivation of property 
without due process. The requirement of due process is satis- 
fied if the regulation is reasonable, and the principal factors 
bearing on that issue are the degree and intensity of the regula- 
tion and the extent to which it is justified by the resulting pub- 
lic benefits. There are pressing public advantages so great that 
an actual appropriation or destruction of property without spe- 
cific compensation paid the owner therefor are sustained as rea- 
sonable." The majority of the problems that have arisen in the 
application of these constitutional provisions have, however, con- 
cerned regulations involving neither the appropriation nor de- 
struction of the property. 

Kind and Character of Property that may he Privately Ovyned 

It has been, and continues to be, an important element in our 
socio-legal theories that the right of private property may have 
as its object practically any tangible or intangible thing. A state 
has, however, a limited power to exclude certain things from 
the class of objects in which it will recognke rights of private 
property that can be asserted against the state itself. Thus stat- 
utes enacted to aid the enforcement of a prohibition of the man- 
ufacture and sale of intoxicating liquors, that made the posses- 
sion of such liquors, even for private use in the home, illegal, 
and deprived them of their character of property, have been 
held not to deprive those, who had acquired them prior to the 
enactment of the statutes, of their property without due process 
of law." The possession of nets and other equipment capable of 
use in the violation of a state’s game laws may validly be pro- 
hibited, regardless of the time of their acquisition or the protesta- 
tions of lawful intentions on the part of a particular possessor." 


4® The term ‘‘rights” is here used 
In its broad sense to denote not only 
“rights” in the narrower sense, but 
also powers and privileges. The 
context will indicate the sense in 
which it is used in the subsequent 
discussion. 

41 See remarks of Mr. Justice 
Holmes in Pennsylvania Coal Co. v. 


Mahon, 260 U.S. 393, 43 S.Ct 158, 
67 L.Ed. 322, 28 A.L.R. 1321. 

Samuels v. McCurdy, 267 U.S. 
188, 45 act 264, 69 L.Ed. 568, 37 
A.L.R. 1378; Barbour v. Georgia, 
249 U.S. 454, 39 S.Ct. 316, 63 L.Ed. 
704; Crane v. Campbell, 245 U.S. 
304, 38 S.Ct. 98, 62 L.Ed, 304. 

43 Miller v. McLaughlin, 281 U.S. 
261, 50 S.Ct. 296, 74 L.Ed. 840. 
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The same principles justify a state in declaring the possession 
of gambling devices UlegaL It has also been held valid to make it 
a crime for a person, who had ever been convicted of a felony 
(whether by the state enacting the statute or another), to pos- 
sess a pistol even though acquired prior to the time that the 
statute took effect.'** Statutes of this character generally pro- 
vide for the seizure of the property illegally held and its forfei- 
ture to the state, and these provisions are equally sustained as 
consonant with the requirement of due process.*® Their effect 
is, accordingly, to deny the right of private property against 
the claims of the state only. They do not determine how far 
the state could validly deny the factual possessor of such things 
legal protection against attacks thereon by other private persons. 
It is certain that its power in that respect would be more lim- 
ited, but quite probable that it is not wholly non-existent. Stat- 
utes of the character thus far considered in this paragraph are 
to be distinguished from those denying the right of private prop- 
erty in certain things without providing for their seizure by, and 
forfeiture to, the state. A statute prohibiting the private own- 
ership of capital goods would furnish an example of that kind. 
The problems raised by statutes of that kind would become en- 
tangled with those of the extent of the states’ power to prohibit 
private business activities in lines not requiring for their prose- 
cution the exercise of special franchises or such governmental 
powers as that of eminent domain, and with those of the extent 
to which a state may itself validly enter the fields of business and 
industry. Existing decisions do not justify any pronouncement 
on this problem. 

Creation, Definition, and Transfer of Interests in Property 

A state has broad powers to determine the rules of property for 
property within its jurisdiction, however limited may be its power 
to deny the right of private property completely. This includes 
tlie power to define the character of interests therein to which 
it will accord legal recognition. Due process does not require it 
to permit dower rights to be acquired m lands situated within it,*® 
nor does it violate the equal protection clause to discriminate in 

44 People r, Camperlingo, 69 Cal. 4 g Thornbiirn t . Doscher, O.C.^ 32 

App. 4G6, 231 R 601; People v. Mo P. 810; Ferry v, Spokane, P. & S. 
Gloskey, 76 CalApp. 22T, 244 F. R, Co., 258 U.S. 314, 42 S.Ot 858, M 
930. L.Ed. 635, 20 A.L.R. 1326, 

45 See cases cited in footnotes 42 
and 43. 
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favor of resident wives against non-resident wives in defining 
the conditions under which, and the extent to which, dower rights 
shall exist in lands within the state.^’ Neither does it prevent a 
state from substituting for a riparian owner’s right to the natural 
flow of non-navigable waters a system of apportioning the wa- 
ters under state authority, even as to lands acquired before the 
statute.** The right to acquire property is not unlimited, and 
its exercise may be prohibited to promote a legitimate govern- 
mental policy such as the prevention of monopoly.*® A state 
may also limit the extent to which it will give legal protection to 
what it itself recognizes as property, if any reasonable basis ex- 
ists therefor. A statute providing that no dog shall be entitled 
to the protection of the law unless placed on the assessment roHs, 
and denying the owner the right to recover a greater value than 
that fixed by him on such rolls in case of its injury by another’s 
negligence, does not deprive the owner of his property without 
due process of law.®* Due process is, however, denied an owner 
of a dog by a statute authorizing the uncompensated killing by 
private persons of any unlicensed dog, or any licensed dog not 
wearing its license tag, or any dog trespassing on premises where 
sheep were kept regardless of the degree of danger to sheep from 
such animal. The denial of legal protection was deemed too ex- 
treme in this case.®* The denial of effective protection to an em- 
ployer’s property against unlawful acts of strikers has also been 
held to deny employers due process of law.®* The principle un- 
derlying these decisions is that the degree of legal protection that 
must be accorded private property against acts of government 
and of private persons depends on the character of the property 
and the extent to which limiting such protection can be justified 
as a reasonable means for promoting a legitimate public benefit. 
A state may also impose conditions upon the right to own private 
property, at least against its own claims, by requiring its consent 
thereto, as by requiring licensing for dogs and other animals. 


47 Ferry v. Spokane, P. & S. B. Co., 
258 U.S. 314, 42 S.Gt. 358, 66 L.Ed. 
635, 20 A.L.K, 1326; Buffington v. 
Crosvenor, 46 Kan. 730, 27 P. 137, 
13 L.R.A. 282; Miner v. Morgan, 83 
Neb. 400, 119 N.W. 781. 

48 Oalifornia-Oregon Power Co. v. 
Beaver Portland Cement Co., 9 Cir., 
73 F.2d 555. 

4»Nortbeni Securities Co. v, U. S., 


193 U.S. 197, 24 S.Ct 436, 48 B.Ed. 
679. 

so Sentell v. New Orleans & 0. B. 
Co., 166 U.S. 698, 17 S.Ct 693, 41 H 
Ed. 1169. 

siKasch V. Anders, 318 III. 272, 
149 N.E. 275. 

63 Truax v. Corrigan, 257 U.S. 312, 
42 S.Ct 124, 66 L.Ed. 254, 27 A.LM. 
376. 
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since this is a reasonable regulation to promote the public wel- 
fare.®® It is probable that it would be held unreasonable to ex- 
tend this form of regulation to every kind of property. A state 
may determine who shall be permitted to own property within 
its borders, but this too is subject to the limitations found in the 
due process and equal protection clauses of the Fourteenth 
Amendment. The issue of the extent of its powers in this mat- 
ter has arisen most frequently in connection with legislation deal- 
ing with the rights of certain classes of aliens to own agricultural 
lands or interests therein. Prohibiting the direct or indirect own- 
ership of such lands by aliens ineligible for federal citizenship 
does not deny them either due process or the equal protection 
of the laws,®* nor does it deny the owner of such lands due proc- 
ess to prohibit their lease to such aliens or the makiog of cropper 
contracts for their operation by such aliens.®® A general pro- 
hibition against the ownership of all classes of property by aliens 
would deprive them of both due process and equal protection.®® 
The cases involving these alien land laws show that the validity 
of excluding particular classes from the right to own any given 
kind of property depends upon the reasonableness of the restric- 
tion and of the selection of the particular class upon which it is 
imposed. 

The regulation of the transfer of property and interests therein 
is as much within the power of the state in which the property 
is situated as is the definition of the interests therein which it 
will recognize. The right of an owner to dispose of his property 
may be regulated by requiring compliance with prescribed for- 
malities as is the case with transfers of real property and trans- 
fers by will. It is quite generally stated that an owner’s right 
to dispose of his property by will is not a natural right but a crea- 
ture of statute.®’ This has been affirmed most frequently in 


63Nlcchia v. New "york, 254 U.S, 
228, 41 S.Ct 103, 65 L.Ed. 235, 13 A. 
L.E. S26. 

54 Porterfield v. Webb, 263 U.S, 225. 
44 S.Ct. 21, 68 L.Ecl. 278; Prick v. 
Webb, 263 U.S. 326, 44 S.Ct. 115, 68 
L.Ed. 323 (statute forbade transfer 
to sueli aliens of shares of stodc in 
a corporation owning such lands). 

53 Terrace v. Thompson, 263 U.S. 
197, 44 S.Ot. 15, 68 L.Ed. 255 ; Webb 
V. O’Brien, 263 U.S. 313, 44 S.Ct 112, 
68 L.Ed. 318. 


sO Truax: v. Kaich, 239 U.S. 33, 30 
S.Ct 7, 60 L.Bd. 131, L.R.A.1916D, 
545, Ann.Cas.l917B, 283, The state- 
ment in the text is a reasonable im- 
plication of the theory on which the 
case was decided. 

67 Magoun t. Illinois Trpst & Say- 
ings Bank, 170 U.S. 283, 18 S.Ct. 594, 
42 L.Ed. 1037 ; In re Stanford’s Es- 
tate, 126 Cal 112, 54 P. 259, 58 P. 
462, 45 L.R.A, 78a 
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cases justifying the imposition of inheritance and estate taxes 
on the exercise of that right. The issue of the validity under due 
process provisions of a statute that completely abolished this 
right has never been determined, although a state’s power to cur- 
tail it in various ways and to deny it as to part of a decedent’s 
property has gone unquestioned. The right to dispose of prop- 
erty by inter vivos transfers may also be subjected to reasonable 
regulation, and may even be completely prohibited if reasonably 
necessary to promote a valid public end. The sale of intoxi- 
cating liquors may be prohibited even though they were owned 
at the time the prohibitory statute took effect,®® as may the sale 
of non-intoxicating beverages since that is held to be reasonably 
necessary to make effective the prohibition of the sale of intoxi- 
cants.*® The protection of the public health justifies prohibiting 
the sale of food preservatives conTaining ingredients injurious to 
health,®* of foods not meeting reasonable standards of purity®* 
or reasonably deemed injurious to public health,®® and of nos- 
trums by itinerant vendors.®® The provisions of “Blue-Sky Laws” 
that prohibit the sale of securities not approved by designated 
public authorities have been sustained as valid measures for the 
protection of the investing public against fraud,®® and similar 
considerations have been invoked to sustain the validity of “Bulk- 
Sales Acts.”®® Statutes prohibiting the assignment of wages, and 
requiring every such assignment to be considered as a loan, have 
been justified as reasonable measures to protect necessitous bor- 
rowers against having tmdue advantage taken of their needs.®* 


«8 Mugler V. Kansas, 123 U.S. 623, 
8 S.Ct. 273, 31 Ii.Ed. 205. 

59 Purity Extract & Tonic Co. v. 
Lynch, 226 U.S. 192, 83 S.Ct. 44, 5T 
L.E<i. 184. 

60 Price v. Illinois, 238 U.S. 446, 35 
S.Ct 892, 59 L.Ed. 1400. 

61 St. John V. New York, 201 U.S. 
633, 26 S.Ct. 654, 50 L.Ed. 898, 5 
Ann.Cas. 909 (milk). 

6S Powell T. Pennsylvania, 127 U.S. 
678, 8 S.Ct 992, 1257, 32 L.Ed. 253 
(oleomargarine); see John F. Jelke 
Co. y. Emery, 193 Wis. 311, 214 N.W. 
369, 53 A.L.B. 463, contra, the court 
taking the position that Powell v. 
Pennsylvania had been overruled by 
later decisions. 


63 Baccus V. Louisiana, 232 U.S. 
334, 34 S.Ct. 439, 58 L.Ed. 627. 

64 Caldwell v. Sioux Falls Stock 
Yards Co., 242 U.S. 559, 37 S.Ct. 224, 
61 L.Ed. 493; Merrick v. N. W. Hal- 
sey & Co., 242 U.S. 568, 37 S.Ct. 227, 
61 L.Ed. 498. It has been held to 
deny both due process and equal 
protection to prohibit an owner from 
making a series of sales of stock, 
People V. Pace, 73 Cal.App. 548, 238 
P. 1089; contra, State v. Barrett, 
121 Or. 57, 254 P. 198; State v. 
Gerritson, 124 Or. 525, 265 P. 422. 

65Lemieux v. Young, 211 U.S. 489, 
29 S.Ct 174, 53 L.Ed. 295. 


66Palmore v. Baltimore & O. B. 
Co., 156 Md. 4, 142 A. 495; Sweat 
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Provisions of this kind have generally constituted integral parts 
of Small Loan Acts. The right to assign wages may also be valid- 
ly conditioned on procuring the consent of the assignor’s wife 
although her consent can not be legally forced.®’ The prohibition 
of margin sales of stocks, and the sale of futures on commodity 
markets, do not impose an unreasonable restriction of the right 
to dispose of property and to make contracts with respect there- 
to.®* A state may validly prohibit contracts to sell in any case 
in which it may validly prohibit the consummation of a sale. 
The foregoing instances reflect the Judicial attitude of sustain- 
ing legislative limitation of the right of an owner to dispose of his 
property whenever the legislative judgment that such limitation 
is reasonably necessary to promote the general welfare is not 
palpably arbitrary. The same kind of considerations have been 
invoked to sanction state legislation that effected a transfer of 
the property of one person to another private person by attach- 
ing that result to certain conduct of the former not specifically 
intended to effect any such result. Statutes of limitation accom- 
plish just that, but these have been invariably sustained when 
prescribing reasonable periods of limitation.®* It has also been 
held that a statute, which provided that personal property ac- 
quired by either spouse as his or her separate property under 
the laws of the state of the matrimonial domicile at the time of 
acquisition should become community property upon their ac- 
quiring a domicUe in the state enacting the statute, did not de- 
prive either of his or her property without due process of law,’® 
but this seems an extreme doctrine.” The due process provi- 
sions do, however, prohibit both state and federal governments 

>. Commonwealth, 162 Va. 1041, 148 Illinois, 184 U.S. 425, 22 S.Ot. 426, 
S.a 774 ; Dunn v. State, 36 Ohio 46 L.Ed. 623. 

App. 170, 173 N.B. 22. Statutes 

absolutely prohibiting the assign- Turner v. New York, 168 U.S. 

ment of future wages and salaries S.Ct. 38, 42 LEd. 392; Soper 

have been held not to deny due proc- Lawrence Bros. Co., 201 U.S. 369, 

ess; International Test-Book Co. t. ^6 S.Ot. 473, 50 L.Ed. 788; Montoya 

Weissinger, 160 Ind. 349, 65 N.B. Gonzales, 232 U.S. 375, 34 S.Ct. 

521, 65 L.R.A. 599, 98 Am.SLRep. ^13, 58 DEd. 645; O’Neil v. North- 
334 ; Heller v. Lutz, 264 Mo. 704, 164 e™ Colorado Irr. Co., 242, U.S. 20, 
S.W. 123, L.E.A.1915B, 191. 37 S.Ot. 7, 61 L.Ed. 123. 

07 Mutual Loan Co. v. Martell, 222 ’®In re Thornton’s Estate, 1 Cal. 
U.a 225, 32 S.ct. 74, 66 L.Ed. 175, 2d 1, 83 P.2d 1, 92 A.L.E. 134a 
Ami.Cas.l913B, 62a 

71 See remarks of Mr. Chief Jus- 

oO Otfs V. Parker, 187 U.S. 606, 23 tiee Taney in Bred Scott v. Sandford, 
'S.Ot 168, 47 L.Ed. 323; Booth v. 19 How. 893, 450, 15 L.Ed. 69L 
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from exercising this power in an unreasonable manner. A stat- 
ute penalizing the failure of a chattel mortgagee, with a power of 
sale, to give the mortgagor notice of the sale by cancellation of 
the secured loan has, accordingly, been held to effect so arbi- 
trary a transfer of the mortgagee’s property to the mortgagor 
as to violate due process,”® Like holdings have been made in 
the case of statutes that authorized the modification of judg- 
ments that had already become final,”® or that sought the revival 
of causes of action for the recovery of property after the run- 
ning of the statute of limitations by removing the bar thereof.”* 
The general principle that due process prohibits legislation that 
effects an uncompensated transfer of one person’s property to an- 
other private person prevails unless it conflicts with an important 
social interest. 

The protection of due process clauses has been invoked more 
often in connection with legislative regulation of the use of prop- 
erty than in connection with any other form of governmental 
control of property. The general effect of such regulation is to 
reduce to some extent what would otherwise have been lawful 
methods of using or enjoying property, and in some cases its ef- 
fect may be the actual destruction of previously existing rights 
of property. It has been aptly stated that “Government hardly 
could go on if to some extent values incident to property could 
not be diminished without pasong for every such change in the 
general law,” that “some values are enjoyed under an implied 
limitation and must yield to the police power,” but that “the im- 
plied limitation must have its limits if the due process and con- 
tract clauses are to be given any effect.””® An important factor 
in defining those limits is the extent of the diminution resulting 
from a given regulation; another is the importance of the public 
interest to be promoted thereby. There are circumstances under 
which it is unreasonable, and therefore invalid, to promote even 
very important public interests by casting the burden of their 
cost upon the limited group whose property rights and values 
would be diminished by a given regulation, and under which due 
process requires that their cost should be spread over the com- 


K Stierle v. Rohnieyer, 218 Wls. 
140, 260 N.W. 647. 

■JSCasieri’s Appeal, 286 Mass. 60, 
190 N.E. iia 

Stewart t. Keyes, 295 U.S. 403, 
55 S.Ct 807, 79 UEd. 1507 ; cf. Camp- 


bell V. Holt, 115 U.S. 620, 6 S.Ct 
209, 29 HEd. 483, contra, which In- 
volved an action on a contract ' 

MMr. Justice Holmes in Pennsyl- 
vania Coal Co. V. Mahon, 260 U.S. 
893, 43 S.Ct 168, 67 REd, 322, 28 
A.I,.R. 1321- 
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mimity at large by providing specific compensation for the prop- 
erty rights and values affected by such regulation.’® It has, ac- 
cordingly, been held that mine owners were being deprived of 
their property without due process of law by a statute prohibit- 
ing the mining of coal in such a way as to cause the subsidence 
of buildings used for human habitation, when the statute was ap- 
plied to protect a person who had acquired the land on which his 
home was situated from the mining company under a deed in 
which the latter had reserved the right to mine the coal there- 
under free from liability to him for any damages resulting there- 
from.” The power of regulation is subject to other important 
restrictions. The probable effect of regulating some property 
in a given manner will be to confer benefits upon, and enhance 
the value of, other property. This fact alone does not establish 
a violation of due process. It has even been held that the state 
may, where a choice is unavoidable, validly choose to protect 
property of greater value to its social and economic life at the 
cost of the destruction of that of lesser social and economic sig- 
nificance.’* The opinion in the case last cited expressly noted 
that the maintenance of the rules of property law existing prior 
to the enactment of the statute sustained in that case equally 
involved a choice that would have benefited one class of property 
at the expense of another. The almost inevitable existence of 
the relationships involving such results would render the police 
power impotent if due process were construed to freeze the status 
quo regardless of considerations of sound social policy. A pre- 
ponderant public interest in the preservation of the one private 
interest over the other justifies the sacrifice of the latter, but 
this principle cannot be pressed to its logical extreme since that 
would involve reducing the due process provisions to impotence. 
Its true significance is that the mere fact that a given regidation 
involves the consequences indicated by it does not invalidate the 
regulation.’® This can be done only by showing that there exist 


Pennsylvania Coal Co. v. Mahon, 
260 U.S. 393, 43 S.Ct. 158, 67 L.Ed. 
322, 28 A.L.E. 1321; Lotiisville 

Joint Stock Land Bank v. Badford, 
295 U.S. 555, 55 S.Ct. 854, 79 L.Ed. 
1593, 97 A.L.R. 1106. 

7? Pennsylvania Coal Co. v. Mahon^ 
•260 U.S. 393, 43 S.Ct 158, 67 L,Ed. 
322, 28 A.L.E. 1321. 

Miller v. Schoene, 276 U.S. 272, 
4S S.Ct. 246, 72 L.Ed. 568. 


79 See L’Hote v. Nev7 Orleans, 177 
U.S. 587, 20 S.Ct 788, 44 L.Ed. 899, 
sustaining’ an ordinance segregating 
houses of prostitution against con- 
tention of an ovener of property sit- 
uated within the segregated district 
The Court recognized that police reg- 
ulations of this character cannot 
avoid inflicting pecuniary injury 
upon some, regardless of the limits 
selected. 
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no cojuntervailing considerations of public advantage making it 
reasonable to impose upon the regulated class of property sacri- 
fices of the magnitude involved in the given regulation. If these 
are absent the regulation will be held to violate due process as 
the taking of one man’s property for the benefit of another pri- 
vate person.*® The issue of the constitutionality of given regu- 
lations thus depends to a large extent upon the facts that are 
relevant to a determination of their reasonableness as applied to 
particular cases. 

The general principles stated in the preceding paragraph have 
had a wide variety of application. Ilie validity of regulations 
having a reasonable tendency to promote the public health or 
safety have been sustained whenever the restriction has not been 
excessive in the light of the importance of the public interest 
served thereby. The use of premises for the conduct of noxious, 
offensive or dangerous trades may be not only regulated but even 
prohibited.®^ The public safety may be validly promoted by reg- 
ulating the height of buildings within reasonable limits,®* by pre- 
scribing the character of the materials and methods of construc- 
tion, and by defining the extent of the adjoining areas which 
must be left open to guard against the dangers of collapse or fire 
and to prevent the evOs of overcrowding.®* Property is not taken 
without due process even by requiring the demolition and remov- 
al of a wooden building erected within a given area within a 
city in violation of a city ordinance.®* The safety of mine em- 
ployees may be validly promoted by requiring mine owners to 
leave pillars of coal standing along the line of adjoining proper- 
ties.®® The regulation of the use of property for billboard ad- 
vertising, and a limited prohibition of its use therefor, have been 
sustained as reasonable means for promoting safety on the state’s 
public highways arid other public interests.*® The validity of 


80 Thompson t. Consolidated Gas 
Utility Corporation, 300 U.S. 55, 57 
S.Ct. 364, 81 L.Ud. 510. 

siHadacheck v. Sebastian, 239 U, 
S. 394, 36 S.Ct. 143, 60 L.Ed. 348, 
Ann.Cas.l917B, 927 ; Reinman v. Lit- 
tle Rock, 237 U.S. 171, 35 S.Ct 511, 
59 L.Ed. 900. 

82 Welch V. Swasey, 214 U.S. 91, 29 
S.Ct 567, 53 L.Ed. 923. 

83 Village of Euclid, Ohio, v. Am- 
bler Realty Co., 272 U.S. 365, 47 S. 


Ct 114, 71 L.Ed. 303, 54 A.L.R. 
1016. 

84 Maguire v. Reardon, 255 U.S. 
271, 41 S.Ct 255, 65 L.Ed. 625. 

85 Plymouth Coal Co. v. Pennsyl- 
vania, 232 U.S. 531, 34 S.Ct 359, 58 
L.Ed. 713. 

86 General Outdoor Advertising Co. 
V. Department of Public Works, 289 
Mass. 149, 193 N.E. 799; Thomas 
Cusack Co. V. Chicago, 242 U.S. 526, 
S7 S.Ct 190, 61 L.Ed. 472, L.R.A 
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regulating or prohibiting the erection of billboards primarily for 
aesthetic reasons is generally denied.®’ This is in accord with the 
still prevailing view that aesthetic considerations in themselves 
bear no such relation to the general welfare as to sustain limit- 
ing an owner’s right to use his property, although their presence 
as incidental factors does not render a regulation invalid. This 
principle has genei'ally prevailed even in passing on the validity 
of provisions of zoning ordinances.®* The cases thiis far cited 
all involved legislation curtailing the uses of property irrespec- 
tive of the person of the user. There is another class of cases 
involving legislation that in terms excluded certain classes of 
persons from the right to use property in designated areas for 
purposes for which other classes were free to use it. Its aim was 
the promotion of public peace by insuring a measurable degree 
of racial segregation by forbidding white or colored persons from 
moving into and occupying a house in any block upon which the 
majority of the houses were occupied by persons of the other 
race. This has been held a denial of due process to the owner 
of such property as imposing an unreasonable restriction on his 
right to dispose of it.*® There is nothing invalid in giving effect 
to a restrictive covenant in a deed prohibiting the sale or lease 
of real property to negroes since the due process clauses are 


1918A, J36, Ann.Cas.l917a, 694; 
Perlmutter t. Greene, 259 N.Y. 327, 
182 N.E. 5; General Outdoor Ad- 
vertising Co. V. City of Indianapolis, 
Department of Public Parks, 202 Ind. 
85, 172 N.E. 309, 72 A.L..B. 453. For 
case collecting autborities see Cream 
City Bill Posting Co. v. City of Mil- 
waukee, 158 Wis. 86, 147 N.W. 25. 
An ordinance prohibiting construc- 
tion of billboards except on realty 
owned or leased by occupants, and 
then only to advertise the sale of 
the realty or of merchandise kept 
for sale thereon, has been held to 
violate due process provisions of fed- 
eral and state constitutions; Mid- 
State Advertising Corporation v. 
Bond, 274 N.Y. 82, 8 N.E.2d 2Sa 

«7 Bryan v. Chester, 212 Pa. 259, ■ 
61 A. 894, 108 Am.St.Rep. 870; City 
of Chicago v. Gunning System, 214 
111. 628, 73 N.E. 1035, 70 L.R.A. 230, 


2 Ann.Cas. 892 ; People ex rel. Wine- 
burgh Advertising Co. v. Murphy, 
195 N.Y. 126, 88 N.E. 17, 21 L.R.A., 
N.S., 735. 

88 City of Youngstown T. Kahn 
Bros. Bldg. Go., 112 Ohio St 654, 148 
N,B. 842, 43 A.L,R. 662; MacBae v. 
City of Fayetteville, 198 N.O. 51, 150 
S.E. 810; City of St. Louis v. Ev- 
railf, 301 Mo. 231, 256 S.W. 489; 
see, also, Ware v. City of Wichita, 
113 -Kan. 153, 214 P. 99, where the 
court seemed inclined to consider 
aesthetic ends as themselves legiti- 
mate police power ends, but finally 
sustained a prohibition against the 
construction of a store building in 
a residential zone because of its re- 
lation to the public health, safety 
and general welfare. 

■ 8a Buchanan t, Warley, 245 U.S. 
60, 38 S.Ct 16, 62 L.Ed. 149, L.R.A. 
19180, 210, AnruCas.l918A, 1201. 
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limits upon governmental acts, not upon private conduct.®® Hov/- 
! ever, an ordinance that confirmed a segregation agreement en- 

tered into between representatives of the white and black races, 
and that penalized its violation, has been held to violate the due 
process clause of the Fourteenth Amendment, in part upon the 
I basis of the decision in Buchanan v. Warley.®^ 

i Bent Legislation 

\ The limits imposed by due process requirements upon the pow- 

J er of government to fix prices for commodities and services has 

already been discussed. The principles there considered have 
; been followed in defining its power to prescribe maximum rents. 

The existence of an acute housing emergency has been held a 
sufficient justification to warrant the fixing of maximum rents 
by public boards, and to validate a provision conferring upon 
tenants whose leases had expired the right to continue in the pos- 
session of the leased premises upon the pasmient of reasonable 
rent as fixed by such boards.®® However, it deprives landlords 
of their property without due process of law to enforce such leg- 
islation after the emergency justifying it has ceased, and it is a 
question of fact whether it has so ceased.®* 

Zoning Ordinances 

\ The development of the theory and practice of city planning 

resulted finally in the widespread adoption of zoning ordinances 
which divided cities into definite zones or regions and prescribed 
in detail the purposes for which property situated in the several 
zones could be used. The adoption and enforcement of such a 
system does not in itself conflict with the requirements of due 
process, and the discretion of the law-making body in defining 
the boundaries of the various zones will be held invalid only if 
■dearly arbitrary,®* The indusion in a residential zone of vacant 

00 Corrigan ▼. Bncirley, 271 U.S. S.Gt 458, 65 L.BcL 865, 16 A.LJa. 

323, 46 S.Ot 521, TO 969; 165; Marcus Brown Holding Go, t. 

United Cooperative Kealty Co. t, Feldman, 256 U.S. 170, 41 S.Ot 465, 
Hawkins, 269 Ky, 563, 108 S.W.2d 66 L.Ed. 877. 

507. 

»3 Chastieton Corporation t. Sln- 
91 Liberty Annex Corporation v. dair, 264 U.S. 543, 44 S.Ot. 405, 68 
City of Dallas, Tex,Civ.App., 289 S. L.Ed. 841 ; Peck v. Pink, 55 App.P.C. 
W. 1067; City of Dallas v. Liberty 110, 2 P.2d 912, 

Annex Ooiporation, Tex.Com.App., 

295 S.W. 591; Id., TexCivApp., 19 ®* Village of Eaelld, Ohio, ▼. Am- 

« o W 2d S45 Wer Realty Co., 272 U.S. 365, 47 S.Ot 

I 114, 71 LEd. 303, 64 A.L.R. 1016; 

I Block T. Hirsch, 266 U.S. 138, 41 Zahn r. Board of Public Works of 
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lands adjacent to an unrestricted use zone and having little value 
for residence purposes because of the character of the surround- 
ing territory has, however, been held invalid where the facts 
showed that their inclusion in the residential zone was not justi- 
fied by any considerations of the public health, safety, morals or 
welfare nor essential to the execution of the general zoning plan.®® 
The application of particular provisions of zoning ordinances is 
invalid if in the specific cases involved they produce unreason- 
able and arbitrary results.®* The bulk of the litigation concern- 
ing zoning ordinances has involved issues of that character. In- 
dustries, even those that are non-offensive and non-dangerous, 
may be excluded from residential zones, as may business estab- 
lishments and apartment houses.®'' Prohibiting the enlarge- 
ment of an existing place of business in a residential zone has 
been held both valid®* and invalid.®® It is invalid to prohibit the 
maintenance by one person of a gas plant in an industrial zone 
in which another is permitted to operate such a plant since this 
is held to be such an arbitrary and discriminatory impairment 
of property rights as to violate the provisions of the Fourteenth 
Amendment.^ The cases are not in accord as to whether aU but 
single-family residences may be excluded from a residential 
zone,* but the size of apartment buildings permitted in such zone 
may be limited.* It has been several times decided that a pro- 
vision whose effect is to limit the classes of persons who shall be 


City of nos Angeles, 274 U.S. 325, 47 
S.Ct 594, 71 L.Ed. 1074. 

Nectow V. Cambridge, 2T7 U.S, 
183, 48 S.Ct. 447, 72 L.Ed. 842. 

Women’s Kansas City St An- 
drew Soe. V. Kansas City, 8 Cir., 58 
F.2d 593; Village of University 
Heights V. Cleveland Jewish Or- 
phans’ Home, 6 Cir., 20 F.2d 743, 54 
A.L.R. 1008. 

Village of Euclid, Ohio, v. Am- 
bler Realty Co., 272 U.S. 365, 47 S. 
Ct 114, 71 L.Ed. 303, 54 AX.R. 1016; 
City of Aurora v. Burns, 319 III. 84, 
149 N.E. 784; City of Providence v. 
Stephens, 47 BJ. 387, 133 A. 614 
(apaitinents) ; contra, Smith v. City 
of Atlanta, 161 Ga. 769, 132 S.B. 66, 
54 A.L.R. 1001 (stores). Cf. Nectow 


V. Cambridge, 277 U.S. 183, 48 S.Ct 
447, 72 L.Ed. 842. 

State ex rel. Carter v. Harper, 
182 Wis. 148, 196 N.W. 451, 33 A.L.B. 
269. 

99 City of St Louis r. Evraiff. 301 
Mo. 231, 256 S.W. 489. 

1 Dobbins v. Los Angeles, 195 U.S. 
223, 25 S.Ct 18, 49 L.Ed. 169. 

2 Held valid—Miller v. Board of 
Public Works of City of Los Angeles, 
195 Cal. 477, 234 P. 381, 38 A.L.B. 
1479; Zahn v. Board of Public 
Works of City of Los Angeles, 195 
Cal. 497, 234 P. 388; held invalid-— 
Nelson Bldg. Co. v, Binda, 128 A. 
618, 3 N.J.Misc. 420. 

3 Fritz V. Messer, 112 Ohio St 628, 
149 N.E. 30. 
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permitted to use for residence purposes a house that meets the 
zoning requirements in other respects is so arbitrary as to vio- 
late due process or equal protection clauses or both so far as it 
prevents the use of such house for purposes not inherently ob- 
jectionable,* but it has been held in one case that college frater- 
nities could be validly excluded from what was primarily a resi- 
dence district.® It is almost universally held that the exemption 
of existing structures and uses does not violate either the due 
process or equal protection clauses of the federal Constitution or 
comparable provisions of state constitutions.® There is not the 
same unanimity on the validity of including existing structures 
and uses. Some decisions hold that the losses due to the com- 
pulsory removal of existing structures or the cessation of for- 
bidden uses may not constitutionally be inflicted without com- 
pensation;’ others permit it without such compensation.® It is 
valid .to prohibit the rebuilding of non-conforming structures and 
impose reasonable limits on the extent to which they may be re- 
paired,® but invalid to prohibit the making of ordinary repairs 
thereon.** Reasonable set-back provisions set by public authori- 
ties are valid,** but invalid when authorized to be established by 
action of the owners of other property on the same block.*® The 


4 Women’s Kansas City St. Andrew 
Soc. V. Kansas City, 8 Gir., 58 F.2d 
593 (old ladies’ home); Village of 
University Heights v. Cleveland Jew* 
ish Orphans’ Home, 6 Cir., 20 F.2d 
743, 54 A.L.K. 1008 (orphans’ home) ; 
Jones V. City of Los Angeles, 211 
Cal. 804, 295 F. 14 (private hospital 
for mild mental cases); Mayor & 
Council of Wilmington v. Turk, 14 
Bel.Ch. 392, 129 A, 612 (private hos- 
pital for unobjectionahle cases), 

6 Pettis V. Alpha Alpha Chapter 
of Phi Beta Pi, 115 Neb. 625, 213 
N.W. 835. '■ 

6 City of Aurora v. Burns, 819 111. 
84, 149 N.E. 784; City of Norton v. 
Hutson, 142 Kan. 305, 46 P.2d 630; 
Sampere v. City of New Orleans, 166 
La. 776, 117 So. 827. 

9 Jones V. City of Los Angeles, 211 
Cal. 304, 295 P. 14; Western Theo- 
logical Seminary v. City of Evanston, 
325 111. 611, 156 N.E. 778. 

Bottschaefeh ConstLaw— 34 


8 State ex rel. Dema Realty Co. v. 
McDonald, 168 La. 172, 121 So. 613; 
Brett V. Building Com’r of Brookline, 
250 Mass. 73, 145 N.E. 269; City of 
Tucson V. Arizona Mortuary, 84 Ariz. 
495, 272 P. 923. 

SHaasa v. City of Memphis, 149 
Tenn. 235, 259 S.W. 545; Zalk & 
Josephs Realty Co. v. Stuyvesant 
Ins, Co., 191 Minn. 60, 253 N.W. 8; 
State V. Shannonhouse, 166 N.C. 
241, 80 S.E. 881; contra, State ex 
rel. Modern Lumber & Millwork Co. 
V. MacDuff, 161 Wash. 600, 297 P. 
733. 

10 Provident Institution for Sav- 
ings V. Castles, 168 A. 169, 11 N.J. 
Misc. 773. 

11 Gorieb v. Fox, 274 U.S. 603, 47 
S.Ct 675, 71 L.Ed. 1228, 53 A.L.B, 
1210 . 

12 Appeal of White, 287 Pa, 259, 
134 A. 409, 63 A.L.R. 1215. 
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validity of changes in the boundaries of zones that have once 
been established are determined by the same principles used in 
determining the validity of an original establishment of a zoning 
system.^ 

The character of the constitutional problems raised by zoning 
ordinances and their application to specific cases has led to in- 
cluding therein provisions for granting exemptions from their re- 
quirements. The grant to public officials of the power to make 
such exceptions does not violate the equal protection clause of the 
Fourteenth Amendment.^* The exercise of the discretion vested 
in such officials is subject to the usual constitutional requirements 
prohibiting its exercise in an arbitrary and discriminatory man- 
ner. The constitutional measure of the validity of the provisions 
of a zoning ordinance under the facts and circumstances of a 
specific case is hot changed by the fact that its ultimate en- 
forcement comes only after public officials have passed upon the 
facts of that case. Their refusal to make an exception or to 
grant the permission required by the ordinance is invalid if arbi- 
trary, and it would be arbitrary in any situation in which the 
direct enforcement of the provisions of the ordinance would be 
such.^® It is, however, quite generally held that a zoning ordi- 
nance violates due process insofar as it requires the consent of 
the owners of adjacent property before a given property may be 
used for a purpose that the ordinance does not itself proscribe.^® 
The reason generally assigned in support of this position is that 
it confers upon private persons the power to determine the ex- 
tent and character of use that another can make of his property 
whUe fixing no standard in accordance with which that power 
is to be exercised. It seems, however, that it is not invalid to 
make such consent a prerequisite to relief from restrictions that 
the ordinance itself has imposed upon tlie uses of property since 
the only power then possessed by private persons is to increase 


Cooper Lumber Co. v* Dammers» 
125 A. S25, 2 N.J.Misc. 289; State 
V, Hillmfm. 110 Conn, 92, 147 A. 294. 

14 Gorieb v. Fox, 274 U.S. 603, 47 
: S.Ct m, U L.Ed, 1228, 53 A.L.B. 
1210 . 

isSiindiim y. Zoning Board of Ee* 
view of City of Pawtucket, 50 R,L 
108, 145 A. 451; Oklahoma City, 
Okl, T. Dolese, 10 Oir., 48 F.2d 734. 


■■ 16 WASHINGTON EX' SE- 

ATTLE TITLE TRUST CO. y. RO- 
BERGE, 278 U.S. 116, 49 S.Ct 60, 
73 L.Ed. 210, 86 A.L.R. 654, Blaek^s 
Cas. Constitutional Law, 2d, 461; 
Spies V. Board of Appeals, 337 111, 
607, 169 N.E. 220; Eubank v. Rich*- 
mond, 226 U.S.^ 137, 33 S.Ct. 76, 57 
HEd, 158, 42 L.R.A.,N.S.. 1123, Ann. 
Cas.l914B, 192. 
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the permissible Tises of another’s property.” If the provision for 
such consent is such that the ultimate decision as to the use of 
the given property under the ordinance remains vested in an 
official body, there is no violation of due process.^* It is for the 
future to determine how far the principles that have been de- 
veloped for measuring the constitutional validity of nSunicipal 
zoning ordinances permit legislative zoning on a state wide basis 
for purposes of effectuating particular systems of economic plan- 
ning so far as tliese transcend the conservation of a state’s nat- 
ural resources. 


Conservation of Natural Resources 
A state has an interest in the preservation and conservation of 
its natural resources which it may protect by regulating the 
methods of their exploitation and the manner and extent of their 
use. It may, accordingly, prohibit their use for purposes involv- 
ing a great amount of waste in order to conserve them for less 
wasteM uses. It has been held to violate neither the due process 
nor equal protection clauses to prohibit the use of natural gas for 
the production of carbon black unless the potential heat of the 
gas were fuHy utilized for domestic or manufacturing purposes.” 
A statute prohibiting the use of fish fit for human constonption 
for the manufacture of commercial fertilizer does not deprive the 
owners of reduction plants of their property without due process 
of law, nor does it deny them the equal protection of the laws to 
permit fish canners to use their excess fish to produce such fer- 
tilizers therefrom since that was justified as a reasonable differ- 
ence in treatment between the owners of reduction plants and 
the owners of fish canneries due to the difference in their re- 
spective positions with respect to the state’s fish resources.®® It 
has also been decided that the preservation of an important in- 
dustry utilizing a state’s natural resources may, where a choice 
is inevitable, be effected by ordering the uncompensated destruc- 
tion of another resource useable only for less important purposes. 
Thus tlie apple orchards owned by one group may be saved by 


Cusack Co. T. Chicago, 242 U.3* 
526, 37 S.Ct. 190, 61 L.Ed. 472, L.K. 
A.1918A, 136, Ann.CaAlOlTC, 594; 
State ex reL Standard Oil Co. v« 
Combs, 129 Oblo St. 251, 194 N.E. 
875. 

18 City of Stockton y. Frisbie in 
Latta, 93 Cai.App. 277, 270 F. 270. 


i» Walls y. Midland Carbon Co., 
254 U.S. 800, 41 S.Ct 118, 65 L.Ed. 
276. 

80 People y. Monterey Fish Prod- 
ucts Co., 195 Cal 548, 234 P. 398, 
38 1186. 
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the uncompensated destruction of cedars owned by another group 
where their destruction was the only practicable method of con- 
trolling a disease that threatened apple growing which constitut- 
ed one of the state’s important industries.®^ The power of the 
state to so regulate oil and gas weU operations as to prevent 
waste of either or both of those natural resources is unquestion- 
able.*® It is not invalid to penalize the waste of natural gas by 
permitting it to escape into the air even though at the time there 
existed no market for the permissible uses of such gas, but it was 
intimated that the statute would deprive the owners of oil aind 
gas wells of their property without due process of law if it should 
result in practically densdng them the right even to use the gas 
for any purpose whatever because there never would be a market 
for the permissible uses.®® The conservation of such natural re- 
sources as oU and gas and subterranean waters has been attempt- 
ed in large part through legislation regulating the correlative 
rights of surface owners with respect to a common source of sup- 
ply of such resources. The wasteful exploitation of the common 
source by any such surface owner may be validly prohibited in 
order to prevent an injury to the rights of other surface owners 
in the common source of such natural resources.®^ This in itself 
constitutes a sufficient social interest to warrant the government 
in interposiag to prevent unfair methods of operation, although 
in fact the regulation of the methods of developing such resources 
has a dose relation to the prevention of their wasteful use. The 
exigencies of an economic depression led government to inter- 
vene to regulate not merely the methods of operation but also 
the extent thereof by systems of pro-ration aimed at adjusting 
the supply of oU and gas to marketing facilities and reasonable 
market demands. Their real ultimate purpose seems to have 
been to raise prices by controlling the supply. Such statutes, 
and pro-ration orders based thereon, have been held valid so far 
as they could be justified as means for the prevention of the phy- 


81 Miller v. Schoene, 276 U.S. 272, 
4 S S.Ot 246, 72 L.Ed. 568. 

Bandinin Petroleum Co. v, Su- 
perior Court, Los Angeles County, 
Cal, 284 U.S. 8, 52 S.Ct 103, 76 L. 
Ed. 136, 78 A.L.B. 826; Champlin 
Kefining Co. v. Corporation Commis- 
sion of Oklalioma, 286 U.S, 210, 52 
S.Ct 559, 76 L.Ed. 1062, 86 A.L.E. 
403. 

«3F. O. Henderson, Ina, v. EaU- 


road Commission of Texas, D.O., 56 

3?.2d 2 ia 

Ohio Oil Co. T. Indiana, ITT U. 
S. 190, 20 S.Ct. 576, 44 L.Ed. T29; 
Lindsley v. Natural Carbonic Gas 
Co., 220 U.S, 61, 31 S.Ot. 337, 55 L. 
Ed. 369, Ann.Cas.19120, 160 1 Ban- 
din! Petroleum Co. v. Superior Court, 
Los Angeles County, Cal, 284 U.S, 
8, 52 S.Ct 103, 76 L.Bd. 136, 78 A.L, 
R. 826. 
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sical waste due to inability to properly store the surplus produc- 
tion without waste,*® and there can be no doubt as to their valid- 
ity so far as they can be shown to be reasonably adapted to the 
protection of the correlative rights of surface owners in a com- 
mon oil pool.*® It has not yet been authoritatively determined 
whether they are valid if they can be justified only as a means 
to prevent the so-called economic waste incident to the sale of the 
oil or gas at low prices.®’ The enforcement of a system of pro- 
ration to compel those, who may legally produce because they 
have outlets for permitted uses, to purchase gas from potential 
producers who are prohibited from producing because they lack 
such a market for their potential product, amounts to the taking 
of the property of the former and giving it to the latter, and de- 
prives the former of their property without due process of law.*® 
The theory that the proper functioning of our economic society 
requires an expansion of governmental control and planning of 
economic activities includes proposals that it regulate the use of 
privately owned natural resources so as to prevent not only their 
physical waste but also their so-called economic waste. The so- 
lution of some of the constitutional issues under our existing con- 
stitutional system, to which the enactment of concrete plans to 
effectuate this theory will give rise, are to be found in the prin- 
ciples on which courts have proceeded in deciding the cases 
considered in this paragraph. The fact that most of those deci- 
sions sustained the legislation involved in them results in a situ- 
ation in which the limits of the constitutionally permissible in 
this field cannot be defined with any high degree of certainty. 

Compulsory Transfers of Property, and Forced Expenditures 

The general rule is that government may not appropriate pri- 
vate property even for public purposes without paying just com- 
pensation therefor.*® There are, however, circumstances under 
which it may be taken without compensation by an exercise of 
government’s regulatory powers. It has been held that an own- 

ssohamplin Refining Co. t. Cor- homa, 286 U.S. 210, 52 S.Ct. 559, 
poration Commission of Oklahoma, 76 L.Bd. 1062, 88 AX.E. 403. 

286 U.S. 210, 62 S.Ct. 669, 76 L-EA 

1062 86 A Ij R 403 28 Ttiompson v. ConsolidatGd Gas 

Utilities Corporation, 300 U.S. 55, 

26 Thompson v. Consolidated Gas 57 S.Ct. 364, 81 L.Ed. 510. 

Utilities Corporation, 300 U.S. 55, 57 

S.Ct 364, 81 L.Ed. 510. 26 Los Angeles v, Los Angeles Gas 

& Electric Corporation, 251 U.S. 32. 


2? See Champlin Refining Co. v, 40 S.Ct 76, 64 L.Ed. 12L 
Corporation Commission of Okla* 
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er’s interest in garbage is so slight that the state may appropriate 
it, or compel its delivery to an authorized agent of, or contractor 
with, the state without compensating the owner therefor. The 
promotion of the public health justifies the inconsequential tak- 
ing involved in such measures.*® The due process provisions of 
our constitutions interpose no constitutional barrier to the abate- 
ment of public nuisances although they do set limits to what may 
be declared such.*i The same principles that justify the abate- 
ment of such nuisances validate the uncompensated destruction 
of diseased plants and animals and of foods found unfit for hu- 
man consumption.®* The exigencies of an efficient enforcement 
of the law have been held to justify the summary seizure and de- 
struction of nets and other equipment capable of use in the vio- 
lation of a state’s game laws,®® and the interest of even an inno- 
cent person may be validly forfeited if the property is used in 
violating the law by one intrusted by him with the possession 
of the property. This principle has been applied frequently to 
sustain forfeitures of vehicles and other property used in aid of 
violations of statutes prohibiting the manufacture and sale of in- 
toxicating liquors®® and of the federal revenue acts.®® It has 
been stated in justification of such decisions that there are cer- 
tain uses of property so undesirable that an owner surrenders its 
control to others at his perH.®® There is another method of regu- 
lation frequently held not to deprive a person of property with- 
out due process of law which in fact deprives the owner of an im- 
portant element affecting his control over his property. This is 
the class of regulations which impose on private persons the duty 


so Cornelius v. City of Seattle, 123 
Wash. 650, 213 P. IT; State ex rel 
Mooes V. City of Cincinnati, 120 
Ohio St. 500, 166 N.E. 583 ; Gardner 
V. State of Michigan, 199 U.S. 825, 26 
S.Ct. 106, 50 L.Ed. 212. 

SI Oklahoma City, Okl., v. Dolese, 
10 Olr., 48 P.2d 734 ; Miller v. Hor- 
ton, 152 Mass. 540, 26 N.E. 100, 10 
Ii.R.A. 116. 23 Am.St.Eep. 850. 

32 Miller V. Horton, 162 Mass. 640, 
26 N.E. 100, 10 L.E.A. 116, 23 Am.St. 
Rep, 850; North American Gold 
Storage Co. T. Cihicago, 211 U.S. 306, 
2tt S.Ot 101, 63 L.Ed. 195, 16 Ann. 
Cas. 276; Stanislaus Ctounty Dairy- 
men’s Protective Ass’n v. Stanislaus 
County, 8 Cal.2d 378, 65 P.2a 1306. 


33 Lawton v. Steele, 162 U.S. 183, 
14 S.Ct. 499, 38 L.Ed. 885. 

34 Van Oster v. Kansas, 272 U.S. 
465, 47 S.Ot. 133, 71 L.Ed. 364, 47 
A.L.E. 1044. 

35 Goldsmith, Jr.-Grant Co. r. Unit- 
ed States, 252 U.S. 505, 41 S.Ot. 189, 
65 L.Ed. 376 ; United States v. One 
Saxon Automobile, 4 Cir., 257 E. 
251; United States v. One Buiek 
Boadster Automobile, D.O., 244 E. 
961. 

Sevan Oster v. Kansas, 272 U.S. 
465, 47 S.Ct. 133, 71 LEd. 354, 47 
A.L.E. 1044. 
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of making certain forced expenditures of their funds. It does not 
deprive the seUer of gasoline of property without due process to 
compel him to bear the costs of collecting a tax on its sale, and 
the same holds true with respect to expenses incurred by any 
person when compelled to act as the government’s tax collector.®’ 
It is no valid objection to an anti-smoke ordinance that compli- 
ance win require an expenditure of funds that would not other- 
wise have been made.®* The cost of relocating the mains of a 
local utility made necessary by the construction of municipal 
improvements may validly be imposed upon the utility,®® and the 
entire cost of removing and rebuilding a railroad bridge and cul- 
vert made necessary by a deepening of the channel of a stream 
by the public may be put on the raOroad." The entire cost of 
abolishing grade crossings may also be imposed on railroads if 
public safety reasonably requires it, regardless of the financial 
condition of the railroad and even though the roads were built 
after the railroad had been constructed.*’ It has, however, been 
definitely afiirmed that the due process clause of the Fourteenth 
Amendment does impose some limits on the state’s power to im- 
pose financial burdens upon railroads in requiring the elimination 
of grade crossings, but it was held that a railroad’s constitutional 
rights were not being violated by being forced to follow a plan 
of separation set by public authority which was more expensive 
than an alternative plan which the railroad contended would be 
equally effective.*® An indication of a probable limit is found in 


3? Pierce Oil Corporation v. Hop- 
kins, 264 U.S. 137, 44 S.Ct. 251, 68 
L-Ed. 593. 

38 Northwestern Lanndry v. Des 
Moines, 239 U.S. 486, 36 S.Ct. 206, 60 
L.Ed. 396, In Leonard v. Earle, 279 
U.S, 392, 49 S.Ct. 372, 73 L.Ed. 754, 
it was held to involve no deprivation 
of their property without due proc- 
ess of law to subject oyster packers 
to a regulation which compelled them 
to utilize part of their premises to 
store empty shells. But it violates 
due process to compel one person to 
make expenditures for the exclusive 
benefit of another private person, as 
by requiring one land owner to sup- 
port the land and buildings on an 
adjacent owner's land by suitable 
propping devices when excavations 


are made on the former’s land, 
Young V. Mall Inv. Co., 172 Minn. 
428, 215 N.W. 840, 55 AX.B. 461. 

39 New Orleans Gas Light Co. v. 
Drainage Commission of New Or- 
leans, 197 U.S. 453, 25 S.Ct. 471, 49 
L.Ed. 831. 

40 Chicago, B. & Q. R. Co. v. Illi- 
nois, 200 U.S. 561, 26 S.Ct. 341, 50 
L.Ed. 596, 4 Ann.Cas. 1175. 

41 Erie R. Co. v. Board of Public 
Utility Commissioners, 254 U.S. 394, 
41 S.a. 169, 65 L.Ed. 322. 

43 Lehigh Valley R. Co. v. Board 
of Public Utility Com’rs of New 
Jersey, 278 U.S. 24. 49 S.Ct 69, 73 
Ii.Ed, 161, 62 A.L.R. 805. 
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a case in which the lower court was reversed for refusing to con- 
sider facts bearing on the issue whether the public interest in 
highway safety had been subordinated in the particular case to 
the provision of a system of transportation in competition with 
the railroads.^® It does, however, take a railroad’s property with- 
out due process of law to impose on a railroad tlie cost of re- 
moving the soil incident to the deepening of the channel of a 
stream over which the railroad carried its bridge, since the re- 
moval of that soil had no connection with the removal of obstruc- 
tions due to the acts of the railroad.** The principles implicit in 
all these decisions is that those responsible for a condition inimi- 
cal to the public health, safety or welfare may be compelled to 
bear the cost of removing that condition, but that they may not 
be singled out to bear an expense to remove a condition for which 
they are not in any way responsible or which cannot be justified 
as promotive of the public health, safety or welfare. The en- 
forcement of uncompensated obedience to a legitimate police 
power regulation is not a taking of property in violation of due 
process, but the imposition upon a group, specially singled out, 
of forced expenditures violates due process if it is not a legitimate 
exercise of the state’s police power or the regidatory powers of 
the federal government.*® 


43 Nashville, 0. & St L. E. Oo. V, 
Walters, 294 U.S. 405, 55 S.Ot 486, 
79 L.Ed. 949. 

44 Chicago, B. & Q. R. Co. v. Illi- 
nois, 200 U.S. 661, 26 S.Ct. 341, 50 
L.Ed. 506, 4 Ann.Cas, 1175. 

45 Compulsory expenditures in con- 
nection with the collection of taxes 
can also be justified as exercises of 
the taxing powers of the state or 
federal governments. The conclud- 
ing sentence must he read in the 
light of that consideration. Other 
forms of regulation involving com- 
pulsory expenditures that have been 
sustained as consonant with due 
process are those reauiring common 
carriers by motor vehicle using the 


public streets to file bonds condition- 
ed on paying liabilities incurred in 
the operation of such vehicles, Pack- 
ard V. Banton, 2G4 U.S. 140, 44 S.Ct 
257, 68 L.Ed. 596 ; those providing 
for compulsory Insurance for oper- 
ators of motor vehicles on the public 
highways to protect those injured by 
their operation thereon, In re Opin- 
ion of the Justices, 81 N.H. 566, 129 
A. 117, 39 A.L.R. 1023 ; In re Opin- 
ion of the Justices, 251 Mass. 569, 
147 N.E. 681, 691 ; Brest v. Commis- 
sioner of Insurance, 270 Mass. 7, 169 
N.E. 657; and numerous statutes im- 
posing on public utilities the duty of 
expanding their plant in order to 
provide their patrons with adequate 
service. 
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REGULATION OF CONTRACT RELATIONS 

247. A state may establish reasonable regnlations governing the 

formation of contracts within it, the terms that may be in- 
cluded therein, the provisions that must be included therein 
or excluded therefrom, and the performance of contracts so 
far as performable within it. The due process clause of 
the Fourteenth Amendment prohibits it from enacting or en- 
forcing unreasonable regulations concerning these matters. 

248. A state is prevented by said due process clause from impairing 

or destroying the right of its own residents and the residents 
of other states to enter into contracts outside it that are not 
operative within its jurisdiction, and from impairing, de- 
stroying or enlarging rights and obligations arising under 
such contracts. 

249. A state may exercise its police power to promote the prompt 

adjustment of claims, whether arising out of breaches of 
contract or based on violations of non-contractual obliga- 
tions, by imposing reasonable penalties for the failure or 
refusal to do so. 

250. It may, in connection with any of the above matters, make rea- 

sonable classifications. 

Control Over Contracts Made Within the State 

The liberty and property that are protected against unrea- 
sonable state regulation by the due process and equal protec- 
tion clauses of the Fourteenth Amendment include freedom of 
contract.*® It is not an absolute right, and a state may validly 
limit, and under some circumstances entirely prohibit, its exer- 
cise. The general test for determining the validity of such 
restrictions is their reasonableness. The application of that 
principle to a variety of specific problems has already been con- 
sidered! in the sections of this chapter dealing with the regula- 
tion of business and of the employer-employee relation.*’ The 
subsequent discussion will be limited to certain special problems 
of a different character. A state has the undoubted power to 
regulate the making of contracts within it. This includes the 
power of determining the acts and conditions on whose occur- 
rence or existence contractual relations shall arise. It has, for 
example, been held not to deprive a hail insurance company of 

« Allgeyer v. Louisiana, 165 U.S. « See Sections 241 to 243. 

578, 17 S.Ct. 427, 41 L-Ed.: 832.' v:';\ ■ 
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its property without due process to provide that it should be 
bound, and the insurance take effect, from and after twenty- 
four hours from the day and hour the application therefor was 
taken witlun the state by an authorized agent of the company, 
and not to deny it the equal protection of the laws to limit the 
statute to hail insurance companies.® This power may not, 
however, be so exercised as to force a contract upon a person 
as a consequence of conduct not reasonably related to such re- 
sult.® In the case last cited the statute had no such eifect since 
the company retained the liberty of not accepting applications 
whose acceptance was an essential step in the process of mak- 
ing such insurance contracts. It is equally valid to prescribe 
reasonable regulations govemmg the period during which one 
of the parties shall have a right to rescind. A statute giving 
those purchasers of farm machinery who bought for their own 
use a reasonable period for inspecting and testing for determin- 
ing its fitness for the uses for which it was purchased, and giv- 
ing the buyer the right to rescind within such period, has been 
held not to violate any rights guaranteed the vendor by the due 
process and equal protection clauses of the Fourteenth Amend- 
ment®* It was sustained not as a measure to lessen the dangers 
of fraud but rather as one intended to reduce losses due to the 
purchaser’s lack of capacity to determine the suitability of the 
machinery without testing it A state may validly insure that 
the policy intended to be promoted by a reasonable regulation 
of freedom of contract will in fact be realized by voiding all con- 


48 National Union Fire Ins, Co. t. 
Wanberg, 2C0 U.S. 71, 43 S.Ct. 32, 67 
L.Ed. 136. 

40 For a discussion sustaining tbe 
power of a state to compel insurance 
companies acting witbin it to insure 
owners of motor vehicles using tbe 
public highways against loss due to 
their operation thereof on said high- 
ways by a provision constituting an 
integral part of a system of compul- 
sory automobile accident insurance, 
see In re Opinion of the Justices, 
251 Mass. 569, 147 N.E. 681, 691. 

60 Advance-Rumely Thresher Co. v. 
Jackson, 287 U.S. 283, 53 S.Ct 133, 
77 h.m. 308, 87 A.L.R. 205. A state 
may also limit the defenses available 


to parties to a contract in actions 
thereon ; thus due process is not de^ 
nied an insurance company by de- 
priving it of defenses based on false- 
and fraudulent misstatements in the 
application for insurance unless the 
matter misrepresented in the judg- 
ment of the jury, actually contribut- 
ed to the death of the insured, North- 
western Nat. Life Ins. Co. v. Riggs, 
203 U.S. 243, 27 S.Ct. 126, 51 I^Ed. 
168, 7 Ann.Cas. 1104; nor by ex- 
cluding the insured's suicide as a de* 
fense unless the suicide was eour 
templated at the time the policy was 
taken out, Whitfield v. Aetna Life 
Ins. Co. of Hartford, 205 U.S. 48% 
27 S.Ct. 578, 51 L.M. 895. 
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tract terms inconsistent therewith “ Liberty of contract may be 
limited not only by prohibiting the inclusion of certain terms in 
contracts but as well by requiring that they include certain 
provisions. It has been held no denial of due process for a state 
to require insurance companies to include in policies written 
within it an arbitration clause making the decision of arbitrators 
on the extent of loss final.®* The same principles would apply 
to any other contracts and any other terms. The ultimate issue 
is the reasonableness of the particular restriction. The equal 
protection clause requires only that the state make no unreason- 
able classifications in legislation of this character. They are 
sustained unless facts are presented establishing their unreason- 
ableness.®* 


Control Over Contracts Made Without the State 
The cases considered in the preceding paragraph were con- 
cerned with a state’s power to regulate contracts made within 
it. It has a much more limited control over contracts entered 
into outside it and over the relations thereby created. It is pre- 
vented by the due process clause from prohibiting the modifica- 
tion of a contract made within it by a subsequent one made out- 
side it, and may not refuse recognition to the latter in defining 
the respective rights of the parties thereto and to the original 
agreement as modified thereby.®* The same constitutional pro- 


51 National Union Fire Ins. Co. v. 
Wanberg, 260 U.S. 71, 43 S.Ct. 32, 
67 L.Ecl, 136; Advance-Rumely 
Thresher Co. v. Jackson, 287 U.S. 
283, 53 S.Ct. 133, 77 Ii.Ed. 306, 87 
A.L.R. 285. 

52 Hardware Dealers’ Mnt. Fire 
Ins. Co. y. Glidden Co., 284 U.S. 151, 
52 S.Ct. 69, 76 L.Ed. 214. 

5S National Union Fire Ins. Co.^ y.. 
Wanberg, 260 U.S. 71, 43 S.Ct. 32, 
*67 L.Ed. 136 ; Adyance-Rumely 
Thresher Co. y. Jackson, 287 U.S. 
283, 53 S.Ct. 133, 77 L.Ed. 306, 87 
A.L.R. 285; Hardware Dealers’ Mnt. 
Fire Ins. Co. v. Glidden Co., 284 U.S, 
151, 52 S.Ct. 69, 76 L.Ed. 214; 
Metropolitan Casualty Ins. Co. y. 
Brownell, 294 U.S. 580, 55 S.Ct 638, 
70 L.Ed. 1070. 


54 New York Life Ins. Co. v. Dodge, 
246 U.S. 357, 38 S.Ct 337, 62 L.Ed. 
772, Ann.Cas.l918E, 593, holding that 
State A could not validly refuse to 
measure the respective rights and 
obligations of an insurance company 
and an insured under a loan agree- 
ment executed in State B by the law 
ot State B merely because the in- 
surance policy was itself a contract 
that had been made in State A under 
whose law the net value of the policy 
on the failure to pay the premium 
when due could he applied only 
against premium loans whereas un- 
der the loan agreement made in 
State B such value could be applied 
against all loans. That the law of 
State A could validly apply, and 
would apply, if the loan contract 
been made in State A, see Mu- 
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Vision has also been held to prohibit a state from enlarging the 
obligations of a contract made without it where its own interest 
has but a slight connection with the substance of the contract. 
It may, accordingly, not apply its law invalidating contractual 
provisions limiting the time within which actions must be insti- 
tuted on insurance contracts to contracts made in another state 
even where the insured is a resident and the acts giving rise 
to the insurer’s liability occurred within it.®® Any attempt on its 
part to do so and to seize the insurer’s property in payment of 
an obligation that has ceased to exist by the law of its creation 
deprives the insurer of his property without due process of law.®® 
Neither may it apply to such foreign contracts the provisions of 
its statute penalizing the failure of an insurer to pay the amount 
due on the maturity of the policy within the time prescribed by 
the statute, even though the insured was its resident at that 
time.®’ It is, however, invariably asserted that due process does 
not prevent a state from regulating, or even prohibiting, by rea- 
sonable legislation, the performance within it of a contract made 
outside it,®® but this apparently does not permit it to expand the 
scope of the obligation to perform.®® It was intimated in one 
case that there might be situations in which the state of the 
forum might have a sufficient interest to justify applying its 
local policy to a foreign contract when its enforcement is sought 
in its courts, but no indication was given as to the probable 
scope of this doctrine.®* It is apparent from the decisions con- 
sidered herein that the mere facts that one of the parties to the 
contract is a resident, or that the contract may require pay- 
ments to be made within it, or that it may relate to factors pres- 
ent or occurring within it, do not in general constitute such an. 
interest. The principle generally applied in cases of the charac- 
ter considered m this paragraph is that, though a state may 


tiial Life Ins. Co. v. Liebing, 259 
U.B. 209, 42 S.Ct. 467, 66 L.Ed. 900, 
which also indicates factors relevant 
in determining the place of contract- 
ing. 

55 Hartford Accident & Indemnity 
Co. V. Delta & Pine Land Co., 292 
U.S. 143, 54 S.Ct, 634, 78 L.Ed. 1178, 
■92V:AX.E.;92a.\';: 

66 Home Ins. Co. v. Dicfe, 281 U.S. 
397, 50 S.Ct. 338, 74 L.Ed. 926, 74 
A,L.E. 701. 


67 Aetna Life Ins. Co. v. Dimken, 
266 U.S. 389, 45 S.Ct 129, 69 L.Ed. 
842. 

68 Hartford Accident Sc Indemnity 
Co. V. Delta & Pine Land Co., 292 U. 
S. 143, 54 S.Ct 634, 78 L.Ed. 1178,. 
92 A.L.E. 928. 

69 Same case as in footnote Sa 
60 Same case as in footnote 58, 
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prohibit the making of certain contracts within it, it is prevent- 
ed by the due process clause of the Fourteenth Amendment not 
only from impairing or destroying the rights of its own residents 
and the residents of other states to enter into contracts outside 
it that are not operative within its jurisdiction, but also from im- 
pairing or destroying the rights and obligations arising under 
such contracts. In contrast with the situation in these cases is 
that in which the state in which a contract is made seeks to con- 
trol the incidents of the relations established thereby even while 
it is being performed outside the state. The fact that such a con- 
tract is to be performed outside the state does not of itself place 
its terms, obligations and sanctions beyond reach of that state. 
The power of a state to effect legal consequences is not limited 
to occurrences within it if it has control over the status that 
gives rise to those consequences, although due process prohibits 
the exercise of that power in an unreasonable or arbitrary man- 
ner. This problem has arisen most frequently in connection with 
attempts by a state to make its own workmen’s compensation 
law applicable to injuries occurring outside it if the contract 
of employment was entered into within it. It has been held that 
a statute so providing did not deprive the employer of his prop- 
erty without due process since the state had a legitimate interest 
to protect even where the employe was a non-resident alien.*^ 
It has, however, also been held that the state in which the in- 
jury occurred in such a situation might validly apply its work- 
men’s compensation act.®* The prevention of a double recovery 
for the same injury can in most cases be avoided by invoking 
the protection of the full faith and credit clause.®® 

A state may prohibit foreign corporations from engaging 
therein m a local business, or impose constitutionally valid con- 
ditions on their admission for that purpose. It may validly 
make its policy in that matter effective through prohibiting 
foreign corporations that have not been admitted to transact 
local business therein, and those who would contract with such 
corporations therein in local transactions, from entering into 
such contracts within the state.®^ States have frequently sought 


61 Alaska Packers' Ass'n v. Indus- 
trial Accident Commission of Cali- 
fornia, 294 U.S. 532, 55 S.Ot 518, T9 
L.Ed. 1044. 

United States Casualty Co. v, 
Hoage, 64 App.D.C. 284, 77 F.2d 542. 


63 U.S.C.A.Const. Art 4, Sec. 1, 
The bearing of that clause on this 
problem and on that of the recogni- 
tion of foreign contracts and rights 
is discussed in Chap. 5, Section 100. 

64 Hooper v. California, 155 U.S. 
648, 15 S.Ct 207, 39 L.Ed. 297; 
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to make that policy effective, especially in the case of foreign 
insurance companies, by limiting the rights of their own resi- 
dents to insure property situated within them by contracts en- 
tered into outside their jurisdiction. They may validly prohibit 
such imauthorized insurance companies from soliciting applica- 
tions within the state, and refuse local enforcement to insurance 
contracts made outside the state in response to such applica- 
tions.®® The obligation generally imposed on a state by the 
due process clause of recognizing rights arising under a foreign 
contract does not include that of protecting contracts result- 
ing from acts in violation of its own laws. A state may not, 
however, prohibit its residents from entering without the state 
into contracts with such unauthorized companies if the contract 
is not to be performed within it, and a contract of insurance 
covering property within a state is not because of that deemed 
one to be performed within it. It has thus been held that due 
process is violated by penalizing a resident for entering into an 
insurance contract outside the state covering property within 
it,®® or by penalizing his act of sending from wdthm the state 
a letter required under such a foreign insurance contract to make 
the insurance applicable to property within the state.®’ This 
principle has been extended to prevent such state from imposing 
a tax on the premiums paid with respect to such insurance.®* 
Neither may a state validly prohibit a foreign insurance com- 
pany authorized to transact business within it from paying a 
fee to non-resident agents for writing vrithout the state policies 
covering risks within it, nor revoke its license for violation of 
such prohibition.®* It has no constitutional power to control the 
payment made outside its borders, and its attempt to do so 
denies the company due process. It is, however, valid to require 
such company to employ resident agents only in writing such 
policies within the state.’® The whole purport of these decisions 


Nutting* T, Massachusetts, 183 U.S. 
553, 22 S.Ct 238, 46 324. 

65 Both well V. Buckbee-Mears Co., 
2T5 U.B. 274, 48 S.Ct 124, 72 L.Ed. 
277. 

66 St. Louis Cotton Compress Co. v. 
Arkansas, 260 U.S. 346, 43 S.Ct. 125, 
67 L.Ed. 297. 

s’yAlIgeyer t. Louisiana, 165 U.S. 
578, 17 S.Ct. 427, 41 L.Ed. 832. 


68Compania General De Tabacos 
de Filjpinas v. Collector of Internal 
Kevenue, 275 U.S. 87, 48 S.Ct 100, 
72 L.Ed. 177. 

69 Fidelity & Deposit Co. of Mary- 
land V, Tafoya, 270 U.S. 426, 46 S.Ct 
831, 70 L.Ed. 664. 

’J'O Palmetto Fire Ins. Co. v. Conn, 
272 U.S. 295, 47 S.Ct 88, 71 L.Ed. 
243. 
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is to prevent a state from enforcing a constitutionally valid poli- 
cy in its dealings with foreign corporations by means curtailing 
or destroying the rights of its own residents and of those of 
other states to enter into contracts outside it that are not opera- 
tive within its jurisdiction. 

Penalties for Failure to Adjust Claims 
A state has a legitimate interest in promoting the observance 
of their agreements by the parties to a contract, and a like in- 
terest in promoting the prompt adjustment of claims whether 
based wholly on contract, in part thereon, or on the violation of 
a duty imposed by law apeut from contract. It may, therefore, 
employ its police power to protect its interest in these matters. 
A common form of statute enacted for that purpose is that im- 
posing interest, penalties or other forms of cost upon those im- 
reasonably refusing to perform their contractual or other duties 
or unreasonably delaying their performance thereof. Statutes of 
this character have sometimes been assailed as depriving those 
upon whom such added burdens are imposed of their property 
without due process of law, but they have been almost uni- 
versally sustained against such objections.’'^ It is only when 
their application produces clearly arbitrary results, such as 
penalizing a person for a refusal to pay promptly a claim later 
shown to have been excessive, that they are held to deny due 
process.” It is immaterial in determining the validity of such 
pecuniary burdens that they are denominated as penalties if 
their amount is moderate, since it is their measure and not their 


71 Life & Casualty Ins. Co. of Ten- 
nessee V. McCray, 201 U.S. 566, 54 S. 
Ct. 482, 78 UEd. 987 (penalizing 
wrongful refusal to pay face of an 
insurance policy held valid even as 
applied to a case in which such re- 
fusal was in good faith and based 
on reasonable grounds) ; Yazoo & 
M. V. K. Co. v. Jackson Vinegar Co., 
226 U.S. 217, 33 S.Ot 40, 57 L.Ed. 
193 (imposing penalty on railroad for 
prompt payment of a claim for dam- 
ages for injury to freight held valid 
as applied to case in which recovery 
egualled amount of claim made) ; 
Kansas City Southern E, Co, T. An- 
derson, 233 U.S. 325, 34 S.Ot 599. 66 


L.Ed. 983 (accord, where claim was 
based on statute imposing liability 
for damage to live stock killed by 
trains). 

72 St Louis, I. M. & S. E. Co. v. 
Wynne, 224 U.S. 354, 32 S.Ct 493, 
56 L.Ed. 799, 42 L.E.A.,N.S., 102 
(where amount finally recovered was 
less than that claimed but equal to 
amount sued for); Chicago, M. & 
St F. E. Co. V. Bolt, 232 U.S. 165, 34 
S.Ct. 301, 58 L.Ed. 554 (where amount 
finally recovered was less than 
amount originally claimed but in ex- 
cess of amount tendered by defend- 
ant railway). 
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name which is controEing.” The Supreme Court has rejected 
the contention that such exactions, if reasonable in amount, 
clog the access to the courts of those from whom they are de- 
manded, and has held them to be reasonable compensation for 
the loss or inconvenience likely to be suffered by creditors.’* 
The principal point of attack on such legislation has been based 
on the claim that limiting their scope to particular classes of 
claims or obligations denied the group singled out the equal 
protection of the laws. It has, however, been held not violative 
of the equal protection clause to Emit their application to the 
obligations of insurers to pay promptly claims arising under 
policies issued by them.’® Statutes permitting the recovery of 
attorney’s fees in actions against common carriers by railroad 
based on their failure to properly perform their public duties 
as such have been held not to deny them equal protection mere- 
ly because limited to railroads,’® and the same holding has been 
made in the case of such statutes intended to enforce the prompt 
payment by railroads of cleiims arising in favor of persons other 
than shippers or passengers out of their negligent operation of 
their roads.” It has, however, been held a denial of equal pro- 
tection to single out incorporated railroads and subject them 
to the payment of attorney’s fees for their faUure to pay prompt- 
ly small claims not necessarily connected with their special duties 
as common carriers nor with special obligations that could be 
validly imposed upon them.’* It was deemed unreasonable to 


78 Life & Casualty Ins. Co. of Ten- 
nessee V. McCray, 291 U.S. 566, 54 
S.Ct. 482, 78 L.Ed. 987. 

74 Life & Casualty Ins, Co. of Ten- 
nessee V. McCray, 291 U.S. 566, 54 
S.Ct 482, 78 L.E(3. 987. 

75 Life Sc Casualty Ins. Co. of Ten- 
nessee V. McCray, 291 U.S. 566, 64 
S.Ct 482, 78 L.Ed. 987; Fidelity 
Mut Life Ass’n v. Mettler, 185 U.S. 
M08, 22 S.Ct GG2, 46 L.Ed. 922. 

76 Seaboard Air Line Hy. t. Seeg- 
ers, 207 U.S. 73, 28 S.Ct 28, 52 L. 
Ed, 108 ; Atchison, T. Sc S. F. By. Co, 
V. Vosbiirg, 238 U.S. 56, 35 S.Ct 675, 
59 L.Ed. 1199, L.K. A.1915B, 953 ; 
Chicago Sc N. W. It Co. v. Nye* 
Schneider Fowler Co., 260 U.S. 35, 43 
S.Ct 55, 67 L.Ed. 117 (but so far 


as it allowed imposing attorney's 
fee on appeal where on appeal the 
judgment was reduced, although not 
below defendant’s original tender, it 
was held so unreasonable as to vio- 
late due process). 

77 Atchison, T. & S. F. B. Co. v. 
Matthews, 174 U.S. 96, 19 S.Ct 609, 
43 L.Ed. 909 (where claim was for 
damages resulting from negligent 
escape of fire), 

78 Gulf, C. & S. F. R. Co. v, Ellis, 
165 U.S. 150, 17 S.Ct 255, 41 L.Ed. 
666. See, however, Missouri, K. & 
T. B. Co. of Texas v. Cade, 233 U.S. 
642, 34 S.Ct 678, 58 L.Ed. 1135, and 
Missouri, K. & T. B. Co. of Texas v, 
Harris, 234 U.S. 412, 34 S.Ct 790, 68 
L.Ed. 1377, L.B.A.1915E, 942. 
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limit the imposition of such burdens to that one class of debtors. 
The cases in which the classifications have been sustained have 
defined the class upon which the burdens were imposed in terms 
of the character of the claim rather than in terms of the person 
of the debtor. They indicate that such statutes may validly be 
limited to the group against which claims of the prescribed char- 
acter are most likely to arise, or to a group shown by experi- 
ence to be that in which the evils aimed at by such statutes are 
especially prevalent. The latter of these factors is the more 
fundamental. A state is not limited to inflicting pecuniary penal- 
ties and costs in exerting pressure to induce the prompt adjust- 
ment of claims. It may avail itself of any reasonable pressure 
device. It has thus been held not to violate due process to pro- 
vide that claims for loss or damage to freight must be paid or 
rejected within a stated reasonable period, and that failure to 
do so shall constitute an admission that the claim is due and 
payable.’® 


DUE PROCESS AND COMMON LAW RIGHTS 


261. The due process clauses have not deprived government of the 
power to modify or abolish rights existing under the com- 
mon law where such action constitutes a reasonable exer- 
cise of its police or other regulatory power. 

The conception of liability without fault was not unknown to 
the common law. It has an important application in the rules 
under which a master was responsible for the torts of his servant 
committed within the scope of his emplosmient. It weis, however, 
recognized as the exception rather than the rule. The due 
process clause of the Fourteenth Amendment did not deprive the 
states of the power of legislating to extend the field in which 
liability could be imposed without fault®* A state may validly 
make mine owners civilly liable for defaults of inspectors who, 
though selected by them and liable to discharge by them, were 
required to be selected from a panel of inspectors holding state 
licenses.®’ The expense of providing medical care for alien sea- 


’s Southern R. Co. v. Clift, 260 U.S. 
Sie, 43 S.Ct. 126, 67 L.Ed. 283. 

80 Ohicago V. Sturges, 222 U.S, 313, 
B2 S.Ot 92, 56 L.Ed. 215, Ann.Cas. 
1913B, 1349. 


Fultan, 205 U.S. 60, 27 S.Ct. 412, 51 
L.Ed. 708. This case involves a 
mere extension of the ordinary com- 
mon law rule of the master’s re- 
sponsibility for the wrongs of his 
employee. 


81 Wilmington Star Mining Co. y* 
Rottschaefek Const.Law— 35 
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men foxmd to be diseased upon their arrival in the United States 
may be imposed upon the owner or master of the vessel on which 
they arrive even though he be without fault. That does 
not violate the due process clause of the Fifth Amendment.*® A 
state may impose upon its municipalities absolute liability for 
damage to property resulting from mob violence since this is a 
reasonable means for increasing municipal efficiency in protect- 
ing property.*® It has been held valid to impose on one railroad 
liability for damages to freight caused by connecting carriers,** 
and to impose on the owner of motor vehicles liability for injuries 
resulting from their negligent operation by one using them with 
the owner’s consent.*® The decisions are predicated on the as- 
sumption that the person upon whom such vicarious liability is 
imposed is subrogated to the rights of the injured party against 
the actual wrongdoer, but this does not eliminate the risk that 
the ultimate incidence of the burden may rest on him. It is, 
however, a violation of due process to impose such liability if 
the wrongdoer is using the car without the owner’s consent.*® 
The usual bank deposit guaranty acts, and those workmen’s 
compensation acts that establish funds under state control by 
assessments on classes of employers, may result in making one 
person liable for the defaults of anotlier, but these have been 
sustained against objections based on the due process clause.*’ 
It has even been held that due process is not violated by forfeit- 
ing an innocent person’s property used in aid of the violation 
of the criminal law by another who had it in his possession with 


United States v. New York & 
Cuba Mail S. S. Co., 260 U.S. 304, 
46 S,Ct 114, 70 L.Ed. 281. 

83 Chicago V. Stnrges, 222 U.S. 313, 
32 S.Ct. 92, 56 L.Ed. 215, Ann.Cas. 
1913B, 1349. 

84 Atlantic Coast Line R. Go. T. 
Glenn, 239 U.S. 3S8, 36 S.Ct. 154, 60 
L.Ed. 344; Atlantic Coast Line R. 
Co. V. Riverside Mills, 219 U.S. 186, 
31 S.Ct 164, 55 L.Ed. 167, 31 L.R.A., 
N.S., 7, 

S5 Hodge Drive-It-Yourself Co. v. 
Cincinnati, 284 U.S, 335, 52 S.Ot 
144, 76 L.Ed. 323; Stapleton v. In- 
dependent Brewing Co., 198 Mich. 
170, 164 N.W. 520, L.R.A.1918A, 916. 


A state may apply such statute even 
where the consent was given outside 
it if the consent is broad enough to 
include use within it; Young v. 
Masei, 289 U.S. 253, 53 S.Ct 599, 77 
L.Ed, 1158. 

m Daugherty v. Thomas, 174 Mich. 
371, 140 N.W. 615, 45 L.R.A.,N.S., 
699, Aiin.Cas.l915A, 1163. 

; 87 NOBLE' STATE ' BANK /T. : HAS-^ 
KELL, 219 U.S. 104, 31 S.Ct 186, 55 
L.Ed. 112, 32 L.R.A.,N,S., 1062, Ann. 
Cas,1912A, 487, Black’s Cas. Constitu- 
tional Law, 2d, 410 ; Mountain Timber 
Co. V, Washington, 243 U.S. 219, 37 
S.Ct 260, 61 L.Ed. 685, Ann.Oas. 
1917D, 642. 



§ 251 DITE PROCESS AND COMMON liAW RIGHTS 647 

the former’s consent.*® A corporation and its stockholders are 
not deprived of their property without due process by making 
the corporation criminally liable for the acts of its ofBcers act- 
ing within the scope of their employment.*® The imposition of 
liability without fault is valid whenever that is a reasonable 
means for promoting a legitimate governmental policy, and in- 
valid only when no such justification exists therrfor. 

The common law system of rights and remedies as it existed 
at the time of the adoption of the Fourteenth Amendment to the 
federal Constitution did not thereby acquire a perpetual guaran- 
tee against change by legislative processes. The states still 
possess the power to abolish a right of action where the common 
law gave one. It has thus been held not violative of due process 
to abolish the right to recover damages for the alienation of the 
affections of a wife or for criminal conversation with her,®® and 
that of recovering damages for breach of a promise to marry.®’ 
The necessary effect of statutes of this character is to deny legal 
protection to certain individual interests formerly enjoying such 
protection.®* The due process clause does not require a state to 
give legal protection to every conceivable individual interest, nor 
that an interest once protected shall continue to enjoy it per- 
petually. It is, however, true that a judgment as to the rea- 
sonableness of a regulation of conduct cannot wholly ignore the 
effect of the regulation upon the previously existing system oi 
legally protected interests, and that the legislative power to 
withdraw such protection is not unlimited.®* The extant deci- 
sions give no very definite indication of that limit. The same 
is true of the legislature’s undoubted power to alter the com- 
mon law system of rights by the modification or abolition of de- 
fenses.®^ 


88 Van Oster Kansas, 272 U.S. 
465, 47 S.Ct 133, 71 L.Ed. 354, 47 
1044; Goldsmith-Grant Co. v. 
United States, 254 U.S. 505, 41 S.Ct 
189 „ 65 '376. ■ ■ 

saNew York Cent & H. R. R. Co. 
V. United States, 212 U.S, 481, 29 
S.Ct 304, 53 JjMd. 613. 

©OHanfgam v. Mark, 274 N.Y, 22, 
8 N.E.2d 47. 

Fearon v, Treanor, 272 N.Y. 268, 
5 N.BJ2d 815, 109 A.L.R. 1229. 


This !s true in any case in 
which the interest cannot be pro- 
tected in equity. 

93 See, for example, Truax t. Cor- 
rigan, 257 U.S. 312, 42 S.Ct 124, 66 
L,Ed. 254, 27 A.L.R. 375. 

94 Missouri Pac. Ry. Co. v. Mackey, 
127 U.S. 205, 8 S.Ct 1161, 82 UEd. 
107; Missouri Pac. R. Co. v. Castle, 
224 U.S. 541, 32 S.Gt 606, 56 LJid. 
875. 
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CIVIL RETROSPECTIVE LEGISLATION 

252. The due process clause of the Fourteenth Amendment limits 

a state in giving retrospective operation to its legislation, 
but does not prevent it from so doing when considerations of 
manifest justice make such legislation reasonable. The due 
process clause of the Fifth Amendment operates in the same 
manner with respect to the powers of Congress. 

253. The constitutions of the several states contain general provi- 

sions, and in some instances, express specific provisions, 
prohibiting civil retroactive legislation. 

The contract clause was the only federal constitutional pro- 
vision limiting states in enacting and enforcing civil retrospec- 
tive legislation prior to the ratification of the Fourteenth Amend- 
ment. The constitutions of the individual states then afforded, 
and still afford, a measimable degree of protection against such 
legislation.®® Legislation of this character can of course affect 
subsequent conduct only; it is impotent to change the past. 
The essence of its retroactivity consists in that it modifies vested 
legal relations that resulted from past events under the law 
existing at the time of their occurrence and substitutes other 
legal relations therefor. It involves something more than a 
change in the manner in which existing legal rights may be 
exercised in the future, although even such legislation does in- 
volve important changes in the scope and content of existing 
legal relations whose existence, however, is left intact. The 
practically necessary consequences of civil retrospective legis- 
lation are to divest one person of a completely vested legally 
protected advantage with respect to another person and to con- 
fer upon that other a countervailing advantage that can be 
legally asserted or defended against the former. Legislation that 
merely prevents the ripening of inchoate rights into completely 
vested rights does not deprive the owner of the former of prop- 


98 U.S.C.A.Const. Art 1, Sea 10. 

98 Clark V. Clark, 10 N.H. 380, 34 
Am.Dec. 105 (retroaetive application 
of a statute making an act a ground 
for divorce wliich, when done* was 
not suck, violates constitutional pro- 
vision prohibiting retrospective acts 
for decision of civil causes) ; Shonk 
V. Brown, 61 Pa. 320 (curative act 


validating a ' deed invalid for . want 
of power when made is unconstitu- 
tional as impairing vested interests). 
The constitutions of some states, in- 
cluding Colorado, Montana, New 
Hampshire, and Texas, expressly 
prohibit retroactive legislation. Many 
others expressly prohibit it in limit- 
ed fields. 
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erty without due process of law.®’' The repeal of a statute con- 
ferring the power of eminent domain upon a public utility does 
not deprive it of property without due process of law even 
though it involves the dismissal of condemnation proceedings 
already instituted but not yet finally terminated.®* The repeal 
of a statute under which rights of property have become vested 
cannot destroy those rights, since to give that effect to the re- 
pealing statute would deprive the owners of those rights of prop- 
erty without due process of law.®® The effect of the running 
of the statute of limitations upon the existence of legal rights 
depends upon the character of those rights, but all such statutes 
create an immunity in favor of the debtor against the successful 
prosecution of his claim by the creditor. The repeal of such stat- 
ute after a claim had been barred would deprive debtors of their 
property if the statute were construed to permit suits on claims 
barred at the time of the repeal. An alteration of the period so 
as to permit suits on claims already barred would have the same 
effect. It has, however, been held that due process is not violated 
thereby so far as claims based on contract are concerned,^ but the 
contrary has also been held.® A statute that enacts a period of 
limitation on a right unlimited at its inception is valid if it leaves a 
reasonable period after its enactment for the assertion of exist- 
ing claims.® The same principles govern the validity of retro- 
spective changes in the period during which proceedings must 
be commenced for the judicial review of awards made by work- 
men’s compensation boards.^ Cases of this character are some- 
times justified on the theory that such statutes affect merely the 
remedy, but a change in remedy involving the divesting of 
the vested rights of one person in favor of another might rea- 


a^McNeer v. MeNeer, 142 111. 888, 
82 N.E. 681, 19 L.E.A. 258. 

98 Western Union Tel. Co, v. Lou- 
isville &. N. K. Co., 258 U.S, 13, 42 
S.Ct 258, 66 L.Ed. 437. 

99Ettor V. Tacoma, 228 U.S. 148, 
S3 S.Ct, 428, 57 L.Ed. 773; Choate 
V. Trapp, 224 U.S. 665, 32 S.Ct. 565, 
56 L.Ed. 941. 

1 Campbell v. Holt, 115 U.S. 620, 
6 S.Ct 209, 29 L.Ed. 483. 

® Board of Education of Normal 
School Dist. V. Blodgett, 155 111. 441, 
40 N.E. 1025, 31 L.B.A. 70, 46 Am. 


StEep. 348; Eingartner v. Illinois 
Steel Co., 103 Wis. 373, 79 N.W. 433, 
74 Am.St.Eep. 871. 

3 Mattson v. Department of Labor 
and Industries of State of 'Washing- 
ton, 203 U.S. 151, 55 S.Ct. 14, 79 L. 
Ed. 251. 

4 Smolen v. Industrial Commission, 
324 TIL 32, 154 N.E. 441 (valid where 
period allowed under prior law had 
zmt yet run); Arnold & Murdock Co, 
v. Industrial Commission, 314 111, 

::;251, 145 N.E. 342, 40 A.L.R. 1470^ 
(invalid where such period had run 
at time of enactment of the statute). 



550 


BUB PBOC3BSS AND BQUAU PKOTBOTION 


Ch. 15 


sonably be held to be governed by the same principles as direct 
attempts to accomplish that result. 

Curative acts comprise an important type of civil retrospective 
legislation. Their purpose is usually either the validation of 
transactions tainted with invalidity for failure to comply with 
the formal requirements of their validity, or to confer rights that 
have been lost through failure to meet the conditions to their 
assertion. It is the general rule that invalidity based on want 
of power or jurisdiction cannot be cured by subsequent legisla- 
tion.® It is also true that due process and similar constitutional 
provisions prohibit legislation retroactively curing formal de- 
fects under many circumstances. The general test that is ap- 
plied in determining the constitutionality of curative legislation 
is whether considerations of manifest justice warrant the conse- 
quential impairment of the vested rights or immunities of one 
person on behalf of the beneficiary thereof.® The validation of 
illegal acts of public officials in collecting tolls so as to defeat 
the right of the person paying them to recover the sums paid 
has been held to deprive the latter of his property without due 
process of law because of its manifest injustice.’ The same 
principles are applied in determining the validity of curative acts 
permitting rights once lost to be asserted.® It has thus been held 
valid to restore a right of action that had been lost under cir- 
cumstances involving no blame whatever on the part of the 
plaintiff, and that depriving the defendant of what had been a 
complete and valid defense at the time of the enactment of the 
curative act did not deprive him of property without due process 


Si Shonlc V. Brown, 61 Pa. 320. 

6 Held valid: Inhabitants of Town 
of Goshen v. Inhabitants of Town of 
Stonington, 4 Conn. 209, 10 Am.Dec. 
121; Lane v. Nelson, 79 Pa. 407; 
McPaddin v. Evans-Snider-Buel Co., 
185 U.S. 505, 22 S.Ct. 758, 46 L.Ed. 
1012. Held invalid: Steger v. Trav- 
eling Men’s Building & Loan Ass’n, 
208 Hi. 236, TO N.E. 286, 100 Aia.St. 
Rep. 225. 

7 Eorbes Pioneer Boat Line T. 
Board of Comm’rs of Everglades 
Drainage Dist, 258 U.S. 838, 42 S.Ct. 
325, 66 L.Ed. 647. The validation of 
import duties and taxes illegally im- 
posed is generally sustained on the 


score that they might have been 
validly imposed in the first instance 
and that they may be validly im- 
posed for past benefits ; United 
States V. Heinszen & Co., 206 U.S. 
370, 27 S.Ct. 742, 51 L.Ed. 1098, 11 
Ann.Cas. 688. Curative acts having 
the effect of validity penalties illegal- 
iy collected or imposed are generally 
held invalid, Kent v. Gray, 53 N.H. 
576. 

■ 8 Held -valid! DANFORTH v. 

■ GROTON WATER CO,, 178 Mass. 
472, 59 N.E. 1033, 86 Am.StRep. 495, 
Black’s Gas. Constitutional Law, 2d, 
504 ; Dunbar v. Boston & P. R. Corp., 
181 Mass. 883, 63 N.E. 916. Held 
Invalid: Kent v. Gray, 53 N.H. 576. 
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of law.® The infraction of right was deemed more than balanced 
by strong considerations of manifest justice which justified the 
undeniable transfer of property from one person to anotha? 
through resort to curative legislation. 


REGULATORY LEGISLATION AND THE EQUAL PROTECTION 

OF THE LAWS 

254. The states are permitted to make reasonable classifications in 
enacting and enforcing their regulatory legislation. The 
reasonableness of a classification can be determined only by 
considering its purpose, the policy to be promoted thereby, 
and the relation of the resulting differences in treatment to 
those factors. 

The preceding portions of this chapter have dealt more with 
the limits imposed upon governmental regulation by the due 
process clauses than with those resulting from the equal protec- 
tion clause of the Fourteenth Amendment. This was because the 
emphasis therein was on the kind of regulations that could be 
imposed rather than on the power of government to mark off 
the regulated field from that which it chose to leave free of 
the particular regulations involved in any given case. A state 
is not prevented by the equal protection clause from making 
reasonable classifications in exercising its regulatory powers. 
The necessary result of any classification made in connection 
with the exercise of a state’s police power is to subject some 
persons to a form of regulation from which others are relieved, 
or to confer upon some an advantage denied others. The validity 
of a classification thus depends on whether the legislature had 
reasonable grounds for its restriction of the class upon which 
burdens are imposed or benefits conferred. The usual objec- 
tions to a classification made in connection with a regulation 
that imposes a burden is that it is invalid to limit the burden to 
the defined class, and that, if a regulation of the given character 
is to be put into effect, it should be extended to others as well. 
The usual objection to such a classification in connection with 
a regulation that confers upon some persons benefits that are 
denied to others is that it is invalid to thus limit those benefits. 
The grant of benefits is frequently part of a krger plan of 

» Robinson v. Robins Dry Dock & 

Repair Co., 238 N.X. 271, 144 N.E. 
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regulation in which the benefit conferred consists of immunity 
from the burden. The second objection is in such case merely a 
different form of stating the first. The crucial point in any 
case involving the validity of a classification is the existence 
of differences in treatment between groups. The issue is as to 
the reasonableness of those differences, and the basis on which 
the classes are defined is relevant only so far as it bears there- 
on. There is, accordingly, no basis of classification that is in- 
variably sustained. There are, however, certain principles al- 
most universally applied in this field. The equal protection 
clause fs not violated merely because a state makes an exception 
which it is required to make by some other provision of the 
federal Constitution. This has been specifically held in a case 
involving an exercise of a state’s taxing power for reasons that 
are equally applicable to its police power.“ It has edso been 
held that an objection that legislation violated the clause because 
not including certain other persons would not be sustained in 
the absence of a showing that there actually were such others 
engaged in the business to which the legislation applied.^^ The 
fact that those excepted from a statute regulating carriers by 
motor vehicle were subject to comparable regulations by local 
authorities was held a sufiBcient basis for sustaining the reason- 
ableness of the classification.^ A classification justifiable by its 
tendency to promote a legitimate governmental policy is valid. 
This is the basis for sustaining the exception from a statute 
regulating motor vehicles using the public highways of such 
vehicles as are used by their owner in transporting his own 
five stock, and of busses employed in carrying children to and 
from school.*® No violation of the equal protection clause re- 
sults from a classification whose effect is to relieve a municipal- 
ly owned utility from regulation of its rates by a state board 
actually regulating the rates of a competing privately owned 
company,*^ nor from one that accorded the marketing contracts 


Union Bank & Trust Co. v, 
Phelps, 288 U.S. 181, 53 S.Ct, 321, 77 
Jjjm, 687, :83 .A.L.R, 1438.'' 

11 Pullman Co. t. Knott, 235 U.S. 
23, 35 S.Ct 2, 59 L.Ed. 105. This 
case involyed a tax, but its principle 
Is equally applicable to regulatory 
statutes,:''.", 

Continental Baking Go. v. Wood- 
ring, 286 U.S, 352, 52 S.Ct. 595, 76 L, 
Ed. 1155, 81 A.L.R. 1402. 


13 Continental Baking Co. t. Wood- 
ring,' 286 U.S. 352, 53 S.Ct., 595, 76 ,U. 
Ed.' 1155, 81. A.L.R. 1402. ^ See also 
Sproles y. Biiiforcl, 2S6 U.S. 374, 52 
S.Ct. 581, 76 L.Ed. 1167, sustaining 
an exemption from such regulations 
although its effect and purpose were 
to aid railroads. 

M Springfield Gas & Electric Co. v. 
Springfield, 257 U.S, 66, 42 S.Ct. 24, 
66 L.Ed. 131. 
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of co-operatives a degree of protection denied other contracts.^® 
The legislature may in adopting a policy recognize an existing 
situation and adapt its legislation thereto. It is on this basis 
that the exemption of existing structures from zoning ordinances 
has been held valid,’® and that the grant of a preferred position 
to prior applicants for certificates of convenience and necessity 
to operate motor vehicles over a given route has been sus- 
tained.’’ The validity or invalidity of classifications cannot be 
determined without taking into account all the factors that have 
a natural and obvious relation to the purposes of the regulation 
in connection with which they are made and to the differences 
in treatment made in connection with realizing those purposes. 

The possible bases of classification are almost unlimited. 
There are, however, a few that are of such frequent occurrence 
as to merit at least passing comment. Statutes are not uncom- 
mon that discriminate against resident aliens or against non- 
residents. It has been held a denial of equal protection to aliens 
residing within a state to subordinate their right to work in the 
ordinary occupations of workingmen to the state’s policy of 
forcing employers to give a limited preference in emplosnnent 
to resident citizens.’® This principle has been applied to invali- 
date an ordinance forbidding the grant to aliens of a license to 
vend soft drinks.’® There are, however, certain businesses and 
occupations from which aliens may be validly excluded such as 
selling liquor or operating pool rooms.** They may be exclud- 
ed from working for the public or for private contractors 
while engaged on public works.*’ The right to own agricultural 
lands may validly be limited to citizens, and it is also valid in 
defining who may own such lands to discriminate against aliens 
ineligible for federal citizenship and in favor of those eligible 


16 Liberty Warehouse Co. v. Burley 
Tobacco Growers’ Co-op. Marketing 
Ass’n, 2T6 U.S. 71, 48 S.Ct. 291, 72 
I..Ed, 473. 

16 City of Aurora v. Burns, 319 111. 
84, 149 N.E. 784; City of Norton v. 
Hutson, 142 Kan. 305, 46 P.2d 630. 

1? Bradley v. Public Utilities Com- 
mission of Ohio, 289 U.S. 92, 53 S.Ct. 
677, 77 L.Ed. 1053, 85 A.L.R. 1131. 

iSTruax y. Raich, 239 U.S. 33, 36 
S.Ct. 7, 60 L.Ed. 131, L.R.A.1916D, 
545, Ann.Cas.l917B, 283. 


19 George y. City of Portland, 114 
Or. 418, 235 P. 681, 39 A.L.R. 341; 
but see Commonwealth y. Hana, 195 
Mass. 262, 81 N.E. 149, 11 L.R.A.,N. 
S„ 799, 122 Am.St.Rep. 251, 11 Ann. 
Cas. 514. 

20 Ohio ex rel. Clarke y. Decke- 
bach, 274 U.S. 392, 47 S.Ct. 630, 71 
L.Ed. 1115. 

21 Heim v. McCall, 239 U.S. 175, 36 
S.Ct. 78, 60 L.Ed. 208, Ann.Cas.l917B, 
287. 
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therefor.®® This has been extended to sustain an act prohibiting 
the appointment of an alien as the guardian of the estate of his 
American-bom child when any part of such estate consisted of 
such lands.®* Aliens may be denied the right to hunt a state’s 
wild game, and, as a method for making that prohibition effec- 
tive, may be denied the light to own or possess guns and rifles.®* 
It has even been held that an alien illegally within the United 
States might validly be denied access to a state’s courts to re- 
cover wages earned by him.®® This is a decision of more than 
doubtful validity.®® The discrimination between residents and 
non-residents occurs most frequently in municipal ordinances 
which generally reveal a clear attempt to protect the economic 
interests of the local community against the competition of out- 
siders. It occurs in connection with a varied array of regulatory 
ordinances. The decisions on their validity under the equal pro- 
tection clause are not uniform, but those supported by the better 
reasoned opinions generally deny their validity except where 
the discrimination is the incidental result of a regulatoiy meas- 
ure which would be valid apart from that result.®’ The deci- 


22 Terrace v. Thompson, 263 U.S. 
197, 44 S.Ot. IS, 68 L.Ed. 255. 

83 In re Fiijimoto’s Guardianship, 
ISO Wash. 188, 226 P. 505, 39 A.L.E. 
937 ; see contra, In re 'Tetsubumi 
Yano’s Estate, 188 Cal. 645, 206 F. 
995. 

84Patsone v. Pennsylvania, 232 U. 
S. 138, 34 S.Ct 281, 58 L.Ed. 539, 
See, also, Alsos v. Kendall, 111 Or. 
359, 227 P. 286, sustaining a state 
law prohibiting the licensing of aliens 
to engage in the business of salmon 
fishing on the score that the state 
held title to such hsh in trust for its 
dtteons. 

8SCouIes v. Pharris, 212 Wis. 558, 
250 N.W. 404. The case did not in- 
volve state legislation but action by 
its courts. The court held such 
action not violative of the Fourteenth 
Amendment, U.S.C.A.Const. It did 
not indicate whether it had reference 
to the due process clause, the equal 
protection clause, or both. 

Bee Janusis v. Long, 284 Mass. 


403, 188 N.E. 228, holding that an 
alien illegally within the United 
States was not on that account bar- 
red from suing in the state’s courts 
for damages for personal injuries. 
The opinion does not discuss the 
constitutional aspects of the matter. 
It has been intimated that Congress 
might validly deny such aliens all 
civil rights and every protection un- 
der the provisions of the Fifth and 
Fourteenth Amendments, U.S.C.A. 
Const ; see Martinez v. Fox Valley 
Bus Lines, D.C., 17 F.Supp. 576. 

87 Holding such discrimination vio- 
lative of equal protection: May 
Coal & Grain Co. v. Kansas City, D. 
G., 10 F.Supp. 792 (ordinance re- 
quired all retail coal dealers to main- 
tain yard and equipment within the 
city); Williams v. McCartan, D.C., 
212 F. 345 (ordinance required resi- 
dence within city as condition to 
procuring a license to operate there- 
in as a stationery engineer) ; Whip- 
ple V. City of South Milwaukee, 218 
Wis. 395, 261 N.W. 235 (ordinance 
required license for peddlers seiling 
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sions considered in this paragraph cover but an infinitesimal 
portion of those involving the application of the equal protection 
clause, but sufiice to show at least the necessity of something 
more than a consideration of the formal bases on which a classi- 
fication is made in testing its validity. 


THE DOCTRINE OF UNCONSTITUTIONAL CONDITIONS 

255 . A state may not enforce regulations or impose burdens, which 
it is constitutionally prohibited from enforcing or imposing 
directly, by conditioning the grant of privileges which it is 
free to grant or withhold on compliance with or the accept- 
ance of such regulations or burdens. 

The powers of government include that of conferring privi- 
leges which it is free to grant or withhold. The argument is 
sometimes made in support of the validity of particular regula- 
tions that they can be justified as conditions imposed by a state 
upon the grant by it of some privilege or other to the regulated 
person. A statute requiring railroads to pay their employees 
semi-monthly has, for example, been held not to deny a domestic 
railroad corporation due process of law because the state could 
impose such condition upon its privilege to be or continue as a 
corporation since it might in the first instance have wholly denied 
it that privilege.®® This legal theory for sustaining the con- 
stitationality of state regulatory legislation and taxation has 
been invoked particularly in connection with a state’s power 
to regulate or tax its own corporations or foreign corporations 
engaged within it in transacting a local business. The legal prin- 
ciple on which the latter applications were based was a state’s 
constitutional power completely to exclude foreign corporations 
from transacting local business within it. The power wholly to 
exclude was deemed to include that of admitting them on such 

or soliciting orders for non-resident an automobile for use in the illegal 
mereliants but not for those so act- transportation of intoxicants only if 
ing for resident merchants), Bis- the automobUe was owned by a 
criminations against non-residents resident was held to violate the 
in imposing license fees are held equal pi*otection clause, C. I. T. Cor- 
to violate the equal protection clause poration v. Commonwealth, 15S Va. 
in Campbell Baking Co. v. Harrison- 57/149 S.E. 523. 
vine, Mo.D.0., 19 F.2d 159, and Ward 

Baking Co. v. Fernandina, Fla., D.C., 28 New York Cent, & H. B. R. Co, v. 

29 F.2d 789. A statute giving lien or Williams, 199 N.Y. 108, 92 N,E. 404, 35 
protection in proceedings to forfeit L.R.A.,N.S., 549, 139 Am.St.Hep, 850. 
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terms and conditions as the state might think proper to impose.®® 
The states exercised this power at an early date to condition 
the admission of foreign corporations to transact local business 
within them upon agreements by such corporations not to re- 
sort to the federal courts nor to remove thereto actions brought 
against them in the courts of the state imposing the condition. 
Revocation of the license to transact local business was the usual 
penalty imposed for breach of such agreements or of a similar ob- 
ligation imposed by statute apart from agreement. It has now 
been definitely established that statutes imposing such conditions 
are unconstitutional attempts to deprive the federal courts of the 
jurisdiction conferred upon them by the judiciary Article of 
the federal Constitution and legislation enacted by Congress in 
pursuance thereof, and that the enforcement of such provisions 
by punishment or revocation of the license to transact local 
business deprives such foreign corporations of their constitution- 
al right of access to the federal courts where Congress has con- 
ferred that right in pursuance of its constitutional powers.®® 
Those decisions were not, however, based on the due process 
clause of the Fourteenth Amendment. The general principle on 
which they were decided has been applied to invalidate state 
statutes conditioning the right of foreign corporations to transact 
local business within a state on compliance with tax legislation 
that would have violated both the commerce and due process 
clauses of the federal Constitution had it been imposed in an 
unconditional form.®i It was held that the exaction of the tax 
as a condition to the continued exercise of the privilege was a 
violation of the commerce and due process clauses. The fact 
that the foreign corporations were engaged within the state in 
interstate as well as local commerce was later held to be im- 
material so far as the due process phase was concerned.®® The 
principle is not limited to protecting foreign corporations from 
unconstitutional exactions and burdens. It has been extended 
to protect residents of a state against being deprived of the 

39 Paul V. Virginia, 8 Wall. 168, 19 257 U.S. 629, 42 S.Ct 188, 66 Ii.Bd. 

!..Ed. 357. 352, 21 A.L.R. 186. 

30 Home Ins. Co. v. Morse, 20 Wall. si Western Union Tel. Co. v. Kan- 
445, 22 L.Ed. 365; Doyle V. Con- gag^ 216 U.S. 1, 30 S.Ct 190, 54 L. 
tinental Ins. Co., 94 U.S. 635, 24 Ed. 355. 

148; Barron v. Burnside, 121 

U.S. 386, 7 S.Ct. 931, 30 L.Ed. 915; s^Terral v. Burke Const Co., 257 
Herndon v. Chicago, R. I. & P. R. U.S. 529, 42 S.Ct 188, 66 L.Ed. 352, 
Ck>., 218 U.S. 135, SO S.Ct. 633, 54 h. 21 A.U.B. 186. 

Ed. 970; Terral v. Burke Const Co., 
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privilege of using the state’s highways in connection with their 
business as private carriers. Legislation attempting to convert 
a private carrier into a common carrier without his consent 
violates the due process clause of the Fourteenth Amendment,®® 
and it was, accordingly, held that attempts to secure that con- 
sent by requiring it as a condition to a private carrier’s privilege 
of using the state’s highways in his business was equally a viola- 
tion of that clause.®^ It may, therefore, be taken as established 
that a regulation that would violate a given provision of the 
federal Constitution if directly imposed will violate that same 
provision if sought to be imposed as a condition to the grant 
of a privilege which the state is free to grant or withhold. The 
doctrine of these cases is not that the imposition of such uncon- 
stitutional conditions violates the due process clause, but that it 
violates the same constitutional provision that would be violated 
if the conditional regulation were sought to be imposed directly 
and unconditionally. The imposition of an unconstitutional con- 
dition thus violates the due process clause only if the regulation 
would violate it were it imposed directly and not in such condi- 
tional form. The existence of this doctrine makes it unsafe to 
deduce the conformity of any regulation with the requirements 
of the due process and equal protection clauses from the fact 
that those subject to it enjoy privileges which the state might val- 
idly deny them or that the matter regulated is connected with 
such privileges. 

83 Michigan Public Utilities Com- 8* Frost & Frost Trucking Co. v. 
mission v. Duke, 266 U.S. 570, 45 S. Railroad Commission ot California, 
Ot 191, 69 Ii.Ed. 445, 36 A.I..R. 1105. 271 U.S. 583, 46 S.Ot. 605, 71 L.Ed. 

1101, 47 A.L.B. 457. 
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STATE ACTS TO WHICH CONTRACT CLAUSE APPLIES 

256. The federal Constitution provides, in Section 10 of Article 1 

thereof, that no state shall pass any law impairing the obli- 
gation of contracts. The constitutions of many of the states 
impose the same restriction upon their legislatures. 

257. The contract clause is a limit only on a state’s legislative 

powers, but every enactment to which the state gives the 
force of law is deemed legislation for the purposes of that 
clause, including municipal ordinances, statutes, and state 
constitutional provisions. The decisions of a state’s courts 
are not limited by the clause. 

The inclusion in the federal Constitution of the clause pro- 
hibiting the states from passing any law impairing the obligation 
of contracts^ was due largely to the fear that the then exist- 
ing financial conditions would produce a widespread enactment 
of state laws for the repudiation of both public and private debts. 
It has, however, received some of its most important applications 
in fields other than that involving the debtor-creditor relation. 
A similar provision has never been incorporated in that Con- 
stitution as a Mmitation upon, the -powers of Congress, although 
the due process clause of the Fifth Amendment has accord- 
ed contracts a somewhat similar, but narrower, protection against 
federal legislation^ The contract clause differs from such pro- 

iU.S.O.A.Coiist Article 1, Section 2 Perry v. United States, 294 US. 
10. 330, 55 S.Ct. 432, 79 L.Ed. 912, 95 

558 
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visions as the due process and equal protection clauses of the 
Fourteenth Amendment in that it limits only a state’s legisla- 
tive powers whereas the latter are limitations upon every gov- 
ernmental organ of a state regardless of what state governmental 
power it exercises. It has been stated that its prohibition “is 
aimed at the legislative power of the state, and not at the de- 
cisions of its courts, or the acts of administrative or executive 
boards or officers, or the doings of corporations or individuals.” * 
This statement is inaccurate insofar as it defines the scope of the 
prohibition in terms of the particular governmental organ by 
whose acts rights under prior contracts are affected. 

The test that determines whether a given act of a state’s 
governmental organ or agency is limited by the contract clause 
is whether that particular act is legislative in character. It is 
immaterial that the given organ or agency may in some instanc- 
es, or even in the majority of instances, act in a non-legislative' 
capacity, as may well be the case where the state constitution per- 
mits a single organ or agency to exercise more than a single gov- 
ernmental function, and as is frequently the case with respect to 
such agencies of local government as municipal councils which 
usually exercise both legislative and purely administrative func- 
tions. The acts of such councils of a legislative character must 
conform to the requirements of the contract clause,* while those 
of a purely administrative character can never violate that 
clause.® The enforcement of the prohibitions of the contract 
clause thus requires some theory as to what acts of state govern- 
mental agencies are legislative, and what acts thereof are not leg- 
islative. Its prohibitions do not extend to all of the law-making 
processes that operate to produce the law prevailing in a state. 
That part of such law which is the product of the activity of a 
state’s judicial department is not deemed legislation. It has, ac- 
cordingly, been frequently decided that any changes in the obli- 
gations of a contract resulting from a change in judicial decisions 
affecting that matter occurring after the contract was entered 
into do not impair its obligations in the constitutional sense of 


A.L.B. 1335; Lynch r. United States, 
292 U.S. 571, 54 S-Ot 840, 78 L.Ed. 
'1434.V; 

SNEW ORLEANS WATER-WORKS 
UO.: ^ 'SUGAR REFIN- 

ING CO., 125 U.S. 18, 8 S.Ct. 741, 31 
L.Ed. 607, Black's Gas. Constitution- 


4 City of Minneapolis v. Minneapo- 
lis St. Ry. Co., 215 U.S, 417, 30 S.Ct 
118, 54 L.Ed. 259. 

6NEW ORLEANS WATER- WORKS 
CO. V. LOUISIANA SUGAR REFIN- 
ING CO., 125 U.S. IS, 8 S.Ct 741, 31 
L.Ed. 607, Black’s Cas, Constitution- 
al Law, 2d, 508, . 
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that concept.® It is immaterial whether the subsequent decision 
effects a change in the state’s common law or in the judicial con- 
stmction of a statute in existence when the contract alleged to 
be impaired thereby was entered into.’ The law of the state may 
have been as effectively changed by such changes of decision as it 
would have been had a similar modification of the common law 
been made by statute or the original statute been amended to con- 
form to its changed construction, but the resulting adjustments 
of relations arising from prior contracts are not prohibited by 
the contract clause. The judicial decisions embodying a state’s 
common law and construing its constitution and statutes at any 
given time are, however, important in defining the obligation 
of contracts entered into at such time for the purpose of de- 
termining whether that has been impaired by subsequent legis- 
lation.® The only law of a state against which the contract clause 
is directed is its enacted law. This includes any enactment to 
which the state gives the force of law regardless of the general 
character of the governmental agency in which the power to 
enact it is vested.® It thus includes statutes whether enacted by 
the state’s legislature or by the direct action of the people, mu- 
nicipal ordinances,’® and state constitutions.” Changes in the 
judicial construction of statutes are not deemed the legal equiv- 
alent of statutory changes, and a statute in force when a con- 
tract was entered into cannot be made into a subsequent stat- 
ute through a new interpretation by the courts.” The same is 
true witli respect to changes in the judicial construction of mu- 
nicipal ordinances and constitutions.” 


6 Rooker v. Fidelity Trust Co., 261 

U. S. 114, 43 S.Ct. 288, 6T L.Ed. 556 ; 
Tidal Oil Co. v. Flanagan, 263 U.S. 
444, 44 S.Ct. 197, G8 L.Ed. 382. 

7 Fleming v. Fleming, 264 U.S, 29, 
44 S.Ct. 246, 68 L.Ed. 547. 

« Louisiana ex rel. Southern Bank 

V. Pilsbiiry, 105 U.S. 278, 26 L.Ed. 
1090 ; Mulilker v. New York & H. B. 
Co., 197 U.S. 544, 25 S.Ct. 522, 49 L. 
Ed. 872. 

©Williams v. Bruffy, 96 U.S. 176, 
24 L.Ed. 716 (holding invalid an en- 
actment of the Confederate States 
sequestering claims owed by resi- 
dents of those states to residents in 
states not part of the Gonfederacy 


and discharging the debtors, to 
which one of those states subsequent- 
ly gave the force of law). 

1© City of Minneapolis v. Minneap- 
olis St. By. Co., 215 U.S. 417, 30 S.Ct. 
118, 54 L.Ed. 259. See also King 
Mfg. Co. V. Augusta, 277 U.S. 100, 48 
S.Ct. 489, 72 L.Ed. 801. 

H White V. Hart, 13 Wall, 646, 20 
L.Ed, 685 ; New Orleans Gas-Light 
Co. V. Louisiana Light & Heat Pro- 
ducing & Mfg. Co., 115 U.S. 650, 6 
S.Ct 252, 29 L.Ed. 516. 

Fleming v. Fleming, 264 U.S. 29, 
44 S.Ct. 246, 68 L.Ed. 547. 

13 Compare cases in which the Su- 
preme Court has refused to follow 



§§ 256-257 


APPUCATIOSr TO STATE ACTS 


561 


The increasing complexity of modern social and economic 
life has led to a great expansion of administrative agencies upon 
which the legislature has conferred the power of defining the 
meaning of a legislatively prescribed standard in its application 
to the specific cases within its scope. The acts of such agencies 
in thus carrying out the legislative policy frequently involve 
the formulation by them of what amounts to a rule of law for 
such cases. Their acts are to that extent legislation and sub- 
ject to the limitations found in the contract clause. The orders 
of a public service commission fixing the rates chargeable by a 
public utility furnish a common instance of such action, and 
these are as much legislative in character as would be a statute 
prescribing such rates. The order of such a commission which 
required a railroad to carry a public street under its tracks by 
means of a subway and to bear hcilf of the cost thereof has been 
held legislative in character and invalid because it impaired a 
prior contract between the railroad and a city under which the 
latter was required to bear the entire cost of such construction.^* 
Such order amounted to prescribing a rule to govern the rela- 
tions of the railroad and the city to which the state gave the 
force of law. Statutes frequently confer upon state boards or 
officials the power to make interpretative rules and regulations 
having the force of law so far as such boards or officials remain 
within their delegated powers. It appears never to have been 
questioned that such rules and regulations are legislation subject 
to the limitations of the contract clause. The purely adminis- 
trative acts of state governmental agencies do not, however, con- 
stitute legislation for purposes of defining the scope of that 
clause.*® The legislative or administrative character of an act 
does not depend upon the agency performing it but upon wheth- 


decisions of state courts holding 
bonds issued under authority of state 
statutes void because the statutes vio- 
lated provisions of the state consti- 
tution after such courts had previ- 
ously sustained such statutes and 
held such bonds to be valid obliga- 
tions, the refusal of the Supreme 
Court having been induced by its de- 
sire to protect bonds acquired in 
reliance upon the earlier decisions 
of such state courts: Gelpcke v* 
Dubuque, 1 Wall. 175, 17 L.Ed. 520; 
Douglass V. Pike County, 101 U.S. 
677, 25 L.Ed. 968. That these de- 
Eottschaefer Const.Law— 30 


cisions are not based on the contract 
clause is definitely determined in Ti- 
dal Oil Co. V. Flanagan, 263 U.S. 444, 
44 S.Ct 197, 68 L.Ed. 382, which 
contains an excellent discussion 
thereof. 

14 Missouri, K. & T. Ey. Co. v. 
Oklahoma, 271 U.S. 303, 46 S.Ct 617, 
70 L.Ed. 957. 

15 HEW OELE ANS WATER- 
WORKS CO. V. LOUISIANA SUG- 
AR REFINING CO., 125 U.S. 18, 8 
S.Ct. 741, 31 L.Ed. 607, Black’s Gas. 
Constitutional Law, 2d, 508. 
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er it amounts to the enactment of a rule to which the state gives 
the force of law or merely involves the application of an already 
existing rule of law to the specific cases within its terms. 


WHAT CONTRACTS ARE PROTECTED 

258. The proyisions of the contract clause protect contracts be- 

tween states, those between a state and a private person, 
and those between private persons. They protect both 
executory and executed contracts, and both express con- 
tracts and those implied in fact. 

259. The relations of a state to its officers are not contractual, 

nor are the relations between a state and its subordinate 
political subdivisions of that character. 

260. The existence and construction of a contract for purposes of 

determining whether subsequent state legislation impairs 
its obligation in violation of the contract clause is a ques- 
tion of federal constitutional law on which the federal Su- 
preme Court follows its own independent judgment and is 
not bound by the decisions of a state’s own courts. 

The only obligations protected by the contract clause against 
impairment by subsequent le^slation are those based on con- 
tract. It is, therefore, necessary to establish the existence of 
the contract creating the particular legal relations that are 
claimed to be affected by subsequent legislation before this clause 
can be invoked to protect those relations against change or de- 
struction by subsequent legislation. The existence of such con- 
tract is determined by the principles of the law of contracts. It 
is, therefore, essential that both parties have legal capacity to 
enter into the particular contract in question, that the parties 
thereto have intended to enter into it, and that it be not void 
for any reason whatever. The existence of a contract is gen- 
erally a question of state law, but this is not the case where 
the issue is whether it has been impaired in violation of the con- 
tract clause. The issue in such case is whether the arrange- 
ment in question is a contract within the meaning of that term 
as used in that clause, and that is an issue of federal constitu- 
tional law. It is, accordingly, a weU established rule that the 
federal Supreme Court will in such case determine both the ex- 
istence and the meaning of a contract by its own independent 
judgment on those matters regardless of the decisions of a state’s 



§§ 258-260 WHAT CONTRACTS ABE PROTECTED » 663 

own courts thereon.^® This rule is followed not only where the 
contract is between private persons but also where it is one to 
which a state or one of its political subdivisions is a party.” 
It has in fact had its most important and frequent applications 
in cases of the latter description. The Supreme Court has, in 
carrying it out, frequently followed its own views as to the valid- 
ity under a state constitution of the statute alleged to constitute 
either the contract or its legal basis.^® The principal justification 
for the rule is that it interposes an effective barrier to a state's 
indirect evasion of the limitations of the contract clause through 
convenient judicial action by its courts as to the existence or 
construction of a contract claimed to be impaired by its subse- 
quent legislation. Moreover, the protection of the clause ex- 
tends to all contracts whether they be between private persons, 
states of the Union, or a state and private persons.*® The grant 
of corporate charters, and of special franchises to public utili- 
ties, are important examples of the class last mentioned.*^ The 
mere grant of a license to conduct a business under a regulato- 
ry statute does not constitute a contract between the public and 
the licensee.®* The clause protects executed as well as executory 
contracts, and a grant is for its purposes deemed an executed 
contract implying a continuing promise by the grantor that he 
will not reassert the rights of which he has disposed thereby.®* 
It protects not only express contracts but also those that are 
implied in fact as distinct from those situations in which the anal- 
ogy of contract is employed as the legal device for enforcing 


16 NEW ORLEANS WATER- 
WORKS CO. V. LOUISIANA SU- 
GAR REFINING 00., 12S U.S. 18, 8 
S.Ct. 741, 31 L.Ed. 607, Black’s Cas. 
Constitutional Law, 2d, 508; Larson 
V. South Dakota, 278 U.S. 429, 49 
S.Ct 196, 73 L.Ed. 441; PIQUA 
BEANCH . OF STATE BANK . v.: 
KNOOP, 16 How. 300, 14 L.Ed. 977, 
Black’s €as. Constitutional Law, 2d, 
548. 

See cases cited in footnote 16. 

18 Ohio Life Ins. & T. Co. v. Debolt, 
16 How. 416, 14 L.Ed. 997; McGahey 
Y. Vlr^nia, 135 U.S. 662, 10 S.Ct 
072, 34 L.Ed. 304. 

19 Green y. Biddle, 8 Wheat. 1, 5 
L,Bd. 547. 


89 Larson v. South Dakota, 278 U. 
S. 429, 49 S.Ct 196, 73 L.Ed, 441; 
PIQUA BEANCH OF STATE BANK 
V. KNOOP, 16 How. 369, 14 L.Ed. 
977, Black’s Cas. Constitutional Law, 
2d, 548. 

81 DAETMOUTH COLLEGE v. 
WOODWARD, 4 Wheat 518, 4 L.Ed. 
629, Black’s Cas. Constitutional Law, 
2d, 537 ; Detroit United Ey. v, Michi- 
gan, 242 U.S. 238, 37 S.Ct 87, 61 
L.Ed. 268. 

Mutual Oil Co. y. Zehrung, D.C., 
11 F.2d 887. 

23 FLETCHER y. PECK, 6 Oranch 
87, 8 L.Ed. 162, Black’s Cas. Consti- 
tutional Law, 2d, 528. 
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obligations not based on any real consensual transaction.** 
Judgments are frequently termed contracts of record, but a 
judgment obtained in an action sounding in tort is not a contract 
within the scope of the contract clause.*® It has also been held 
that the provision of a judgment awarding interest did not make 
the duty to pay such interest contractual even though the judg- 
ment was obtained in an action sounding in contract,*® and a 
fortiori is that true where the obligation to pay interest on such 
judgments is imposed by statute.*’ It was held in both these 
Case^ that subsequent statutes changing the rate of interest 
on such judgments did not violate the contract clause because 
the obligation to pay such interest was not one imposed by con- 
tract. 


The relation between a state and its officers is not one of 
contract, and the incidents of that relation such as those involv- 
ing the tenure and compensation of the officer are not protected 
against change by subsequent legislation by the contract clause.** 
It has, however, been held that, after a public officer has ren- 
dered services under a law specifying his compensation, there 
arises an implied contract under which he is entitled to the 
amoxmts so fixed for the services actually rendered, and that this 
implied contract is within the protection of the contract clause.*® 
The relation of a state to its employees is, however, generally 
based on a contract, but questions frequently arise as to how 
far the provisions of statutes regulating the employment in force 
at the time the employment contract was entered into are part 
of the contract protected by the contract clause.*® These prin- 


24 Mississippi T. Miller, 276 U.S, 
174, 48 S.Ct 266, 72 L.Ed. 517. 

25 Louisiana ex rel. Folsom y. New 
Orleans, 109 U.S. 285, 3 S.Ct. 211, 27 
L.Ed. 936. 

26 Missouri & Arkansas Lbr. & 
Min. Co. y. Greenwood Dlst of Se- 
bastian County, 249 U.S. 170, 39 S,Gt 
202, 63 L.Ed. 638. 

s*? Morley y. Lake Shore & M. S. E. 
Co., 146 U.S. 162, 13 S.Ct. 64, 36 L. 

' Ed. ' 

28 Butler y. Pennsylvania, 10 How. 
402^13 ' L.m 4 . 

2» Mississippi y. Miller, 276 U.S. 
174, 48 act. 266, 72 L.Ed. 517. 


st>Hall y. Wisconsin, 103 U.S. 6, 26 
L.Ed. 302; see on inclusion of stat- 
utory provisions in contract Phelps 
V. Board of Education of West New 
York, 300 U.S. 319, 67 S.Ct. 483, 81 
L.Ed. 674 (provisions of a teacber’s 
tenure statute probibiting boards of 
education to reduce salaries of teach- 
ers without cause after they bad 
achieved permanent tenure held a 
regulation of the conduct of such 
boards and not a term in the teach- 
er*s employment contract). Compare 
State ex rel. O’Neil y. Blied, 188 Wis. 
442, 206 N.W. 213 (statute establish- 
ing system of retirement pensions 
for teachers, in force when teacher 
was hired, constitute part of his 
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ciples are also applicable to the officers and employees of a state’s 
political subdivisions and instrumentalities. The relation be- 
tween the state and these political subdivisions is not one of con- 
tract. Thus municipal charters are not contracts,*^ nor are 
grants of power made by the legislature to them or other of the 
state’s political subdivisions such,*® and for that reason subse- 
quent legislation revoking or altering such charters or depriv- 
ing such subdivisions of those powers are not invalidated by the 
contract clause. The valid contracts of such municipalities and 
subdivisions are, however, contracts whose obligations may not 
be impaired by subsequent legislation.®* A relationship is not 
contractual within the meaning of the contract clause merely 
because based in part upon consent and including some contrac- 
tual elements. The public interest in marriage as a status has 
so far prevailed over its contractual elements that it has been 
held not to be a contract within the provisions of that clause.®* 


THE OBLIGATION OP THE CONTRACT 

261. The obligation of a contract consists of those laws existing 
at the time it is made which determine its validity and de- 
fine the scope and content of the promises made by the par- 
ties and the character of the performance required thereby, 
and that insure the aid of government in enforcing the 
promises and performance thus defined. 

The contract clause may be invoked against state legislation 
only for the protection of contracts entered into before its en- 
actment. It affords no protection to those entered into there- 
after.*® That which is protected is not the right to contract but 
the obligation of an agreement resulting from an exercise of 
that right The “obligation” of a contract has been defined as 
"the law which binds the parties thereto to the performance of 


esapioyment contract). See also 
Do(3ge V. Board of Education, 302 17. 
a 74, 58 S.Gt 98, 82 L.Ed. 57; 
State of Indiana ex rel. Anderson v. 
Brand, 303 U.S. 95, 58 S.Gt 443, 82 
:L.Ed,V685. . ■ 

SI Laramie County v. Albany Coun- 
ty, 92 U.S. 307, 23 L.Ed. 552. 

Williamson v. New Jersey, 130 
U.S. 189, 9 S.Ct. 453, 32 L.Ed. 915. 


33 Detroit United Ry. v. Michigan, 
242 U.S. 238, 37 S.Ct 87, 61 L.Ed. 
268; Minneapolis v. Minneapolis S^. 
Ry. Co., 215 U.S. 417, 30 S.Ct 118, 
54 L.Ed. 259. 

34 Maynard y. Hill, 125 U.S. 190, 
8 S.Ct 723, 31 L.Ed. 654. 

35 OGDEN V. SAUNDERS, 12 
Wheat 213, 6 L.Ed. 606, Black^s Cas. 
Constitutional Law, 2d, 513. 
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their agreement.” It has also been stated that “the laws which 
subsist at the time and place of the making of a contract, and 
where it is to be performed, enter into and form a part of it, 
as if they were expressly referred to or incorporated in its 
terms”, and that that “principle embraces alike those which af- 
fect its validity, construction, discharge and enforcement.” 3’ 
It does not include the exact remedy for its enforcement as that 
existed at the time of its making, but the contract clause does 
prevent such changes therein as will practically defeat the en- 
forcement of the obligation.*® The obligation thus consists of 
those laws existing at the time the contract is made which de- 
fine the scope of the promises made by the parties and the char- 
acter of the performance required thereby, and that insure the 
assistance of government in enforcing the promises and per- 
formance thus defined. 

The scope and content of the promises contained in a contract 
made in a state and to be performed therein, and the character 
of the performance required thereby, depend upon the law of 
that state existing at the time the contract was made. The due 
process clause of the Fourteenth Amendment prevents any other 
state from defining that part of the obligation of that contract. 
The same elements in the obligation of a contract made in one 
state and performable either therein or elsewhere are governed 
by the law of the state where made existing at the time it was 
made, at least with respect to those of its promises performable 
either there or elsewhere.*® The scope and content of the prom- 
ises contained in a contract made in one state and performable 
only in another state are determined by the law of the former, 
but matters relating to its performance are governed by the law 
of the state of performance. The contract clause clearly limits 
thtt extent to which the states, by whose laws these elements of 


SO Sturges t. Crowninsliield, 4 
■\Tfeeat. 122, 4 L.Ed. 529. 

S7YON HOFFMAN v. , QUINCY, 
4 Wall 535, 18 L.Ed. 403, Black’s 
Cas.-Constitiitioa^^ Law, 2d, Ml,. . y\ 

/ sshOMF BOILBIHG' '^- LOAN 
ASS’N V. BLAISDELL, 290 U.S. 398, 
o4 S.Ct 231, 78 L.Ed.. 418, 8S A.L.B. 
1481, Black’s Gas. Constitutional 
Law, 2d, 519; Wortbern Go, v, 
Thomas, 292 U.S. 426, 54 S.Ct. 816, 
78 L.Ed. 1344, 93 A.L.R. 173. 


89 Sliosberg v. New York Life Ins. 
Co., 244 N.Y. 482,- 155 'N.®. 749. In 
this case the factors relied upon to 
establish the contract as one whose 
obligations were governed by the law 
of the state whose subsequent legis- 
lation was in issue were the domicile 
of the corporate obligor In that state, 
the fact that the contract had to be 
approved at its office therein, and 
the fact that the obligor’s liability 
was secured by its general assets. 



§ 261 THE OBUGATION OF THE CONTKAOT 567 

the obligation of a contract are determinable, may affect those 
elements by their subsequent legislation.^® No case has been 
found deciding whether it limits the state in which performance 
is required under a contract made elsewhere in affecting its per- 
formance by legislation subsequent to the making of the contract, 
but it should be held so limited on principle. It is unnecessary 
to invoke the contract clause to defeat the application to a con- 
tract, made in one state, of the subsequent legislation of another 
state thgt affects the validity, scope and content of the promises 
contained in such contract, since such legislation is invalid un- 
der the due process clause of the Fourteenth Amendment. The 
same is true with respect to the subsequent legislation of a state 
other than that in which a contract is performable which as- 
sumes to affect its performance. No decisions have been foimd 
invoking the contract clause in the two types of cases last men- 
tioned. ■ 

The contract clause does, however, limit the states, by whose 
laws the elements of the obligation already discussed are cre- 
ated and defined, in dealing with the remedy. A cause of ac- 
tion arising out of a contract is transitory in the case of most 
contracts, and suits thereon are maintainable wherever juris- 
diction can be obtained over the defendant, or, under certain 
conditions, over his property. A case may arise in which a state’s 
only connection with a contract is that it is the forum of an 
action for its breach. Such a state may not apply its law in de- 
termining the validity of such contract, or in defining the scope 
of its promises and what performance is required thereunder, 
and that applies both to its law in existence at the time the 
contract was made and its subsequent enactments. The due 
process clause, and to some extent, the full faith and credit 
clause, prohibit it from so doing. The question is whether it 
can by legislation, enacted after the contract was made, change 
the remedy in such manner that, had the contract been made 
and been performable within it, the subsequent legislation would 
have violated the contract clause as applied to that contract. 
It has been held that such a change in remedy by the state of 
the forum violated the contract clause as applied to a contract 
made in another state.^i The state of the forum was, however. 


40Sliosberg t. New York Life Ins. 
Co., 244 N.Y* 482, 155 N.B, 749. 

41 Western Nat. Bank v. Reckless, 
O.C., 96 F. 70. In this case the 
creditor of a Kansas corporation 


brought suit in New Jersey against 
one of the corporate shareholders 
then domiciled in New Jersey to en- 
force a liability imposed by Kansas 
law at the time he had become a 
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also the state of the domicile of the obligor at the time the 
suit was brought, but it does' not definitely appear whether it 
was also the state of his domicile at the time the contract was 
made. The court's theory was that the contract existed within 
the state of the forum at least from the time the obligor be- 
came domiciled therein, and that it became from that time on 
a contract protected by the contract clause against subsequent 
legislation of that state impairing its obligation. It cannot, there- 
fore, be definitely held to have decided that the contract clause 
protects the contracts made in any state against impairment by 
the subsequent legislation of every other state. The language 
of the contract clause is broad enough to serve as the premise 
from which to deduce such a principle. No case has been found 
determining whether it limits states in applying their legisla- 
tion retrospectively to contracts made outside the jurisdiction 
of any one of the several states. 


IMPAIRMENT OF THE OBLIGATION 

262. A subsequent state enactment may be held not to impair tlie 

obligation of prior consensual arrangements if (a) such ar- 
rangements do not constitute contracts within the meaning 
of the contract clause, or (b) if such enactment can be 
deemed an exercise of an express or implied reservation of 
power to affect relations, established by prior consensual 
arrangements that are contracts within the contract clause, 
in the manner in which such enactment affects them. 

263. If such enactment which does affect the obligation of a prior 

contract cannot be sustained on the basis stated in Section 
262 (b), then it will be held to impair the obligation of such 
contract if it renders it invalid though valid when made, if it 
changes its terms, if it releases or discharges one party from 
the performance of his obligations, or if it changes the rem- 
edy for its enforcement in such manner as to leave the par- 
ties with practically no efficient remedy for its enforcement. 
A change in remedy that does not have that effect is not in 
conflict with the contract clause. 

The issue that arises whenever state enactments affect re- 
lations created by prior consensual transactions is whether the 


shareholder. A New Jersey statute 
(R.S.1937, 14:7-11), enacted after the 
making of the contract was held to 
violate the contract clause by de- 
priving the creditor of all right to 
(•nforee the obi gation although its 


laws permitted an action therefor at 
the time the contract was made. The 
principal reason for the court’s de- 
cision was, however, a provision of 
the New Jersey constitution prohibit- 
ing retrospective changes of remedy. 
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effects produced thereby upon such relations amount to an im- 
pairment of the obligation of a prior contract. A state enact- 
ment that in fact affects relations based upon prior consensual 
transactions may be held not to violate the contract clause ei- 
ther because the relation is not based on a contract of the kind 
protected by that clause, or because the effects produced by the 
enactment upon a relation admittedly contractual in character 
do not amount to an impairment thereof in the sense of that 
conception as found in the contract clause. The courts have de- 
veloped certain doctrines in relation to these matters that have 
a wide application in defining the protective scope of that clause. 
Some of these have already been stated in discussing the con- 
tracts that are within its protection. There are several others 
that merit separate consideration. 

Limitation on Power of States to Contract 

The first of these is the doctrine that a state legislature has 
no power to contract not to exercise the state’s police power so 
far as the continuing power to exercise it is necessary to protect 
or promote the public health, safety and morals. It was for 
this reason that legislative grants of the privilege of conducting 
a lottery for a stipulated period in return for the payment of 
certain sums to the state, and of a private monopoly to oper- 
ate a slaughter house within a certain city, were held not to 
constitute contracts, and that subsequent state enactments mak- 
ing the conduct of the lottery illegal, and revoking the monopo- 
ly, did not violate the contract clause.® There are, however, 
certain parts of its police power which a state’s legislature may 
bargain away for a term of years whose duration is usually in- 
dicated by the extremely vague phrase “not grossly excessive.’’ 
It is on this theory that legislative grants of exclusive privileges, 
limited in duration, to maintain bridges across a specified river, 
and to operate a public utility within a given city, have been held 
contracts which were impaired by subsequent legislation derogat- 
ing from the grant.® The same principle has been used to sus- 
tain as valid contracts protected by the contract clause rate 

Stone V. Mississippi, 101 U.S. Land & Improv. Co., 1 Wall. 116, 17 
814, 26 L.Ed. 1079; Butehers’ Union i.Ed. 571; NEW OELEANS GAS- 
SI aughter-House & L. S. L. Co. V. LIGHT CO. v. LOUISIANA LIGHT 
Cre.seent City, L. S. & Slaughter- & HEAT PRODUCING & MEG. CO., 
House Co., Ill U.S. 746, 4 S.Ct 652, 1.16 U.S. 650, 6 S.Ct. 252, 29 L.Ed. 

28 L.Ed. 685. 516, Black’s Cas. Constitutional Law, 

' 2d,-;,632.- : 

4* Bridge Proprietors v. Hoboken 
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contracts contained in municipal franchise grants to public util- 
ities.^ Nor may a state legislature contract not to exercise its 
power of eminent domain,*® but it may make a binding contract 
not to exercise its taxing power not only for a limited period but 
perpetually.*® The reason sometimes invoked to support this 
proposition is that the taxing power, unlike the police power, 
is not a part of government itself, but this is wholly insubstan- 
tial. The power to contract away the state’s taxing power is, 
however, firmly established. State constitutions have in many 
cases specifically deprived their legislatures of that power. The 
principle that a state legislature lacks power to bargain away the 
state’s power of eminent domain and certain portions of its po- 
lice power, and has only a limited power to contract away the 
remaining portions of its police power, is supported by reasoning 
that would prevent the state from doing so even by constitu- 
tional provisions. The ultimate basis for the doctrine is that 
the term “contract” as used in the contract clause does not in- 
clude transactions based on attempts by a state by constitution- 
al provision or legislation to thus curtail its powers of effective 
government 

Doctrine of Reserved Power 

A second principle Ikniting the protective scope of the con- 
tract clause is that a state may affect certain prior contracts by 
subsequent legislation in ways that might otherwise be deemed 
to impair their obligation if it has reserved the power to do so by 
appropriate constitutional or legislative enactment existing at 


44 Minneapolis t. Minneapolis St. 
By. Co., 215 U.S. 417, 30 S.Ct 118, 54 
L.Ed. 259; Columbus By., Power & 
Light Co. V. Columbus, 249 U.S. 399, 
39 S.Ct. 349, 63 L,Ed. 669, 6 A.L.E. 
1648. 

46 Long Island Water-Supply Co. t. 
Brooklyn, 166 U.S. 685, 17 S.Ct, 718, 
41 L.Ed. 1165 ; contributors to Penn- 
sylvania Hospital V. Philadelphia, 
245 U.S. 20, 38 S.Ct 35, 62 L.Ed. 124. 
In the latter ease the Court formu- 
lated the general principle limiting 
a state legislature’s power to bargain 
away a state’s governmental powers 
in the following language: **There 
can be now, in view of the many de- 
cisions of this court on the subject, 


no room for challenging the gener- 
al proposition that the states cannot 
by virtue of the contract clause be 
held to have divested themselves by 
contract of the right to exert their 
governmental authority in matters 
which from their very nature so 
concern that authority that to re- 
strain its exercise by contract would 
be a renunciation of power to 
legislate for the preservation of so- 
ciety or to secure the performance 
of essential governmental duties.” 

46PIQUA BRANCH OF STATE 
BANK OF OHIO v. KNOOP, 16 
How. 369, 14 L,Ed. 977, Black’s Oas. 
Constitutional Law, 2d, 54a 
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the time the contracts were made or constituting a part of the 
very state action on which the contracts are based. The prin- 
cipal reason leading to the development of this doctrine was the 
decision in the Dartmouth College Case that legislative grants 
of charters to private corporations were contracts protected by 
the contract clause.^’ In his concurring opinion in that case Mr. 
Justice Story suggested that the subsequent amendment or re- 
peal of such a charter would not impair its obligation if the leg- 
islation granting it contained a pi'ovision reserving those powers 
to the legislature. The suggestion became the basis for the sub- 
sequent legislative practise of reserving those powers in char- 
ters thereafter granted whether by special act or under general 
incorporation acts. The extent to which these reservations 
have resulted in validating subsequent legislation involving cor- 
porations which would otherwise have been held to impair the 
obligations of the charter contract will be considered when cor- 
porate charters are discussed in detail. It is sufficient for present 
purposes to state that those reservations have at times been 
made the basis for sustaining subsequent legislation, such as 
that repealing a charter, which would have violated the contract 
clause if there had been no reserved power to repeal.^ Those 
reservations have also been frequently made a principal basis 
for sustaining subsequent legislation affecting corporations which 
could have been sustained as not violating the contract clause 
because it constituted a reasonable exercise of the state’s police 
power apart from any specific reservation of power to amend 
corporate charters.^® The doctrine of reserved powers reduces 
the probability that subsequent state enactments will be held 
to impair the obligation of prior contracts by making liability 
to such legislation an element in defining the extent of their ob- 
ligation, The reservation of power to amend or repeal public 
grants and charters does not, however, serve to validate all 
subsequent legislation affecting them and the relations created 
through the exercise of the powers conferred by them.®* 

it DARTMOUTH COLLEGE v. 49 International Bridge Co. y. New 
WOODWARD, 4 Wheat 518, 4 L.E(1. York, 254 U.S. 126, 41 S.Ct 66, 66 
629, Black’s Cas. Constitutional Law, L.Bd. 176 ; Phillips Petroleum Co. T, 
2d, 537. Jenkins, 297 D.& 629, 56 S.Ct 611, 

80 L.Ed. 943. 

48 Greenwood v. Union Freight B. 

Co., 105 U.S. 13, 26 L.Bd. 961. eoCoombes r. Getz. 285 U.S. 434, 

62 S.Ct 435, 76 L.Bd. 866. 
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The Police Power and Legislation Affecting Prior Contracts 

The principles discussed in the two preceding paragraphs were 
developed in connection with contracts to which the public was 
a party and have had their principal, though not their sole, ap- 
plications in that field. They have prevented the contract clause 
from curtailing too severely the continuing exercise of their 
governmental powers by the states through previous exercises 
thereof. There has also been developed another general principle 
operating to prevent the contract clause from unduly restrict- 
ing the legislative power of the states. That is the principle 
that every contract is deemed to have been made subject to the 
reasonable exercise of its police powers by a state. It has been 
stated that the “reservation of essential attributes of sovereign 
power is read into contracts as a postulate of the legal order.”®^ 
It operates in the same manner as do the expressly reserved 
powers, discussed in the preceding paragraph, by defining the 
extent of the obligation of every contract by factors that include 
not only the existing laws that define the relations between the 
parties but also the general postulate that those relations are 
subject to change by subsequent legislation constituting reason- 
able exercises of a state’s police power. The fact that such 
legislation modifies relations created by prior contracts is an im- 
portant consideration in determining its reasonableness, since 
the issue in such cases is whether the general interest justifies 
this interference with prior rights and not whether it would 
justify the measure as a regulation of future transactions. The 
principle protects the states from having their govemmentsd 
powers unduly limited and hampered by private contracts im- 
munized against regulatory legislation by the contract clause. 

Legislation Affecting Remedies 

The foregoing principles prevent state legislation from being 
held to impair the obligation of prior contracts, either by deny- 
ing the existence of any contract, or by including as a term of 
the contract that is admitted to exist an express or implied pro- 
vision which would render such legislation consistent with, rath- 
er than an impairment of, its obligation. There have, however, 
been many cases in which legislation has been held not to vio- 
late the contract clause because it affected only the remedy for 

51 HOME BLDG. & LOAN ASS’N Black’s Gas, Constitutional Law, 2<3lj 
V. BLAISDELL, 200 U.S. 308, 54 S. 619. 

Ct. 231, 7S L.Ed. 413, 88 A.L.R. 1481, 
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enforcing the contract. The remedies available for the enforce- 
ment of a contract at the time it is made are not a part of its 
obligation. The value of that obligation is not dependent on con- 
tinuing those remedies as they were at that time but on the 
existence at all times of some remedy for its effective enforce- 
ment. The contract clause thus requires that there shall at all 
times be such an effective remedy available to the contracting 
parties if such remedy existed at the time the contract was made. 
The test of the validity under the contract clause of subsequent 
legislation affecting the remedy is whether the change does or 
does not materially impair the value of the rights established by 
a contract.®* A reduction in the limitation period for bringing 
actions on a prior contract is valid if the statute gives the par- 
ty a reasonable period after its enactment to prosecute his 
claim.®* A statute that substitutes a proceeding in equity by 
the receiver of a corporation for individual actions in enforcing 
a stockholder’s statutory liability does not impair the stockhold- 
er’s contract,®^ nor does the substitution of a representative suit 
in equity for an action by an individual against individual stock- 
holders to enforce their liability impair the obligation of the 
creditor’s contract.®® A subsequent statute that merely gives 
an additional remedy to a party entitled to performance of a 
prior contract, without increasing the other party’s obligation, 
is consistent with the contract clause.®* A change of remedie.*? 
that gives the party as effectives remedy to protect his rights 
as he had when the contract was made is also valid.®’' It is only 
changes in remedy that either indirectly effect a change in the 
obligation of prior contracts, or render its effective enforcement 
less probable or impossible, that violate the contract clause.®* 


S8VON HOFFMAN v. QUINOT, 4 
WaU. 536, 18 L.Bd. 403, Blacli’s Gas. 
Constitutional Law, 2<i, 551; Penni- 
man’s Case, 103 U.S. 714, 26 L.Ed. 
602. 

63 Jackson ex dem. Hart t. Lamp- 
Mre, 3 Pet 280, 7 L.Ed. 679 ; Terry 
T. Anderson, 96 U-S, 628, 24 L.Ed. 
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; ; 54 Henley V. . M 216 'U.S. 373, 
30 act 148, 54 L.Ed. 240. 

:«5;Fittsburgii:: ^Steei Do . , r. Balt!-. 


more Equitable Soc., 226 U.S. 465, 
^33 act 167, 57 L.M. 297. 

56 Hew Orleans O. & L."^ B. Co. v. 
Louisiana, 157 U.S. 219, 15 S.Ct 581, 
39 L.Ed. 679 ; Bernheimer t. Con- 
verse, 206 U.S. 516, 27 S.Ct 755, 51 
L.Ed. 1163. 

57 Wilson V. Standefer, 184 U.S. 
399, 22 S.Ct 384, 46 L.Ed. 612, 

68 Wilmington & Weldon R, Co. v. 
King, 91 U.S. 3, 23 L.Ed. 186; Eisk 
V. Jefferson Police Jury, 116 U.S. 131, 
6 act 329, 29 L.Ed. 587. 
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Legislafion Affecting Obligation of Prior Contracts 

The doctrines of express and implied reservations of power 
by the states have not been permitted to reduce the contract 
clause to an empty shell. The obligation may not be extinguished 
by subsequent enactments, nor may the relations between the 
parties be completely altered thereby.®® The release smd dis- 
charge of the obligor on a bond under a statute that substitut- 
ed for the original bond another without the consent of the ob- 
ligee in the original bond violates the contract clause by de- 
stroying the original obligation.®® A statute enacted after a 
state had conveyed public lands to a private corporation which 
converted a covenant of the corporation into a condition subse- 
quent, and declared a forfeiture of tlie lands for its breach, im- 
pairs the obligation of the grant since it imposes on the grantee a 
heavier burden than was originally imposed upon it.®^ A sub- 
sequent statute which, by repealing an earlier subsequent stat- 
ute, merely restores the relation of the parties to that which ex- 
isted under the law in force when the contract was made does 
not, however, impair its obligations.®* The measure of the ob- 
ligation by which the existence of an invalid impairment is de- 
termined is found in the law existing when the contract was 
made, not in that law as amended by subsequent valid enact- 
ments up to the time of the statute alleged to impair its ob- 
ligation. The subsequent discussion will illustrate the general 
principles, that have been heretofore considered, in their ap- 
plication to some of the more important types of contract 

w Sturges r. OrowninsUeld, 4 6i Columbia By., Gas & Electric So. 
Wheat. 122, 4 L.Ed. 529 ; Green T. v. South Oarolina, 261 U.S. 236, 43 
Biddle, 8 Wheat 1, 5 L.Bd. 547. S.Ct. 306, 67 L.Ed. 629. 

60 International Steel & Iron Co. 6S Knights Templars’ & Masons’ 
V. National Surety Co., 297 U.S. 657, 66. Life Ind. Co. v. Jarman, 187 U.S. 
S.Ct 619, 80 L.Ed. 96L 197, 23 S.Ct 108, 47 L.Bd. 139. 
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CONTRACTS BETWEEN PRIVATE PERSONS 

264. The contract clause protects contracts to which all the par* 

ties are private persons against impairment of their obliga- 
tion by subsequent state legislation. 

265. The contract clause has functioned as an important limit on 

the power of state legislative organs to adjust debtor-cred- 
itor relations both during ordinary times and during periods 
of economic depression. Its interpretations in this field 
have shown an increasing tendency to recognize what the 
legislatures are free to regard as the general welfare and 
to place less emphasis on the mdividual’s right to the pre- 
cise benefits due him from another under a contract between 
them. The formal device through which this change of 
emphasis has been secured is the principle that all contracts 
are made subject to be affected by reasonable exercises of 
the police power of the states. 


General Considerations 

The contract clause protects contracts to which all the par- 
ties are private persons, whether those persons be natural per- 
sons or corporations. A statute that destroys the obligation of 
either party to the other under prior contracts is generally held 
invalid, but one whose effect is to permit the enforcement of 
a promise not enforcible at the time it was made is valid.®* The 
mere fact that a statute destroys the obligation of prior con- 
tracts does not invalidate it under the contract clause. Private 
parties are conclusively deemed to have contracted subject 
to the reserved power of the state to modify or even to destroy 
the rights based on their contract so far as necessary to protect 
the public health, morals or safety. A statute that permitted 
one riparian owner to construct a dam across a stream in direct 
violation of his agreement not to do so made prior thereto with 
an upper riparian owner has been held valid on that basis.*® 
Public utility rates prescribed by authority of a state may be 
made binding upon a user of the service though their enforce- 
ment against him abrogates his prior contract with the utili- 


6S Stnrges v. Crowninsliield, 4 
Wheat. 122, 4 L.Ed, 529; White v. 
Hart, 13 Wall. 646, 20 L.Ed. 685; 
Williams v. Bruffy, 96 U.S. 176, 24 
L.Ed. 716 ; International Steel & 
Iron Co. V. National Surety Co., 297 
U.S. 657, 66 S.Ot 619, 80 L,ESd. 961. 


64 Ewell V. Daggs, 108 U.S. 143. 
149, 2 S.Ct 408, 27 L.Ed. 682 (sus- 
taining a statute repealing a stat- 
ute which voided usurious contracts). 

esManigault v. Springs, 199 U.S. 
4T3, 26 S.Ct 127, 50 L,Ed. 274. 
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ty.®* A statute whose effect was to release lessees from their 
covenants to surrender the premises upon the expiration of 
their leases has been held a reasonable exercise of a state’s po- 
lice power during a housing emergency and thus no violation 
of the contract clause.®’’ The general principle already stated as 
to the limits of the permissible changes in remedy have been 
frequently applied to private contracts. Subsequent statutes 
shortening the period of limitation,®® or permitting suit by a bank 
on a note payable to its cashier,®® are valid since they affect 
merely the method of enforcement without either preventing 
the effective enforcement of the contract or imposing an addi- 
tional burden on the obligor. A statute, however, that author- 
izes a stay of proceedings for a period that may not terminate 
until the lapse of an unreasonable time, or may even never ter- 
minate, practically denies the party the power of enforcing the 
contract and violates the contract clause. The contingency on 
which the stay was to end was the recognition of the Russian 
government by the United States which, at the time the case 
arose, was highly problematical.'’® 

Exemption Lam 

The value of a debtor’s contmctual promises depends large- 
ly upon the creditor’s power to apply the debtor’s property to 
the satisfaction of his claim. The law governing the liability of 
the debtor’s property to execution as that exists at the time the 
debt arises is thus an important factor affecting the efficiency of 
the remedy for its enforcement It was suggested in Bronson v. 
Kinzie”’ that legislation exempting agricultural implements, a 
mechanic’s tools, and furniture from execution could validly be 
applied to prior debts and contracts. It has been decided that 
exempting homesteads not exceeding one thousand dollars in 
value impaired the obligation of prior contracts by substantially 
lessening their value.'’® A statute exempting from liability for 
the debts of the assured the avails of an insurance policy on his 


66 Union Dry Goods. C5o. v. Georgia' 
Public Service Oorp.» 248 U.S. 872, 39, 
act 117, 63 L.Ed. 309, 9 AJjM. 
1420. 

^ 6T Marcus Brown ■ Holding Go. V. . ■■■ 
Peldman, 256' U.S. 170, ' 41 BM. 465, 
65 L.Ed. 877. 

68 Terry v. Anderson, 96 U.S. 628, 
24 Lm 365. 


69 Crawford .t. ■ .Branch:'''Bank , of 
Alabama, T How. 279, 12 L.Ed. 700. 

„ '^6 Sliosberg ' v. .Ne'w Xorfe .tlfe l,ns. 
Co., 244 N.Y. 482, 155 N.E. 749. 

■ 711 How.,3ii,/n;'''H.m':,i43.:''''' , 

Edwards v. Kearzey, 96 U.S. 596, 
24 L.Ed, 793. 
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life, when payable to his estate, is invalid to the extent that it 
exempts the proceeds of such policies taken out prior to its pas- 
sage from being applied to satisfy antecedent debts.’’® It is im- 
material whether the policies were taken out before or after 
the debt was incurred if they were taken out prior to the enact- 
ment of the statute. A later case applied the same principle to 
invalidate a statute in its application to antecedent debts which 
provided that all moneys payable under life insurance policies 
should be immune from claims of the creditors not only of the 
insured but also of the beneficiary.’^ The Court emphasized the 
facts that the statute placed no limits on the amount exempted, 
put no restrictions on the beneficiaries in whose favor it would 
operate, and took no account of conditions and circumstances. 
It was also these, and the additional facts that the statute was 
not limited to the period of the emergency and set up no con- 
ditions apposite to emergency relief, that made the Court reject 
the claim that the statute was justified by the economic depres- 
sion existing when it was enacted. It is unlikely that moderate 
changes in exemption statutes disadvantageous to creditors will 
be held to violate the contract clause; it is more probable that 
such changes, limited in amount and restricted as to the beneficia- 
ries for whom made, wUl be held valid exercises of the police pow- 
er, especially if the change is favorable to necessitous debtors pr 
can be supported on other recognized grounds of social policy. 

State Insolvency and Moratory Laws 

The contract clause has been an important factor m defining 
the limits within which state legislatures may shift from debtors 
to creditors the losses that appear inevitable in an economic 
world that has not achieved complete stability. A principal aim 
for its adoption was to prevent the wholesale repudiation of pub- 
lic and private debts by state legislation, and it has served that 
purpose during the numerous economic depressions that have 
occurred in the course of the nation’s history. The power of 
the several states to enact insolvency laws not in conflict with 
federal bankruptcy laws was established at an early date.’® Their 
application to prior debts violates the contract clause so far as 
they undertake to discharge debtors of all liability for such pri- 

73 Bank of Minden v. Clement, 296 292 U.S. 426, 54 S.Ot 816, 78 L.Ed. 

U.S. 126, 41 S.Ct. 408, 65 Ii.Ed. 857. 1344, 93 A.L.E. 173. 

7-i W. B. Wortiien Co. t. Thomas, Sturges v. Crowninshield, 4 

Wheat. 122, 4 L.Ed. 529. 

Bottschaepeh Const.Law— 37 
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or debts They do not violate it as applied to subsequent con- 
tracts.''’ A statute that may effect a partial or total discharge 
of pre-existing debts is equally invalid, and one that permits 
the debtors on such claims to reduce the amount owed by losses 
due to causes unrelated to the contract or actions of the creditor 
is invalid for that reason.’® It is immaterial whether the subse- 
quent enactments that effect those results operate directly up- 
on the debtor’s obligation or upon the creditor’s remedy for its 
enforcement. 

State legislatures have, during periods of economic distress, 
been especially desirous of protecting mortgagors against the loss 
of the mortgaged property securing their borrowings. They have 
attempted to secure that objective by legislation authorizing or 
requiring delay in the foreclosure of the mortgage or in the sale 
of the property under powers of sale contained in the mortgage, 
granting or extending periods of redemption of the mortgaged 
premises, and regulating the exercise of the mortgagee’s right 
to a deficiency judgment. The earlier decisions involving such 
legislation generally held it invalid under the contract clause. 
Thus subsequent legislation giving a period of redemption when 
none had existed under the law in force when the mortgage was 
given, or extending the period of redemption, was held to impair 
unconstitutionally the obligation of pre-existing mortgages.’® 
Attempts to protect the mortgagor’s interest by prohibiting sales 
on foreclosure, or under powers of sale contained in mortgages, 
xmless tlae amount bid at the sale equalled specified fractions 

xesturgos v. Crcwninshield, 4 case and also Baldwin v. Hale, 1 
Wheat. 122, 4 L.Ed. 629. Wall. 223, 17 L.Ed. 531. 

OGDEN Y. SAUNDEKS, 12 78 Walker v. Whitehead, 16 Wall. 

Wheat. 213, 6 L.Ed. 606, Black’s Cas, 314, 315, 21 L.Ed 357 

Constitutional Law, 2d, 513. It 

should be noted that discharges of a Bronson v. Kinzie, 1 How. 311, 

debtor under an insolvency act of 11 L.Ed. 143; Barnitz v. Beverly, 

a state in force when the debt arose 163 U.S. 118, 16 S.Ct. 1042, 41 L.Ed. 

is not valid against non-residents un- 93. The rights of a purchaser at a 
less they voluntarily become parties foreclosure sale, who is not the credi- 
to the insolvency proceedings or are tor nor one standing in his shoes, are 
made such through proper service of governed by the law in force at the 
process upon them. The basis Of time of the sale, and a statute giving 
this limitation is not the contract a right to redeem which was enacted 
clause but the principle, now rein- after the mortgage was executed but 
forced by the due process clause of before the sale occurred does not 
the Fourteenth Amendment, U.S.G.A. violate the contract clause; Hooker 
Const., that a state’s laws have no v. Burr, 194 U.S. 415, 24 S.Ct 706, 
exterritorial force. See the cited 48 L.Ed. 1046. 
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of the appraised value of the mortgaged premises were also held 
to violate the contract clause.®® The inevitable result of legis- 
lation of both these types was the unconditional and uncompen- 
sated postponement of the mortgagee’s right to possession of 
the premises beyond the time when he woiild have been enti- 
tled thereto under his agreement, and the possible defeat of that 
right completely. The sale of mortgaged premises to collect the 
debt will frequently realize less than the amount due, particu- 
larly during depression periods. The mortgagee-creditor is fre- 
quently the only bidder for the premises at such times. It has 
been held that the obligation of prior mortgages was invalidly 
impaired by legislation forbidding a second sale of the premises 
after their redemption by the mortgagor from their sale to the 
mortgagee on the foreclosure of the mortgage where the second 
sale was for the purpose of enforcing the collection of the amount 
unpaid on the mortgage debt.*^ The necessary result of such 
legislation is, as a minimum, the creation of an exemption in fa- 
vor of the debtor in respect of the very property which he had 
mortgaged to secure the creditor. A more extreme device to 
compel the mortgagee-creditor to bid at least the amount due 
him on the sale of the mortgaged premises is furnished by a 
statute which penalized a mortgagee in possession, who had ac- 
quired the premises on foreclosure for less than the amount due 
him, by forfeiting his title and right to possession to the mort- 
gagor, who had failed to redeem, for the former's failure to pro- 
cure a deed to the premises within a prescribed time, even though 
the mortgagor had paid nothing on the mortgage debt. A stat- 
ute of that character in effect deprived the mortgagee-creditor, 
under the guise of a penalty, not only of his claim but of his 
property, and was held to violate the contract clause as applied 
to prior mortgages.®® The course of decision prior to the depres- 
sion that began during 1929 had accorded creditors a degree of 
protection beyond that which they have received under the deci- 
sions involving the legislation induced by that depression. 

The inflated credit structure which collapsed during the early 
years of the depression last referred to produced the usual pro- 


ao BroBs T. Kinzie, 1 How. Bll, 
11 L.Ed. 143. The same principle 
was applied to hold invalid, as ax)- 
plied to prior debts, a similar stat- 
ute applying to execution sales of 
real estate, Gantly*s Lessee v, Ewing, 
3 How. 707. 11 L.Ed. 794. 


81 Barnitz v. Beverly, 163 U.S, 118, 
16 S.Ct. 1042, 41 L.Ed. 93. 

8^ Bradley v. Lightcap, 195 U.S. 1. 
24 act. 748, 49 L.Ed. 65. 
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fusion of legislation for the relief of debtors, and the customary 
attacks thereon predicated on the contract clause. The extent 
of the collapse of values entailed so great a risk to the stabili- 
ty of the social structure as to create a situation that legisla- 
tures might reasonably regard as an emergency. The principle 
that legislation affecting conti’actual obligations would not vio- 
late the contract clause if it could be deemed a reasonable ex- 
ercise of the police power of the states was successfully invoked 
to sustain much of the legislation of this period against claims 
that it violated that clause in its application to prior contracts. 
The doctrine was most forcefully enunciated in the first decision 
of the Supreme Court in passing on the validity of debtor-relief 
enactments of this period.*® Much of such legislation dealt with 
the problem by enabling debtors to invoke judicial assistance in 
compelling creditors to delay the enforcement of their contrac- 
tual rights for limited periods. A statute postponing foreclosure 
sales for a reasonable period was held not to invalidly impair 
the obligation of prior mortgages.®* However, a statute author- 
izing a governor to declare legal holidays for 60 days during 
which real estate mortgage foreclosures were prohibited, and ap- 
parently empowering him to repeat the process indefinitely, 
was held to violate the contract claiase as applied to existing 
mortgages.*® Legislation extending the period of redemption for 
such time as the court might deem just and equitable on con- 
dition that the mortgagor pay over or a reasonable part of 
the income from the property, or its reasonable rental value, for 
use in paying the taxes and insurance thereon and the interest 
on the indebtedness, and authorizing the court to terminate the 
extended period on the mortgagor’s default therein, was held a 
reasonable exercise of the police power in the then existing emer- 
gency, and thus not to impair the obligation of a prior mortgage 
under which the premises had already been sold to the mort- 
gagee-creditor.*® The earlier decisions were distinguished on the 
score that the legislation involved in them had provided for un- 
conditional extensions of the right to redeem and had contained 
no provisions adequately protecting the creditor’s interests. 


83 home BLDG. & LOAN ASS’N 
V. BLAISDELL, 290 D.S. 398, 54 S. 
Ct 281, 78 L.Ed. 413, 88 A.L.B. 1481, 

I^lack’ s Cas. Coiistitutioual Law, 2d, 
519. 

84 state ex rel. Lichtscheidl v. 
Moeller, 189 Minn. 412, 249 N.W, 330. 


■ 85 Alliance Trust Co. T. Hall, B.G., 
6 F.Supp. 285. 

86 HOME BLDG. & LOAN ASS’N 
V. BLAISDELL, 290 U.S. 398, 54 S, 
Ct. 231, 78 L.Ed. 413, 88 A.L.E. 1481, 
Black’s Cas. Constitutional Law, 2d, 
■519. 
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The adequate protection of the debtor’s interests was also 
! felt to require legislation dealing with the creditor’s right to 

i enforce the debtor’s personal liability on his promise to pay. 

' This assumed two principal forms: (a) legislation aiming to 

delay its enforcement, and (b) legislation limiting the amount 
thereof in those cases in which the sale of mortgaged premis- 
, es had failed to realize the full amount of the debt. A statute 

f of the former type which resulted in an unconditional delay for 

• a rather short period was held invalid as applied to prior debts,*’ 

! but another court intimated very definitely that one granting 

; delay for a reasonable period on condition that the debtor pay 

taxes on the mortgaged premises and interest on the debt would 
be valid even as applied to prior debts.*® The reasoning sustain- 
ing reasonable delays in the enforcement of the debt by re- 
sort to the security would support similar delays in the enforce- 
ment of the debt itself. The devices employed by legislation lim- 
iting the creditor’s right to enforce the debtor’s personal liabil- 
ity have varied from state to state, and an adequate account of 
the decisions on their validity as applied to prior debts must 
recognize these variations. A statute permitting the debtor to 
' enjoin the confirmation of a sale of the mortgaged premise’s 

under a power of sale contained in the mortgage, if the amount 
i bid was inadequate and inequitable, has been held consistent with 

the contract clause,*® but one precluding the entry of a deficien- 
cy judgment unless the foreclosure sale was confirmed with a 
finding that the property had brought its true market value 
was stated to be invalid thereunder.®® The difference between 
these statutes is that the former would affect the amount of any 
deficiency judgment that might be obtained without depriving the 
creditor of his right thereto, while the latter might complete- 
. ly deprive him of his right to obtain one. Furthermore, the 

' former would not enable the debtor to escape any part of his 

I obligation while the latter might have that effect under certain 

I circumstances. The avoidance of the latter result is also the ul- 

timate justification for the decisions holding invalid under the 
contract clause statutes that in terms or in effect prohibit de- 
ficiency judgments.®’ 

87 Brown y. Ferdon, 5 Cal.2d 226, 

54 P.2d 712. 

88 Kiinke t... Samuels, '264 N.Y. 144, 

190 N.E. S24. 

89 Woltz V. Asheville Safe Deposit 
Co., 206 N.C. 2S9, ITS S.E. 587, 


99 Atlantic Loan Co. y. Peterson, 
181 Ga. 266, 182 S.E. 15 (dictum). 

91 Adams v. Spillyards, 187 Ark. 
641, 61 S.W.2d 686, 86 A.L.R, 1493 
(statute forbade entry of decree of 
foreclosure unless plaintiff stipulate 
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The other principal form of legislation limiting the creditor’s 
right to enforce the debtor’s personal liability limited the amount 
recoverable under a deficiency judgment to an amount equal 
to the difference between the amount due the mortgagee-credi- 
tor on the debt, including unpaid interest and costs, and the ac- 
tual value of the mortgaged property at the time of its sale. 
The effects of such statutes would be to limit the creditor to 
recovering the face amount of the debt due him plus unpaid in- 
terest and costs in every case in which he bought in the prop- 
erty on its sale to satisfy his claim, and to prevent him in such 
case from being enriched beyond that amount to the extent that 
the value of such property exceeded the amount realized on its 
sale. It was for such reasons that the application of such stat- 
utes to prior debts and mortgages was held not to impair their 
obligation invalidly.®* The same justification would not in fact 
exist where the property Wcis bought at the sale by either the 
mortgagor or a wholly independent third party. The applica- 
tion of such statutes to such cases would involve a real and per- 
manent shifting of the loss from the debtor to the creditor, en- 
able the debtor to pay his debt by a method involving an increase 
in his net wealth if he were the buyer, and force the creditor to 
confer a benefit upon the third party if he were the buyer. It 
has, accordingly, been held that the contract clause is violated 
by applying such statute to prior debts in a case in which the 
mortgagor himself purchased the property on the foreclosure 
sale.®® No case has been found in which the facts specifically 
showed a purchase by an independent third party, but the prin- 


ed that he would bid amoant of loan, 
interest and costs remaining due to 
time of decree); Kresos v. White, 
47 Ariz. 175, 54 F.2d 800 (statute 
jirohlbited deficiency judgment un- 
less the mortgagee, or his assignee, 
proved that the value of the mort- 
gaged premises at the time of the 
execution of the mortgage was not in 
excess of the amount remaining due 
on the debt after the foreclosure 
sale, or that the depreciation in val- 
ue was caused by some act of the 
mortgagor, and limited recovery to 
the difference between the said value 
and the amount due on the debt). 

^2 Richmond Mortgage & Loan 
Corp. V. Wachovia Bank & Trust Co., 


SCO U.S. 124, 5T S.Ct. 338, 81 L.Bd. 
552, 108 A.L.R. 886. The state de- 
cisions were In general contra to 
this decision, and may still be law 
so far as they furnish a basis for 
construing such equivalents of the 
contract clause as may be found in, 
the constitutions of such states; see 
Bennett' v.;.^ Superior Court of Los 
Angeles County, 5 Oal.App,2d 13, 
42 ■ P.2d , 80 ; . Sayre v. ' Duffy, ; 179 - A. 
459, 13; N.J,Misc. 458 ; ' Langever'^ 
Miller, 124 Tex. 80, 76 S.W.2d 1025, 
96 A.L.E. 836. 

93 Vanderbilt v. Brunton Plano Co., 
Ill N.J.L. 596, 169 A. 177, 89 A.L.E. 
1080. 
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cipal reason that invalidates such statute where the mortgagor 
buys the property is present in that instance also. The enforce- 
ment of similar legislation allowing the fair value of the mort- 
gaged premises to be set-off against the creditor’s claim when 
he sues to enforce the debtor’s personal liability thereon involves 
peculiar difSculties if he should proceed in that manner prior 
to bringing foreclosure proceedings, since that would cast on the 
creditor the risks of any drop in value between the time of his 
action and that when the property was sold on foreclosure. The 
validity of such statute has, however, been sustained as applied 
to pre-existing debts.®^ A statute that permits a deficiency 
judgment to be satisfied by the mere failure of the mortgagee- 
purchaser of the mortgaged premises to procure a judicial de- 
termination of their value within a limited period after their 
sale violates the contract clause as applied to prior debts by de- 
stroying part of their obligation.*® A milder form of statute 
aiming to prevent an undue sacrifice of the debtor’s interest, 
and reducing the amoxmt of any deficiency judgment obtainable 
against him, is that which permits the mortgagor to obtain a ju- 
dicial resale of the mortgaged premises if the price obtained on a 
sale under a power of sale contained in the mortgage be inade- 
quate. Its validity as applied to prior debts has been sustained.*® 
It is quite apparent that these decisions manifest “a growing 
appreciation of public needs and of the necessity of finding 
grotind for a rational compromise between individual rights and 
public welfare” when they are contrasted with the decisions of 
earlier periods.®’' The Scime broad conceptions of public wel- 
fare were the basis for sustaining statutes that provided for the 
liquidation or reorganization of such financial corporations as 
mortgage investment companies and state banks although these 
almost invariably included provisions for forcing readjustments 
of their claims upon non-assenting creditors by action of speci- 
fied percentages of creditors, for the “freezing” of deposits, and 
for other departures from the strict letter of the contracts of 


84 Klinke v. Samuels, 264 N.Y. 144, 
190 N.13. 824 

85 Beaver County Bldg. & Loan 
Ass’n v. Winowich, 328 Pa. 483, 187 
A. 481, 921. 

96 Miller v. Shore, 206 N.O. 732, 175 
S.EI 133; Barringer v. Wilmington 
Savings & Trust Co., 207 N.O. 505, 


81 The quoted portion of the sen- 
tence is from the opinion of Mr. 
Chief Justice Hughes in HOMK 
BUILDING & LOAN ASS’N v. 
BLAISDELL, 290 U.S. 398, 54 S.Ot 
231, 78 L.Ed. 413, 88 AX.R, 1481, 
Black's Oas. Constitutional Law, 2d, 
519, 
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such insolvent or financially embarrassed debtors.®* These were 
generally deemed reasonable exercises of a state’s police power 
to insure an orderly adjustment of a debtor’s affairs in order 
to secure an equal and equitable application of his assets for the 
benefit of creditors. 


PUBLIC CONTRACTS 

266. The contracts protected by the contract clause include those 

between a state, or any of its subordinate political subdivi- 
sions, and private persons. 

267. The contracts between a state’s subordinate political subdivi- 

sions and private persons may be modified by subsequent 
legislation without the consent of such subdivision, but not 
without the consent of the private persons who are parties 
thereto. 

268. The contracts between a State itself and private persons are 

subject to a continuing power in the former to assert its 
privilege of immunity from suit without its consent. 

269. The bonds issued by a state, or its subordinate political subdi- 

visions, are contracts whose ultimate security is generally 
the taxing power of the obligor, and subsequent legislation 
completely or partially depriving the obligors of their power 
to tax to meet their obligations on such bonds invalidly im- 
pairs their obligation. 

Public Contracts that are Protected 

. Contracts between a state, or any of its political subdivisions, 
and private persons are within the protection of the contract 
clause. There are included among such contracts grants by them 
of their publicly owned property,®® agreements with their em- 
ployees as distinguished from their relations with their officers,* 
bonds issued by them,® and obligations assumed by them in con- 

9S In re People, by Van Schaick 99 FLETCHER v. PECK, 6 Cranch 
(Title & Mtge. Guar. Co.), 264 N.Y. 87, 3 L.Ed. a 62. Black’s Oas. Oonsti- 
69, 190 N.E. 153, 96 A.L.R. 297; tuUonal Law, 2d, 628. 

Savings Inv. & Trust Co. v. Associat- 
ed Bankers Title & Mtge. Guaranty i Hall v, Wisconsin, 103 U.S. 5^ 26 
Co., 122 N.J.Eq. 96, 102 A. 684; In L.Ed. 302, 
re Mechanics Trust Co*, 119 N.XEq.:. ^ 

141, 181^ A., 423 Doty v. Love, 295' ' a VON ■ HOFFMAN: 

U.S. 64, 55 S.Ct. 658, 79 L.Ed. 1303, Wail. 535, 18 L.Ed. 403, Black’s Oas, 
96 A.L.R. 1438. Contra, Ghingher V. Constitutional Law, 2d, 551, 

Pearson, 165 Md, 273, 168 A. 105. 
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nection with grants of property to them.® They can enter in- 
to contracts only through action by duly authorized representa- 
tives, and there exists in most states a considerable body of 
legislation regulating various phases of public contracts and the 
relations established thereby. It is often difficult to determine 
how much thereof enters into and becomes a part of the public 
contracts made while it is in force. It is generally held that 
the provisions of teachers’ tentore and salary statutes are reg- 
ulations of the conduct of the officials charged with the employ- 
ment of teachers and constitute no part of the contract made by 
them in the exercise of their powers.'* The decisions are not in 
accord as to whether legislation establishing systems of retire- 
ment pensions for public employees creates contractual relations 
with public employees in respect of those pensions or merely pro- 
vides for a gratuity which the state or its subdivisions are free 
to abolish or reduce both before amd after an employee has sat- 
isfied the conditions on which his right thereto accrues.® It is 


8 Adams v. Plunkett, 274 Mass. 
453, 175 N.E. 60. 

4 Phelps V. Board of Education of 
West, 300 U.S. 319, 57 S.Ot. 483, 81 
L.Ed. 674. See also Dodge v. Board 
of Education, 302 U.S. 74, 58 S.Ct 
98, 82 L.Ed. 57; State of Indiana 
ex rel. Anderson v. Brand, 303 U.S. 
95, 58 S.Ct. 448, 82 L.Ed. 685. 

STrotzier v. McElroy, 182 Ga. 719, 
186 S.E. 817 (holding the relation- 
ship of a city and an employee in 
respect to such find contractual so 
that subsequent legislation reducing 
its amount after the employee’s right 
to a pension had accrued violated the 
contract clause) ; Hoddy v. Valen- 
tine, 268 N.y. 228, 197 N.E. 260 (ac- 
cord, but stating that, up to the time 
the employee’s rights accrue, the 
relation is not contractual; in this 
case the fund was in part made up 
of deductions from employee’s sal- 
ary) ; People ex rel. v. Retirement 
Board of Policemen’s Annuity and 
Benefit Fund, 326 111. 579, 158 N.E. 
220, 54 A.L.R. 940 (involved no con- 
stitutional issue, but court stated 
that an employee’s interest under 


such a plan was not contractual in 
character involving a public obliga- 
tion to continue to pay the pension) ; 
Pennie v. Reis, 132 U.S. 464, 10 S.Ct. 
149, 33 L.Ed. 426 (involved no con- 
stitutional issue, but Court took the 
position that the pensioner’s interest, 
until right to receive it accrues, is 
not a contractual one) ; State ex rel. 
O’Neil V. Blied, 188 Wis. 442, 206 N. 
W. 213 (holding that teacher was 
entitled to accumulations to his cred- 
it in a state retirement fund estab- 
lished by a statute existing when 
his contract of employment was 
made on the theory that such statute 
became part of his contract) ; Dodge 
V. Board of Education, 302 U.S. 74, 
58 S.Ot. 98, 82 L.Ed. 57 (holding that 
a subsequent statute reducing the 
pension payable to retired teachers 
under a statutory non-contributing 
plan did not violate the contract 
clause because the relation of the 
public and the teachers with respect 
to that plan was not contractual). 
It should be noted that the terms of 
the statutes are decisive of the char- 
acter of the relation of the employe 
to such funds 
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universally held, however, that the relation between a state and 
its political subdivisions and their ofhcers is not one of contract,® 
and the same is true of the relation between a state and its po- 
litical subdivisions J The former’s grants of power to the lat- 
ter are not contracts and may be withdrawn at any time so far 
as the contract clause is concerned.® That clause does not pro- 
hibit a state and its political subdivision from breaching their 
contracts, but does prevent them from successfully invoking 
legislation enacted after those contracts were made as a le- 
gal justification for their breach unless such legislation can be 
justified as an exercise of an expressly or impliedly reserved 
power. Public contracts stand on the same footing in tliis re- 
spect as do purely private contracts. 

Contracts of State’s Subordinate Political Subdivisions 

Contracts between the subordinate political subdivisions of a 
state and private persons occupy a special position due to the 
fact that such subdivisions are mere creatures or agencies of 
the state subject to its continuing control. Their only power to 
contract comes from the state, is usually conferred upon them 
by legislation, and is exercised by them as its agents or instru- 
mentalities. The contracts made by them within the scope of 
their delegated powers bind both them and the private parties 
thereto, and such contracts are protected by the- contract clause 
against impairment of their obligation by subsequent legislation 
so far as the rights of private persons under those contracts are 
concerned. The rights of the subordinate political subdivisions 
under them are not, however, protected by the contract clause 
against alteration or abrogation by subsequent legislation. The 
state, acting by its legislature, may assert its supremacy and 
continuing control over its creatures by modifying or cancelling 
the contracts which they have made as its agents or instrumen- 
talities. The contract clause does not prohibit the parties to a 
contract from agreeing to alter or abrogate their contracts even 
when that result is produced, as it generally is in cases of this 
kind, by legislative action. The state is, in a real sense, an ul- 
timate party to all such contracts made by its subordinate po- 
litical subdivisions. These principles have received their prin- 
cipal application in cormection with mxmicipal franchise grants 

fi Butler V. Pennsylvania, 10 How. 182, 43 S.Ct. 534, 6T LEd. 937, 29 
402, 13 L.Ed. 472. A.L.R. 1471. 

7 Trenton v. New Jersey, 262 U.S. 8 Williamson v. New Jersey, 130 

tr.S. 189, 0 act. 45S, 32 LBd. 916. 
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to local public utilities, especially where those franchises have 
contained rate provisions. The franchise granted by a munici- 
pality to a public utility is a contract if the municipality has 
the statutory or constitutional power to enter into a contract 
of that character, and this applies not only to those franchise 
provisions conferring special privileges upon the utility but also 
to any provisions dealing with rates chargeable by it.® The rate 
provisions, if contractual in character, bind both the utility 
and the municipality.^® A subsequent legislative change of rates 
invalidly impairs the obligation of tliat contract unless assented 
to by the utility The municipality, however, has no right tra- 
der the contract clause to the continuance of the contract rates 
if the state legislature alters them with the assent of the util- 
ity.^® The rise in the price level during the period of the World 
War induced considerable legislation of this character which was 
sustained by the federal Supreme Court against objections based 
on the contract clause, made by the municipalities, in every case 
coming before it. The same principles have been applied in con- 
nection with other than the rate provisions of such franchises, 
such as those imposing on the utility the duty to pave and main- 
tain certain portions of the streets on which its tracks were lo- 
cated.^* The net result of the decisions in this class of cases 
is that the rights of the private utility under such franchise con- 
tracts are protected by the contract clause against change or 
abrogation by subsequent legislation, while those of the rntmid- 
pality thereunder enjoy no such protection. The result is the 
logical consequence of the legal relation existing between a state 


9 The power of a state to contract 
away its power to fix rates for limit- 
ed periods has been sustained, Rail- 
road Commission of California v, 
Los Angeles Ry. Corp., 280 U.S. 145, 
50 S.Ct. 71, 74 L.Ed. 234. In sup- 
port of the doctrine of the text see 
:aiinneapoIis v. Minneapolis St. Ry. 
Co., 215 U.S. 417, 30 S.Ct. 118, 54 L. 
Ed, 259.: The municipality and - the 
utility must also have intended to 
make a contract, but this is assumed 
to have been the intention in the 
eases in which the problem under 
discussion was considered, 

10 That they bind the utility see 
Georgia By. & Power Co. v. Deca- 
tur, 262 U.S. 432, 43 S.Ct. 613, 67 L. 


Ed. 1065 ; Columbus Ry., Power Sn 
Light Co. v. Columbus, 249 U.S. 399, 
39 S.Ct 349, 63 L.Ed. 669, 6 A.L.R. 
1648. That they bind the municipali- 
ty, see Minneapolis y. Minneapolis 
St. Ry. Co., 215 U.S. 417, 30 S.Ct 
118, 54 L.Ed. 259. 

11 Detroit United Ry. t. Michigan, 
242 U.S. 238, 37 S.Ct 87, 61 L.Ed. 
268. 

isPawhiiska v. Pawhuska Oil & 
Gas Co., 250 U.S. 394, 39 S.Ct 526, 63 
L.Ed. 1054 ; City of Tulsa v. Oklaho- 
ma Natural Gas Co., D.C., 4 F,2d 399. 

13 Worcester y, Worcester Consol. 
St By. Co., 196 U.S, 539, 25 S.Ct 
327, 49 L.Ed. 591. 
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and its subordinate political subdivisions. The same principles 
would apply to subsequent changes in such contracts by amend- 
ments of a state’s constitution, whether the power of the mu- 
nicipality to make such contract were derived from the consti- 
tution directly or from legislation authorized thereby, since such 
amendment of the constitution constitutes the enactment of a 
law within the provisions of the contract clause. If the legisla- 
ture should attempt to change such a contract made by a mu- 
nicipality under a power derived immediately from the state’s 
constitution, there would arise a prior question as to the valid- 
ity of sudi legislation under the state constitution. If the leg- 
islation were held invalid on that score, there would be no issue 
under the contract clause; if it were sustained against that ob- 
jection, there would arise an issue under the contract clause the 
solution of which would be the same as if the municipality’s pow- 
er to make the contract had been derived from the legislature. 

State’s Immunity from Suits on Its Contracts 

A state is not suable in a federal court on its contracts with 
private persons,^* nor in its own courts without its consent. The 
question of whether the contract clause prevents it from with- 
drawing a consent which it had given under the law existing at 
the time it entered into a contract has been considered in sev- 
eral cases by the Supreme Court of the United States. The re- 
peal of a statute giving its consent to be sued clearly deprives 
the private person who is a party to the state’s contract, made 
while a statute granting its consent was in force, of a remedy 
without the substitution therefor of cin equally etScacious rem- 
edy, and generally deprives that party of all remedy to enforce 
the state’s promises. Legislation affecting prior private con- 
tracts in that manner would be invalid as impairing their obli- 
gation. There have been decisions sustaining subsequent legisla- 
tion, repealing the statutes that embodied the state’s consent to 
be sued, based not on a general principle that the contract clause 
permits such action regardless of the character of the former 
consent, but rather on the character of the original consent. A 
statute in force when the state entered into a contract provided 
that its creditors under such contracts might sue it in order to 
obtain a judicial determination of the existence and the amount 
of the daira, but that the judgment therein should not be enford- 

14 U.S.O.A.Oonst, Amend. 11 ; Hans 
V. Louisiana, 134 U.S. 1, 10 S.Ct. 504, 

33 L.Ed. 842. 
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ble against the state but operate as a mere recommendation to 
the state legislature. A subsequent statute repealing such limit- 
ed consent does not violate the contract clause as applied to 
such prior contract, since it does not deprive the private party 
thereto of any effective remedy belonging to him at the time he 
entered into it.^® The remedy which the contract clause pro- 
tects must include provision for the enforcement of the results 
of a judicial inquiry into the state’s liability. Cases of this type 
are not decisive of a state’s power to withdraw its consent where 
the legislation granting it gives the other party to the contract 
a remedy that includes enforcement against the state of any judg- 
ment that might be obtained against it. The assumption that 
the contract clause does not prevent the repeal of such legislation 
even as applied to contracts made while it was in force underlies 
an argument sustaining a statute, enacted after a state had is- 
sued its bonds, which imposed burdensome conditions on the 
bondholders’ suits against the state. The change in remedy was 
held not to violate the contract clause because it was less extreme 
than would have been a complete withdrawal of its consent to 
be sued which it might validly have done. It was the theory of 
this case that a statute waiving a state’s immunity from suit 
by private parties is neither itself a contract nor a term in con- 
tracts made by a state while such statute is in force.“ This 
doctrine was later re-asserted and represents the existing law on 
that subject.^’' The subordinate political subdivisions of a state 
possess no such immunity from suit as belongs to the state. 

Bonds of the State and Its Subdivisions 
The contract clause has frequently been invoked to prevent 
the repudiation of their bonds by a state and its political subdi- 
visions. These bonds are contracts within the purview of that 
clause which prevents a state not only from directly altering 
or repudiating their terms by legislation enacted Jifter their is- 
suance, but also from depriving them thereby of the means of 
their effective enforcement except that a state may validly with- 
draw its prior consent to be sued on its own bonds.“ State and 
municipal bonds are often issued when existing state constitu- 
tional or statutory provisions exempt them from taxation, and 


15 Memphis & C. E. Co. v. Tennes- 
see, 101 U.S. 337, 25 L.Ed. 960; 
Baltzer v. North Carolina, 161 U.S. 
240, 16 S.Ct 500, 40 L.Ed. 684. 

16 Beers nse of Platenins r, Ar- 
kansas, 20 How. 527, 15 U.Ed. 991. 


11 Ex parte Ayers, 123 U.S. 443, 8 
S.Gt. 164, 31 L.Ed. 216 (dictum). 

18 VON HOFEMAN v. QUINCY, 4 
Wall. 535, 18 L.Ed. 403, Blaek^s Cas. 
Constitutional Law, 2d, 551. 
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in some cases the terms of the bonds expressly or impliedly con- 
fer such an immunity. The imposition of taxes upon the capital 
value of, or the interest upon, such bonds under statutes enact- 
ed after their issue has been held to impair their obligation in 
several cases. The subsequent enactment in one such case not 
only imposed a tax but authorized the debtor municipality to 
withhold it from the interest payable on the bond. This was 
held to impair the obligation of the bonds to pay the nominal 
rate of interest to the owner of the bond and no other, that other 
being the tax collector.^ This case may be constraed as not de- 
ciding that the bonds were contractually free from the tax but 
merely holding that they were by contract immune to the collec- 
tion of a valid tax by the method adopted. It has, however, been 
definitely held that the existence at the time of the issue of state 
or municipal bonds of a statute exempting them from taxation 
created a contract that exempted both their principal and interest 
from both direct and indirect taxation. The taxing statute held 
to impair that obligation in that case required the inclusion of 
their interest in the income by which a corporate franchise tax 
was measured.** The practical scope of that decision was in fact 
greatly narrowed by a subsequent decision. The state supreme 
court had construed a state constitutional provision that state 
and municipal bonds should be exempt from taxation as protect- 
ing the bonds and interest thereon from direct taxation only, and 
as not including immunity from indirect taxation through their 
inclusion in the measure of other taxes. It was held that such a 
construction was a permissible one, and that the inclusion of the 
interest on such bonds in measuring a corporate franchise tax did 
not impair their obligation.*^ Tlie former case was distinguished 
in a manner that greatly impairs its authority, and the doctrine 
was asserted that a legislative intent to do what the Constitution 
permitted could neither alter the terms of the contract nor in- 
validate the state’s exercise of its power to accomplish such pur- 
pose. It was an essential assumption of the reasoning in the later 
decision that the state court's interpretation of the scope of the 
contractual immunity was fair and justified. The decision would 
have been other than it was if the federal Supreme Court, in the 
exercise of its power to determine the existence and terms of the 
contract on the basis of its own independent judgment, had con- 

w Murray r. Charleston, 96 I7.S. chusetts, 279 U.S. 620, 49 S.Ot. 4S2, 
432, 24 E-Ed. 7C0. 73 L.Ed. 874, 65 A.L.B. 866. 

*0Macallen Co. v. Com. of Massa- Pacific Co. v. Johnson, 285 U.S. 

480, 52 S.Ct 424, 76 L.Ea. 893. 
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eluded that the state court’s construction of the contract was un- 
justified and forced. An even more recent case involved public 
bonds issued at a time when the state statutes exempted them 
from taxation. It was nevertheless held that a subsequently en- 
acted state income tax law did not impair their obligation inso- 
far as it required the inclusion of their interest in gross income.®* 
The state court’s construction of the contract was held reason- 
able and justified. The federal Supreme Court followed the state 
court in assuming that the statutory provisions created a con- 
tract, but it seems not improbable that future decisions may de- 
ny that basic assumption. There have been other benefits than 
immunity from taxation conferred by public bonds upon their 
holders. There is an important series of decisions involving at- 
tempts by a state to repudiate indirectly a provision in its bonds 
under which their interest coupons were receivable for taxes 
due the state. The subsequent legislation generally so hedged 
about the duty of the state to accept the coupons when tendered 
for state taxes that holders of the coupons were practically pre- 
vented from using them therefor because of expenses necessarily 
inemred in making their rights effective, or because of inability 
to meet conditions imposed on their use for that purpose which 
were not justifiable as reasonable means for insuring that the 
coupons tendered were genuine. A statute requiring their own- 
er to make a deposit pending the determination of the genuine- 
ness of tendered coupons is valid,®* but requiring the tax to be 
paid in money and remitting the owner of the coupon to a suit 
to recover the amount paid violates the obligation of the bond 
contract.®* Statutes limiting to an unreasonably short period 
the right to establish the genuineness of the coupon, and requir- 
ing that to be established by producing the bond from which 
the coupon had been detached, were held to violate the contract 
clause because unreasonably burdening the right of the coupon 
owner to use it as permitted by the terms of the bond.®® The 
contract clause prevented the state in these cases from repudi- 
ating its obligation by indirection. 

The ultimate security of public bonds and other public mone- 
tary obligations, based on contract, is generally the taxing power 
of the political unit issuing the bonds or incurring such obliga- 


22 Hale ¥. Iowa State Board of As- 
sessment & Review, 302 U.S. 95, 58 
S.Gt 102, 82 L.EdL 72. 

Antoni v. Greenhow, 107 U*S. 
769, 2 S.Ct 91. 27 B.Eci 468. 


24 Poindexter v, Greenhow, 114 U. 
a 270, 5 act 903, 962, 29 L.Ed. 185. 

^SMcGaliey v. Virginia, 135 U.a 
662, 10 S.Ct 972, 34 L.Ed. 304. 
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tions. Such bonds are frequently issued imder the authority of 
statutes that specifically require the levy of specified taxes for 
the pasJTOent of principal and interest. They are, however, deem- 
ed to have been issued on the faith of the taxing powers belong- 
ing to the obligor at the time of their issue even when the leg- 
islation authorizing their issue makes no such specific provi- 
sion for the levy of specified taxes.®® The same principles have 
been applied to other monetary obligations, based on contract, 
validly incurred by a state and its political subdivisions in the ex- 
ercise of their powers.®’^ Legislation depriving the obligor of 
the power to impose the taxes specifically provided for by the 
law under which the bonds were issued impairs their obliga- 
tion in violation of the contract clause, and the duty of the prop- 
er public officials to make such levies continues until the obliga- 
tion of the bonds has been completely discharged.®® If the stat- 
ute under which they were issued and the law in force at the 
time of their issue provided for the assessment of taxes on the 
full value of the taxable property, a subsequent statute provid- 
ing for an assessment at a lesser value is invalid, and the prop- 
er authorities can be compelled to levy taxes on the former ba- 
sis.®® A subsequent enactment whose effect is to permit the 
bonds themselves, or the interest coupons thereon, to be accept- 
ed at par in payment of the taxes required to service the bonds 
instead of in cash as required under law in force when the bonds 
were issued is invalid, at least when the bonds are below par 
when thus accepted. A statute specifically authorizing the pay- 
ment of the required taxes by this method clearly has that effect 
and is invalid,®* and one which permits such bonds to be so used 
to redeem tax certificates held by the state covering land sub- 
ject to taxation to service those bonds has also been held to 
have that effect and to be invalid on that score. A bondholder 
may, accordingly, enjoin the proper authorities from so accept- 
ing such bonds and coupons, and is not entitled to compel those 
authorities to accept them for that purpose.®^ Subsequent leg- 


*6 Wolff V. New Orleans, 103 U.S. 
358, 26 L.Ed. 395. 

27 Louisiana ex rel. Hubert t. New 
Orleans, 215 U.S. 170, 30 S.Ct 40/54 
h,Ba. 144. 

28 VON HOFFMAN v. QUINCY, 4 
Wall. 535, 18 L.Ud. 403, Black^s Cas. 
Constitutional Law, 2d, 551. 

Perry v. Town of Samson, D.C.# 


11 F.2d 655 ; City of Ft. Madison v. 
Ft. Madison Water Co., 8 Oir./l34 
F. 214. : 

so crummer v. Fort Pierce, D.C., 2 
F.Supp. 737. 

SI Wall V. McNee, 6 Cir., 87 F.2d 
768 ; Conter v. State ex rel. Berez- 
ner, 211 Ind. 659, 8 N.E.2(i 75; In re 
Cranberry Creek Drainage District, 
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islation diverting to other uses revenues required by the bond 
contract to be used for the proper servicing of the bonds, or re- 
ducing the amount of such revenues, constitutes an invalid im- 
pairment of the obligation of those bonds.®* The same princi- 
ples are applicable whether the duty to tax is specific and ex- 
press or general and implied.®® The test that determines that the 
subsequent legislation violates the contract clause is that it lim- 
its the taxing power in such manner and to such extent as to 
prevent the payment of the public bonds and other contractual 
obligations when due.®* TTie duty to continue to levy taxes con- 
tinues until the bonds or other valid debts have been paid, and 
the mere fact that taxes have once been collected to pay them 
does not relieve the public if the proceeds have not been applied 
to the discharge of the debts.®® The duty to levy taxes is, how- 
ever, subject to any limitations thereon that were coupled with 
the power to contract under the law in existence at the time when 
the contract was made, and, if that specified particular tax sourc- 
es only, the only obligation is to employ those sources.®® It 
should be noted that, where the duty to tax is general rather 
than specific, questions may arise as to just what taxes leviable 
by the public debtor at the time the contract was made or there- 
after are within its implied promise to use its taxing power to 
discharge the obligation of such contract. The duty to levy 
tlie requisite taxes is usually enforceable by mandamus, but 
tlie courts themselves have no power to levy them.®® 


202 Wis. 64, 231 N.W. 588, 85 A.L.R. 
242. 

ss Islais Co., Ltd, v. Matheson, S 
Oal.2d 657, 45 P.2d 326 (Subsequent 
statute reducing delinquency interest 
and penalties wbicb were required to 
be put in a special fund to meet tbe 
obligations on tbe bonds held in- 
valid); Straugbn V. Berry, 179 Okl. 
364, 65 F.2d 1203 (Same); Moore v. 
Otis, 6 Cir., 275 P. 747 (Subsequent 
statute in effect diverting to school 
purposes the proceeds of tax sales 
required to be used to pay bonds held 
Invalid); Hubbell v. Leonard, I).C., 6 
F.Siipp. 145 (Subsequent statute di- 
verting proceeds of automobile li- 
cense and gasoline taxes to other 
purposes than the payment of bonds 
Rottschaefer Coxst.Law— 38 


for whose payment they had been 
pledged held invalid). 

S3 Ralls County Court v. United 
States, 105 U.S. 733, 26 L.Ed. 1220. 

34 Wolff V. New Orleans, 103 U.S. 
358, 26 L.Ed. 395. 

33 State of Louisiana gjc rel. Hu- 
bert v. City of New Orleans, 215 U.S. 
170, SO S.Ot. 40, 54 L.Ed. 144. 

36 United States ex rel. Huidekop- 
er V. County Court of Macon County, 
99 U.S. 582, 589, 25 L.Ed. 331. 

37 Rees V. City of Watertown, 19 
Wall. 107, 22 L.Ed. 72 ; Yost v. Dal- 
las County, 236 U.S. 50. 35 S.Ct 
235, 59 L.Ed. 460. 
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adopted to defeat the just claims of municipal 
creditors have at times included the legislative abolition of the 
debtor municipality with or without the creation of a new mu- 
nicipal corporation including all or a part of the territory sit- 
uated within the limits of the former. It has, however, been 
decided that the power of a state to alter or destroy its munici- 
pal corporations may not be so exercised as to impair the ob- 
ligation of existing contracts, and that the successor corporation 
or corporations become liable thereon.®* The exigencies of the 
recent depression have produced decisions sustaining reasonable 
moratory legislation postponing the claims of private creditors 
against private debtors, and the considerations relied upon to 
sustain such legislation require similar decisions with respect 
to the validity of moratory laws affecting public bonds and oth- 
er contractual obligations. It has been held not to violate the 
contract clause to suspend the remedies available under the law 
in force when the bonds were issued during the life of a state 
commission created under a subsequent statute for the purpose 
of reorganizing the debts of financially embarrassed municipal- 
ities, but the court recognized that the statute would become con- 
stitutionally unenforcible upon the cessation of the emergency 
that justified and sustained its enactment.®* Subsequent legis- 
lation affecting the remedy for the enforcement of public bonds 
is, however, invalid if its effect is the practicail destruction of 
their value. A relatively recent case effectively illustrates that 
pi'inciple. The bonds of a special assessment district had been 
issued under the provisions of a statutory plan requiring the as- 
sessments to be paid within 30 days after they became due, im- 
posed a penalty for failure, provided for immediate foreclosure 
of the assessment lien by a sale on 20 days notice if the judg- 
ment was not paid within 10 days after it was rendered, gave the 
purchaser at the sale the right to immediate possession of the 
land, and gave appeals from the judgment a preferred status. 
A subsequently enacted statute increased the period that had to 
intervene between delinquency and the bringing of foreclosure 


ss Monnt Pleasant v. Beckwith, 
100 U.S, 514, 25 L.Ed[. 699; Mobile 
V. Watson, 116 U.S. 289, 6 S.Ot 398, 
29 L.E(1, 620; Graham v, Folsom, 
200 U.S. 248, 26 S.Ct. 245, 50 L.Ed. 
464. For a discussion of what mu- 
nicipal property may be applied to 
satisfy its debts, see Meriwether v. 
Garrett, 102 U.S. 472, 26 L.Ed. 197. 


39 Hourigan v. North Bergen Town- 
ship in Hudson County, 113 N.JX. 
143, 172 A. 193, 785. No decisions 
have been found involving either 
purely private or public debts de- 
termining whether the period of de- 
lay may constitutionally extend over 
the whole period of an extended de- 
pression. 
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proceedings, reduced the penalties, and permitted the owner to 
remain in possession after judgment and sale during a greatly 
extended period of redemption with no duty to accoimt for his 
use thereof. This modiScation in remedy was held to take away 
from the debtor every incentive to fulfill his agreement, and to 
amount to an unnecessary and oppressive destruction of the in- 
cidents that gave the collateral security of the bonds its value. 
The contract clause was held violated thereby, and the trustee 
for the bondholders held entitled to relief measured by the law 
in force when the bonds were issued.'*® 


PUBLIC GRANTS 

270. Public grants to private persons of public property and of spe- 
cial privileges and franchises are contracts within the pur- 
view of the contract clause. They are, however, construed 
strictly against the grantee and in favor of the public. They 
may be condemned by a state under its power of eminent 
domain, and the exercise by the grantees of the privileges 
and franchises conferred upon them may be regulated by a 
state under its police power. 

The doctrine that public grants made by a state’s legislature 
or by its authority are contracts within the purview of the con- 
tract clause was established at an early date in a case involv- 
ing a legislative grant of sections of the state’s public domain. 
The grant was held to imply a contract that the grantor would 
not reassert its title." The principal field in which this doc- 
trine has been applied has been that involving the grant of spe- 
cial privileges and franchises to private persons. The power of 
a state to make such grants, and to give them the character of 
contracts, is not in the least affected by the contract clause, 
which is concerned only with protecting them, so far as they are 


40Worthen Co. ex rel. Board of 
Com’rs of Street Imp. Dist. No. 513 
of Little Rock v. Kavanaugli, 205 
U.S. 56, 55 S.Ot 555, 70 L.Ed. 1298, 
97 A.L.R. 965. 

41 FLETCHER y. PECK, 6 Orancli 
S7, S L.Ed. 162, Black’s Cas. Oon- 
stitntionai Law, 2d, 528. Compare 
with Fletcher T. Feck the case of 
Illinois Cent. R. Co. v. Illinois, 146 


U.S. 387, 13 S.Ct. 110, 36 L.Ed. 1018, 
holding that a legislatiye grant of 
the state’s title to submerged lands 
under Lake Michigan was not in- 
validly impaired by snbseonent legis- 
lation repealing it hecanse the lands 
in question were held by the state 
in trust for the public use, which 
trust the state was incapable of 
abdicating. 
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contracts, against impairment by subsequent legislation.*® The 
limits on particijdar organs of a state’s government, or on its 
other agencies and instrumentalities, to make such contracts 
are to be found only in a state’s constitution and statutes, except 
that there has been developed a doctrine that a state itself is 
limited in bargaining away its police power and is wholly in- 
capable of contracting away its power of eminent domain.*® The 
majority of cases involving the position of such grants under 
the contract clause have either assumed that they constituted 
contracts or held that to be the fact The issues in them have 
generally been what were the terms of the contracts and wheth- 
er the subsequent legislation impaired their obligation as defined 
by those terms. The principal controversy relating to their terms 
has usually been concerned with the degree of protection ac- 
corded the private party thereto against competition. The prin- 
ciple against a state bargaining away its police power has not 
prevented judicial recognition of a state’s power to grant private 
persons monopolistic franchises of limited duration to conduct 
public utilities and other businesses.** The courts have, how- 
ever, made effective lose of the principle that public grants are 
to be strictly construed against the grantee to limit the cases 
in which the grants are held to confer a monopoly.*® The grant 
by a city of a thirty-year franchise to supply it and its inhabit- 
ants with water does not confer an immunity from competi- 
tion by the city itself although the franchise provided that the 
city would grant no other person a like franchise during the life 


43 Proprietors of Bridges T. Hobo- 
ken Land & Improvement Co., 1 
Wall 116, 17 L.Ed. 571. 

43 Stone V. Mississippi, 101 U.S. 
814, 25 L.Ed. 1079 ; Butchers’ Union 
Slaughter House & L. S. L. Co. r. 
Crescent City L. S. L. & Slaughter 
House Co., Ill U.S. 746, 4 S.Ct. 652, 
2S L.Ed. 585; Long Island Water 
Supply Co. V. Brooklyn, 166 U.S. 685, 
17 S.Ct. 718, 41 .L.Bd. 1165. -: ' . . ; 

44 new oeleans gaslight 
CO. y. LOUISIANA LIGHT '& HEAT 
PEODUOING & MEG. CO., 115 U.S. 
650, 6 S.Ct 252, 29 L.Ed. 516, Black’s 
Gas. Constitutional Law, 2d, 532 ; 
Butchers’ Union Slaughter House & 
L. S. L. Co. V. Crescent City L. S. L. 


& Slaughter House Co., Ill U.S. 746, 
4 S.Gt, 652, 28 L.Ed. 585. 

46 Charles Eiver Bridge y. Warren 
Bridge, 11 Pet. 420, 9 L.Ed. 773 (hold- 
ing that the subsequent grant to one 
company of the right to construct a 
bridge over the Charles Eiyer, which 
bridge was to become a “free” bridge 
after a limited number of years, did 
not impair tbe obligation of a prior 
grant of a right to construct a toll 
bridge across that river, even though 
the practical effect of the grant of 
the later priyilege would destroy the 
value of the earlier franchise whose 
terms contained no express provision 
protecting the grantee against com- 
petition). 
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of the grant.*® Hence the construction of a municipal plant tra- 
der subsequent legislative authority involved no violation of the 
contract clause. The grant of an “exclusive franchise” has, 
however, been held to forbid competition by the grantor city it- 
self.*’’ There is another class of cases in which the scope of a 
grant of exclusive privileges was strictly limited to protecting 
the grantee against only such competition as would result from 
granting another a privilege of engaging in the very same ac- 
tivity provided for in the former grant. Thus the grant of an 
exclusive bridge franchise does not protect the grantee against 
competition made possible by the grant of a privilege of con- 
structing a railroad bridge over the same river in close prox- 
imity to the bridge constructed under the former grant,*® and the 
gremt of an exclusive ferry freinchise is not invalidly impaired by 
the subsequent grant of a franchise to operate a bridge over the 
same river in inevitable competition with the ferry.*® The spe- 
cial franchises granted local public utilities have usually been 
l imited in duration. The use of the system of indeterminate 
permits as a device for the control of such utilities began while 
many unexpired franchises remained in existence. The question 
of the validity under the contract clause of applying to such un- 
expired franchises the system of indeterminate permits provid- 
ed for by legislation enacted subsequent to the grant of such 
franchises has been passed on by the federal Supreme Court. 
The state court had construed a constitutional reservation of a 
power to amend or repeal all general and special laws, which 
was in force at the time the city had granted the utility its 
charter, as permitting the substitution of an indeterminate per- 
mit for the rights acquired by the utility under its franchise 
contract. This position was reversed by the Supreme Court of 
the United States. The specific issue was whether the method 
provided by the franchise for ascertaining the price at which the 
city was entitled to take over the property had been superseded 
by a wholly different method provided for by the “indeterminate 
permit” statute, but the theory on which the Court held the 
franchise terms to govern that matter would equally require 
a holding that the later statute could not validly transform a 

4^ Knoxville Water Co. t. Knox^ 48 Proprietors of Bridges v, Hobo- 
viile, 200 U.S. 22, 26 S.Ct 224, 50 ken Land & Improvement Co., 1 Wall. 
L.Ed. 353. 116, IT L.Ed. 671. 

47 Vicksburg v, Vicksburg Water- 49 Larson v. State of Soutb Dakota, 
works Co., 202 U.S. 453 , 26 S.Ct 660, 278 U.S. 429, 49 S.Ct 196, 73 L.Ed. 

50 L.Ed. 1102, 6 AnmCas. 263. 44L 
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franchise for a definite term of years into one for an indetermi- 
nate period without the utility’s consent®* Such fundamental 
changes in prior valid contracts are not justified by the reason- 
able necessities of adequate public regulation. 

The statutes and ordinances conferring special franchises, in- 
cluding legislation creating private corporations, frequently con- 
tain provisions granting general powers or prescribing particular 
regulations for the grantee’s conduct of the business authorized 
to be carried on under the franchises or charters. These are 
sometimes held not to constitute a part of the contract, particu- 
larly when their subject matter lies witlim the state’s general 
police power. They are never deemed contractual in character 
if they concern matters with respect to which the legislature is 
prohibited from bargaining away its police power.** Such pro- 
visions are, however, sometimes deemed contractual in charac- 
ter, and thus protected against impairment by subsequent legis- 
lation. The provisions of a special franchise authorizing the 
grantee railroad company to double track its line on a public 
street has been held a contractual grant impaired by a subse- 
quent ordinance repealing it.®* The need to determine whether 
provisions of the types referred to above are or are not contrac- 
tual in character has often been obviated by justifying subse- 
quent legislative changes on the basis of an expressly reserved 
power to amend or repeal franchises or charters or on the basis 
of the general reservation of the power to affect prior contracts 
by reasonable exercises of a state’s police power. The former 
of these bases has been successfully invoked to impose on a 
bridge company the duty of providing facilities for vehicular and 
pedestrian traffic over its bridge though no such obligation was 
imposed by its original charter,®® to impose on a street railway 
company a more onerous burden in connection with maintain- 
ing the streets over which its lines operated than that provided 
by the franchise,®® and to subject a corporation to methods of 


Superior Water, LigM & Power 
Go. Y, City of Superior, 263 U.S. 
125, 44 S.Ct. 32, 68 L.Bd. 204. 

, Texas ' & H. O. B. ■. Co; T. Miller, 
221 U.a 408, 31 S.Ct 534, 55 L.Bd. 
789 (lioiding tliat a cliarter provision 
relieving a railroad company from 
liability to its employees, even when 
the injury was due to its negligence, 
could not be given a contractual 
character by legislative action). 


Grand' Trunk' ' Western ■ E. , Co. r* 
City of South Bend, 227 U.S. 644, E3 
:S.Ct. 303, '57 L.Ed; 633, 44. 

N.S., 405. 

53 International Bridge Co. v. Peo- 
ple of State of New York, 254 U.S. 
326, 41 S.Ct 56, 65 BEd. 176. 

54 Sioux City Street Ey, Co. T. 
Sioux City, 138 U.S. 08, 11 S.Ct 226, 
34 L.Ed. 89a 
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regulation not in existence when it accepted its charter.®® The 
latter of these bases has been relied upon to validate the repeal 
of a franchise provision authorizing a street railway to construct 
a double track line,®® and to regulate the rates of a railroad whose 
charter empowered it to fix and regulate the tolls chargeable 
by it®’ The application of these principles has protected the 
public interest against the injury that it might otherwise have 
had to endure as a result of the activities of state legislative 
bodies and interested private parties during eras of industrial 
expansion and rapid economic growth. It is generally held that 
the special privileges and franchises contained in public grants 
are transferable, and pass under statutory powers conferred up- 
on the grantees to transfer their property and effects.®* If, how- 
ever, a franchise, granted at a time when the existing law re- 
serves no power to amend or repeal them, is subsequently trans- 
ferred at a time when the law contains such a reservation of pow- 
er, it becomes as subject to that reserved power as it would have 
been had such legal provision existed at the time it was granted.®* 
The only effective measure for protecting the public against the 
consequences of its prior contractual obligations in cases in which 
their modification or repeal cannot be justified as an exercise 
of an express or implied reserved power to do so is by con- 
demning the contract under the power of eminent domain. This 
may always be done upon payment of fair compensation since the 
courts have declined to permit one legislature to bind a subse- 
quent legislature by a contract not to exercise that power.®® 


55 Snydam T. Moore, 8 Barb, 

m. ' . . 

56 Baltimore v. Baltimore Trust & 
O. Oo.. 166 U.S. 673, 17 S.Ot. 696, 41 

1160 , . ' ■ ■ 

s'yBailroad' Commissi ob Oases, 118 
U.S, 307, 6 S.Ot 834, 388, 1191, '29 
IsMd. 636. . 


58 0ity of Owensboro v. Cumber- 
land Telephone & Telegraph Oo., 230 
U.S. 58, S3 S.Ct 988, 57 L.Ed. 1389. 

59 Shields V, Ohio, 95 U.S. 319, 24 
X.Ed. 357. 

60 Contributors to Pennsylvania 
Hospital V. City of Philadelphia, 245 
U.S. 20, 38 S.Ct. 35, 62 L.Ed. 124. 
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CONTRACTUAL EXEMPTION FROM TAXATION 

271. A contract under which a state grants an immunity from taxa- 

tion is protected by the contract clause. The grant of such 
contractual immunity is construed strictly against the gran- 
tee and in favor of the public. The immunity is generally 
construed as a non-transferable personal privilege of the 
grantee, 

272. The Supreme Court of the United States has not developed 

a doctrine that a state may not bargain away its taxing pow- 
er. The constitutions of some of the states specifically pro- 
hibit legislative grants of immunity from taxation. 

The principles developed by the courts to limit a state in con- 
tracting away its police power and its power of eminent domain 
have not been extended to its taxing power. The power of a state 
to limit its exercise of its taxing power by a contract protected 
against impairment by the contract clause was impliedly recog- 
nized in an early case in which, however, the Court held it not 
to have done so.®^ It was definitely established by a subsequent 
decision in which the power was deduced from the inherent sov- 
ereignty of the state, through its legislature, to select the objects 
of taxation.®* The immunity of the public securities of a state 
and its political subdivisions from taxation under subsequent 
legislation of such state represents an important form of con- 
tractual exemption from taxation. The problems that have aris- 
en in connection therewith have been considered in the earlier 
discussion of the status of public bonds under the contract clause. 
The majority of the other cases that have dealt with the problem 
of contracts limiting a state’s taxing power have involved legisla- 
tive grants of tax immunity that have frequently been contain- 
ed in tlie charters under which the grantees were organized. 
Such grants have either specifically conferred an immimity from 
specified forms of taxation, or have provided for a prescribed 
method of taxing the grantees or their property which was made 
in lieu of other methods of taxing them. The grants contained 
in charters creating corporations organized for non-business pur- 
poses have usually been of the former type, while those found in 
the charters of corporations organized for profit have generally 

eiProvidence Bank T. Billing, 4 BANK v. KNOOP, 16 How. 369, 14 

Pet. 514, 7 L.Ed. 939, L.Ed. 977, Black^s Cas. ConstitutioB- 

al Law, 2d, 548. 

esPIQUA BEANOH OP STATE 
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been of the latter type. The existence of any immunity what- 
ever, and its extent where some immunity is conferred, are mat- 
ters of the construction of the terms of the grant. The courts 
generally construe the legislation on which the immunity is al- 
leged to be based strictly against the grantee in determining both 
of these issues.®* A broad construction has been adopted only 
in defining the scope of exemptions conferred upon charitable and 
educational institutions.®* The mere enactment of a statute ex- 
empting the property of an existing educational institution from 
taxation has, however, been held not to establish a contractual 
immunity from taxation, because of the absence of any consid- 
eration to support it.®® The principle of the strict construction 
of grants of tax immunity has had an important application in 
the rule that such grants are personal privileges of the grantees 
which are not assignable by their volimtary acts,®® and do not 
pass to their successors acquiring their property and franchises 
by a judicial sale.®’ There is, however, nothing in the federal 
Constitution that prevents a state from making an immunity 
from taxation appurtenant to the property covered by the orig- 
inal grant of such immunity, and, if the state’s contract is of 
that character, the privilege passes with the transfer of such 


63PIQUA BRANCH OF STATE 
BANK V. KNOOP, 16 How. 369, 14 
L.Ed. 977, Black’s Cas. Constitution- 
al Law, 2d, 548; Ford v. Delta & 
Pine Land Co., 164 U.S. 662, 17 S.Ct 
230, 41 L.Ed. 590. For a case in 
whicli the Supreme Court clearly de- 
parted from this principle in finding 
a contract limiting a state’s power 
to tax, see American Smelting & Ref. 
Co. V. Colorado ex rel. Lindsiey, 204 
U.S. 103, 27 S.Ct. 198, 51 L.Ed. 393, 
9 Ann.Cas. 978. The Smelting Com- 
pany, a foreign corporation, was ad- 
mitted to do a local business in 
Colorado at a time when the statute 
provided that, on the payment of the 
required fee, it should be subject to 
all the liabilities, restrictions and 
duties that were or might be imposed 
upon domestic corporations of like 
character. This was held to con- 
stitute a contract that the Company 
should not be taxed at a greater rate 
than domestic corporations of the 
same character which was impaired 


by a subsequent statute imposing an 
annual license tax upon it at double 
the rates applicable to similar do- 
mestic corporations. 

64 Northwestern University v. Peo- 
ple of Illinois ex rel. Miller, 99 U.S. 
309, 25 L.Ed. 387. 

66 Seton Hall College v. South 
Orange, 242 U.S. 100, 37 S.Ct. 54, 61 
L.Ed. 170. 

66 Morgan v. Louisiana, 93 U.S. 
217, 23 L.Ed. 860 ; Rochester Ry. Go. 
V. Rochester, 205 U.S. 236, 27 S.Ct 
469, 51 L.Ed. 784; Chesapeake & O. 
R. Co. V. Miller, 114 U.S. 176, 5 S.Ct 
813, 29 L.Ed. 121 ; Phoenix Fire & 
Marine Ins. Co. v. Tennessee use of 
Memphis, 161 U.S. 174, 16 S.Ct 471, 
40 L.Ecl. 660. 

67 Mercantile Bank v. Tennessee 
use of Memphis, 161 U.S. 161, 16 S» 
Ot 461, 40 L.Ed. 656. 
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property or any part thereof.®* In line with the same principle 
of strict construction it has been held that a contract exempting 
certain lands from taxation prevented only the taxation of the 
grantee’s interest therein, and that subsequent legislation taxing 
the interests of the lessees of such lands did not invalidly impair 
the obligation of the original grant.®* Nor does an exemption 
from taxes include an immunity from special assessments.™ A 
contractual immunity from taxation cannot arise if the state 
legislature is prohibited by the state’s constitution from bargain- 
ing away the state’s taxing power.” The extent of the protection 
accorded by the contract clause to grants of tax immunity has 
also been reduced by the “reserved power” doctrine. If the law 
in force when the grantee claims to have acquired his immunity 
by legislative grant has reserved the power to amend or repeal 
corporate charters or other legislative grants of special privileges, 
the grant of immunity may be modified or completely taken away 
at any time by subsequent legislative act.’® The subsequent leg- 
islation is in such case in complete accord with the terms of the 
contract. This principle has been applied in defining the scope 
of the immunity of the assignee of the original grantee thereof 
where the law in force at the time of the assignment contained 
such reserved power although that in force when the grant had 
been originally made did not.™ The grants involved in all of the 
cases thus far considered were made by the state. The gamp 
principles govern those made by the subordinate political sub- 

68 Wright V. Central of Georgia ferring a contract exemption, did not 
Ey. Co., 236 U.S. 674, 85 S.Ot. 471, exempt the interest on the loan from 
59 L.Ed. 781 ; New Jersey v. Wilson, state income taxation). 

7 Cranch 104, 3 BEd. 303. The ex- 
emption protected In the case last 7® Illinois Cent. E. Co. v. Decatmv 
cited was held lost by acquiescence 147 U.S. 190, 13 S.Ot. 293, 37 UEd. 
in the taxation of the lands covered 132. 
by it during a period of sixty years 

by invoking a conclusive presumption ” Great Northern Ey. Co. v. State 
of its surrender, Given v. Wright, of Minnesota, 216 U.S. 206, 30 S.Ct. 
117 U.S. 648, 6 S.Ct. 907, 29 L.Ed. 344, 64 L.Ed. 446 ; Chicago Great 
1021. Western Ey. Co. v. State of Minne- 

sota, 216 U.S. 234, 30 S.Ot 353, 64 

60 Jetton T. University of the 450 

South, 208 U.S. 489, 28 S.Ct 375, 62 

L.Ed. 584j. See, also. People of Covington v. Kentucky, 173 U.S, 

State of New York ex rel. Clyde v. 231, 19 S.Ot 383, 43 L.Ed. 679; At- 
Gilehrist, 262 U.S. 94, 43 S.Ot 601, lantic & Gulf Eailroad Co. v. Geor- 
67 L.Ed. 883 (holding that a provi- gia, 98 U.S. 859, 25 LJBid. 185. 
sion in a mortgage recording tax act 

exempting the mortgage and the debt 78 Northern Cent Ey. Co. t. Mary- 
secured thereby from other state and land, 187 U.S. 258, 23 S.Ot 62, 4T 
local taxes, even if construed as con- L.Ed. 167. 
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divisions of a state. Their power to make such grants must be 
found either in the state’s constitution or in its valid legislation. 
The rale is that a municipality’s power to grant a, contractual ex- 
emption from taxation will not be construed to include the power 
to contract away the state’s own power to tax for state purposes 
the tax objects to which the contract relates There is^ how- 
ever, nothing in the federal Constitution to prevent a state from 
conferring the power to so bind the state upon its subordinate 
political subdivisions. A contract exemption conferred by one 
■state has no effect upon the power of another state to tax, the 
property of the grantee of such immunity so far as that property 
has a taxable situs within the taxing state at the time the tax 
is imposed. The former state lacks the power to bind the legis- 
lative authorities of the latter state. 


CORPORATE CHARTERS 

273. The charter of a private corporation is a contract between the 

state and the corporation. The grant of the privilege of cor- 
porate existence also creates a system of contractual rela- 
tionships between the corporation and its shareholders and 
among the shareholders themselves. 

274. All the foregoing contracts are protected by the contract 

danse against impairment of their respective obligations by 
subsequent legislative enactments of the state under whose 
laws the corporation was organized. 

275. They are all subject to having their obligations affected by 

such subsequent legislation as can be justiffed as a reason- 
able exercise of that state’s police power, or as an exercise 
by it of such power as it may have reserved to amend or 
repeal the corporate charter or the law under which the cor- 
poration was organized. 

;276. The reserved, power is not unlimited, but there exists consider- 
, ' able conflict as to what subsequent legislation transcends 
the limits on its exercise, particularly in relation to the . con-- 
tract between the corporation and its shareholders and that 
V among the shareholders themselves. 

Corporate Charters as Contracts 

The doctrine that the charter of a private corporation is a con- 
tract within the protection of the contract dause was first es- 

*Sf4 Sioux City Street R, Co. v. Sioux 
City, 138 U.a 98, 11 S.Ct 226, 34 
L.Ed. 898. 
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tablished in the Dartmouth College Case.’® The charter involv- 
ed in .that case had been granted by the Crown to the Trustees 
of Dartmouth College which had been established thereby as a 
self-perpetuating body corporate. The decision held that the act 
of the Crown in creating that corporate body was a contract be- 
tween it, the Trustees and the original donors of the fund which 
was to be administered by the Trustees, the obligation of which 
was impaired by a subsequent New Hampshire statute which in- 
creased the number of the Trustees and subjected their actions 
to control and supervision by another board. The principles of 
this decision have been extended to include the charters of every 
private corporation organized and existing under state legisla- 
tion regardless of the purposes for which it may have been or- 
ganized. The creation of corporations by special legislative acts 
was practically the only method employed during the nation’s 
early history. This is now prohibited by express provisions found 
in the constitutions of many of the states. Corporations today 
are almost invariably organized under general laws by action of 
the incorporators in accordance with the provisions of such stat- 
utes. The change in method has made it somewhat more diffi- 
cult to determine the precise terms of the charter contract, but 
has not otherwise affected the character of the constitutional 
problems that have arisen in developing the implications of the 
doctrine that a charter is a contract. The grant of the privilege 
of corporate existence produces a complex system of legal rela- 
tionships of which the relationship between the state and the 
newly organized corporate entity is but one. It also involves the 
creation of legal relations between that corporate entity and its 
shareholders, and among the shareholders themselves. AH three 
of these separate relationships are not only consensual but con- 
tractual within the purview of the contract clause. The general 
principles heretofore discussed that define the limits imposed by 
that clause upon a state’s power to affect prior contractual rela- 
tions by subsequent legislative enactments apply equally to these 
contracts. No one of them is invalidly impaired if such later en- 
actments constitute reasonable exercises of the police power. 
Any one of them is invalidly impaired thereby if such enactments 
are not sustainable on that basis unless they can be sustained un- 
der the “reserved power” doctrine. The principal special prob- 
lems involving the validity imder the contract clause of subse- 
quent legislation affecting these several contracts have con- 

78 DARTMOUTH COLljEGB T. 629, Black’s Gas. Constitutional Law, 
WOODWARD, 4 Wheat. 618, 4 L.Ed. 2d, 537. 
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cemed the extent to which it could be justified under that doc- 
trine. 

Reserved Power to Amend or Repeal Corporate Charters 

Tire “reserved power” doctrine owes its origin to a suggestion 
of Mr. Justice Story in his concurring opinion in the Dartmouth 
College Case that the legislatures could retain a large measure of 
control over corporate charters if they inserted in the statutes 
granting such charters a provision reserving to themselves the 
power of their amendment and repeal since the subsequent exer- 
cise of those powers would then be in accordance with the con- 
tracts and could, therefore, not impair their obligation. The res- 
ervation of the power to amend or repeal may be contained in the 
very act that constitutes the corporate charter, or in the state 
constitution or legislation under which corporations are author- 
ized to be formed. A reservation of power to amend the articles 
of incorporation subscribed to by the incorporators contained in 
the articles themselves is clearly a term in the contract binding 
the incorporators and their successors and subsequent new share- 
holders. Subsequent action by the shareholders in accordance 
therewith would involve no issue under the contract clause since 
it would not constitute legislation. Such an issue would arise 
only if subsequent legislation modified the prescribed method or 
deprived the shareholders of their power to act thereunder. A 
reservation of power may be either specific or general in its 
terms. The majority of the decisions have involved the scope 
of permissible legislative action under a general reservation of 
power whether contained in the act constituting the corporate 
charter, in the state’s constitution, or in its statutes. 

The reservation by a state of a power to amend or repeal a 
corporate charter clearly permits a state by subsequent legisla- 
tion to alter or repeal the provisions of the contract that exists 
between it and the corporation. It is immaterial whether the 
reservation is a part of a special statute granting the charter or 
of the constitution or general statutes existing at the time a cor- 
poration is organized. It is also immaterial whether it reserves 
a power to amend or repeal corporate charters or a power to 
amend or repeal the legislation under which corporations may be 
organized. The amendment or repeal of the charter does not 
impair the obligation of the charter contract nor violate any oth- 
er provision of the federal Constitution so far as it deprives the 
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corporation of its privilege of continuing to exist as such.’® A 
previous discussion has already indicated that the same principle 
permits the abrogation of any special privileges or franchises 
whose grant may have constituted terms of the charter con- 
tract The decided cases clearly sustain those positions, and the 
logic on which they are based is unimpeachable. However, a cor- 
porate charter invariably contains provisions defining the pur- 
poses for which the corporation is organized and specifying the 
general powers that it may exercise in promoting and carrying 
out those purposes. It is not always clear whether any or all of 
these provisions are to be deemed a part of the contract between 
the state and the corporation. They have generally assumed a 
more important role as elements in the contract between the cor- 
poration and its shareholders and that among the shareholders 
themselves. There are some of them that have been treated as 
elements in the contract between the state and the corporation, 
and as such subject to modification or repeal by an exercise of 
the reserved power. It has, for example, been held that such 
reservation justified an assertion of a state’s power to fix rail- 
road rates where the corporate charter was at least construed to 
have conferred the power to fix rates upon the corporation.” It 
has also been relied upon to sustain, as not invalidly impairing 
a charter provision authorizing the maintenance of a college for 
the education of white and colored pupils, a subsequent statute 
prohibiting their instruction at the same place and time.’* The 
practical effect of the legislation involved in these cases was to 
destroy, for the time being at least, a power that had been con- 
ferred upon the affected corporations. The reserved power has 
also been held to validate subsequent legislation regulating the 
exercise of powers originally granted in the charter even though 
its effect was to impose burdens not provided for by the law in 
existence when the charters were obtained.’® Its effect in all of 
the cases cited in the last three footnotes was merely to permit 
the state to exercise its police power to protect the public interest 
in a reasonable manner in regulating the activities of its creat- 

Greenwood T. Union Freight B. 

Ca, 105 U.S. 13, 26 L.Ed. 961. 

Shields Y. Ohio, 95 U.S. 319, 24 
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ures. The same results could be secured today without invoking 
the reserved power to amend or repeal by relying instead up- 
on the doctrine that all contracts are made subject to being 
fected by reasonable exercises of a state’s police power. It is 
doubtful that the legislative repeal of a charter without cause 
would be considered a valid exercise of the police power, and in 
that type of case at least the reserved power enables that to be 
done which would otherwise be invalid. 

Ldmits on the Reserved Power 

Courts have always taken the position that the reserved power 
was subject to certain rather vaguely defined limits.®® The lan- 
guage of their opinions (frequently dictum) indicates clearly that 
such power furnishes no basis for subjecting corporations to reg- 
ulation which, but for such power, would amount to depriving 
them of their property without due process of law or in other 
ways violating what would be their constitutional rights in the ab- 
sence of such reservation.*^ The pairticular point of present con- 
cern is whether the reserved power is limited in the sense that 
the contract clause itself can be held to be violated by legislative 
alterations of the contract between the state and the corporation 
in cases in which the power of amendment and repeal has been 
reserved by the state. There have been decisions holding that 
the reservation of that power will not prevent certain alterations 
in the charter contract from being invalid under the contract 
clause. It has been held not to justify the kind of changes which 
the Dartmouth College Case held invalid in the absence of such 
reserved power.®* It has been frequently stated, and sometimes 
decided, that the power may not be exercised to defeat the pur- 
poses for which corporate powers were granted, or to arbitrarily 
make alterations that are inconsistent with the scope and object 
of the charter.®® This is the basis of such decisions as hold in- 
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valid subsequent legislation effecting a fundamental change in the 
character of the corporate enterprise insofar as that involves a 
change in the contract between the state and the corporation.** 
It is, however, universally recognized that the reserved power 
renders immune to objections, based on the contract clause, such 
subsequent legislative alterations as tend to carry into effect the 
original purposes of the charter grant or to protect the rights of 
the corporation and the public interests.*® There exists no com- 
plete judicial unanimity as to what specific alterations satisfy 
these tests of validity and invalidity. 

The Reserved Power and the Contract Between the Corporation 
and Its Shareholders 

The extent to which the reserved power to amend or repeal 
corporate charters, or the statutes under which corporations may 
be organized, permits subsequent legislation affecting the con- 
tract between the corporation and its shareholders and that 
among the shareholders themselves is a matter on which there 
exists considerable difference of judicial opinion and decision. 
The state itself is not a party to these contracts, although some 
at least of the provisions of the legislation under which the cor- 
poration is created constitute terms of those contracts. The legal 
position of these contracts in relation to the contract clause is no 
different from that occupied by any other contracts between pri- 
vate persons. They are as liable to be affected by subsequent en- 
actments constituting reasonable exercises of the police power as 
are other contracts. The reserved power need be relied upon to 
sustain .subsequent legislation affecting them only where it can- 
not be justified as a reasonable exercise of the police power. It 
is in fact invoked and relied upon in many instances in which the 
latter principle would produce the same result, and, whether 
absolutely essential or not, constitutes a legal device actually em- 
ployed by the courts in defining the limits imposed by the con- 
tract clause upon the state in regulating the affairs of private 
corporations. Some of its important applications in this field 
require consideration. 

The problems involving these issues may arise either because 
the subsequent legislation itself effects an alteration of those con- 


kins, 207 U.S. 029, 66 S.Ot. 611, 80 L. 
Ed. 943 (dictum). 

84 Zabriskie v. Hackensack & N. Y. 
K. R. Co., 18 178, 90 Am.Dec. 

617. 


85 Holyoke Water-Power Co. T. Ly- 
man, 15 Wall. 500, 21 L.Ed. 133 
(dictum) ; Looker v. Maynard ex rel. 
Dusenbiiry, 179 U.S. 46, 21 S.Ot 21, 
45 L.Ed. 79 (dictum). 
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tracts or because it authorizes such alterations to be effected by 
corporate action other than that required under the law in force 
when the contracts arose.®® The decisions generally ignore this 
difference as a factor although it is conceivable that legislation of 
the former type might be held reasonable under circumstances 
in which legislation of the latter type would not be so held. This 
would affect the problem of the scope of the reserved power in- 
sofar as the reasonableness of its exercise is a factor in its solu- 
tion.*’ The specification of the purposes for which the corpora- 
tion is organized is an important element in the contract be- 
tween the corporation and its shareholders and that among the 
shareholders. The reserved power to amend permits subsequent 
legislation authorizing corporate purposes to be changed within 
limits by corporate action by which the change could not have 
been effected under the law in force when it was incorporated 
and the contracts under discussion arose.*® The limits of per- 
missible changes in corporate purposes are usually indicated by 
the vague formula that fundamental changes therein may not be 
forced on dissenting shareholders by methods not authorized by 
the law in force at the time of incorporation.*® The limit has 
been held not to be exceeded by subsequent legislation that per- 
mitted the charters of insurance corporations doing business on 
the assessment plan to be amended to convert such corpora- 
tions into companies operating on a mutual level premium plan 
by the sole action of the directors without the consent of the 
members.®* However, the reserved power has been held not to 
validate legislation authorizing the conversion of a mutual in- 
surance company into a stock company against the will of the 


The time when the contracts 
arose seems in most cases to have 
been the time of the organization of 
the corporation. No case has been 
found discussing the problem wheth- 
er the decisive time may not be some 
other moment of time in the case of 
some shareholders. 

87 That it is such factor has at 
times been asserted; see Shields v. 
Ohio, 95 U.S. 319, 24 L.Ed. 357. 

ssBu^alo & N. Y. City E. Co. v. 
Dudley, 14 N.Y. 336 (change in cor- 
porate purpose by changing termini 
of the railroad for whose construc- 
tion the corporation was organized) ; 
White V. Syracuse & Utica E. E. 


Co., 14 Barb., N.Y., 559 (sustaining 
statute authorizing sale of road and 
reinvestment of proceeds in another 
road by less than the unanimous vote 
of shareholders which was required 
under law in force at time of organ- 
ization); contra to first case, Zabris- 
kie V. Hackensack & N. Y. E. Co., 
18 N.J.Eq. 178, 90 Am.Dec. 617. 

89 Zabnskie v. Hackensack & N. Y. 
E. Co., 18 N.J.Eq. 178, 90 Am.Dec. 
617; see also dictum in Phillips Pe- 
troleum Co. v. Jenkins, 297 U.S. 629, 
66 S.Ct. 611, 80 L.Ed. 943. 

90 Folk v. Mutual Eeserve Fund 
Life Ass’n of New York, 207 U.S, 
310, 28 S.Ct 65, 52 L.Ed. 222. 
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policy holders.®^ Subsequent legislation authorizing the sale of 
all the corporate assets, or permitting corporate consolidations 
and mergers, by action of a lesser proportion of the shares than 
required under the law in force when the corporation was or- 
ganized have been sustained as proper exercises of the reserved 
power.®® The fact that some of these statutes made provision 
for purchasing the shares of dissenting shareholders at a fair 
price was a factor relied on by some of the courts in reaching 
their decisions.®® The effect of permitting such changes as con- 
sidered in this paragraph is to sacrifice the rights of dissenting 
shareholders, as conceived by themselves, to promote the private 
interests of the majority group. It frequently involves social 
advantages through removing rigidities in corporate organiza- 
tion that may impede economic developments and give unrea- 
sonable minorities unfair advantages. 

The direction of corporate affairs is vested in the board of di- 
rectors. The question has frequently arisen as to how far sub- 
sequent legislation may alter the rights of shareholders to elect 
directors as defined by the law in force at the time the corpora- 
tion was organized. Such changes invariably affect the degree 
of control exercisable by the individual shareholder, or by groups 
of shareholders, in the ultimate control of the corporate manage- 
ment. They, therefore, involve substantial and vital interests. 
Such legislation has sometimes conferred upon a given share- 
holder the right to select or appoint a number of directors in 
excess of those to which he was originally entitled. This has 
been held not to impair the obligation of the prior charter con- 
tract where the state had reserved a general power of amend- 
ment of corporate charters.®* The benefitted shareholder in each 
of the cases cited was a mxmicipality, and the circumstances in 
which the changes occurred made the subsequent legislation emi- 
nently just and reasonable. The other principal problem has 


Schwarsiwaelder v. German Mut 
Fire Ins. Oo., 59 N.J.Eci. 589, 44 A. 
769. 

*>2 Market St Ry. Co. ¥. Heilman, 
109 Cal. 571, 42 P. 225 (merger) ; 
Bingham v. Savings Inv. & Trust Go. 
of East Orange, 102 N.J.Eq. 302, 140 
A. 321 (merger); White v. Syracuse 
& Utica R. R. Co., 14 Barb., N.Y., 
659 (sale and reinvestment of pro- 
ceeds) ; Allen v. Ajax Mining Co.* 
SO Mont 490, 77 P, 47 (sale). Contra, 


Kenosha, Rockford & R. I. R. Co. v, 
Marsh, 17 Wis, 13 (merger) ; Dow v. 
Northern R. R, Co., 67 N.H. 1, 36 A. 
510 (lease of road for 99 years). 

93 See Bingham v. Savings Inv. & 
Trust Co. of East Orange, 102 N,J»Eq. 
302, 140 A. 321. 

94 Miller v. State of New York, 15 
Wall. 478, 21 L.Ed. 98; New Haven 
& Denhy R. R, Co, v. Chapman, S8 
Conn. 56. 
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involved the validity of subsequent legislation altering the voting 
methods available to shareholders in the selection of directors. 
The contract clause prevents the legislature, in the absence of a 
reserved power to amend corporate charters, from authorizing a 
majority of the shareholders to substitute cumulative voting in 
the election of directors for the non-cumulative system against 
the dissent of the minority.®® The decisions are practically unani- 
mous that the reserved power may be exercised to effect such 
a change and confer the privilege of cumulative voting in the elec- 
tion of directors against the will of the minority, and that such 
legislation does not impair the obligation of the minority’s con- 
tracts with the corporation and the assenting shareholders.®® It 
has, however, been held not to validate subsequent legislation 
authorizing corporate action to abolish the right of cumulative 
voting against a dissenting minority.®’ The reservation of the 
power of amendment apparently permits a more extensive in- 
terference with the voting rights of the members of a charitable 
corporation than wotdd be valid in the case of the voting rights 
of shareholders in other classes of corporations. A statute that 
abolished the voting rights of the members of a charitable cor- 
poration and converted the board of trustees into a self-perpetu- 
ating body does not violate the contract clause where the legis- 
lature has reserved the power to amend corporate charters.®® 
The member’s voting right was held to possess no substantial 
value and to be such that it had to yield, under the reserved 
power, to the greater right of the state and the corporation to 
provide for a more eiScient administration of the corporate af- 
fairs. A much less drastic change in the voting rights of another 
nqn-profit corporation under authority of legislation enacted 
after the corporation was organized has, however, been held not 
to be justified as a valid exercise of the reserved power by the 
court of a state that had favored a narrow construction of the 
scope of that power.®® It is practically certain that that power 


95 State ex rel. Haeussler v. Greer, 
78 Mo. 188; Baker’s Appeal, 109 Pa. 

461 . 

as Looker v. Maynard ex rel. Dn- 
senbnry, 179 U.S. 46, 21 S.Ot. 21, 45 
L.Ed. 79; Gregg y. Granby Mining 
& Smelting Co., 164 Mo. 616, 65 S.W. 
S12. 

97 Iioewentbal v. Rubber Reclaim- 
ing Co., 52 N.J.Ea. 440, 28 A. 454. 


98 In re Mt. Sinai Hospital, 250 N. 
Y. 103, 164 N.E. S71, 62 A.L.R. 564. 

99 In re Newark Library Ass’n, 64 
N.J.L. 217, 43 A. 435 (the statute held 
invalid gave each shareholder one 
vote for each share held by him 
whereas the statute under which the 
corporation was organized gave each 
shareholder one vote for each share 
held not in excess of five and one 
vote for each additional five shares). 
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could not be employed to validate legislation, enacted after a 
business corporation was organized, under which shareholders 
could be completely deprived of voting rights foimerly appurte- 
nant to their shares. The changes permitting cumulative voting 
have often been supported by reason of their tendency to protect 
minority interests. 

The Reserved Power and the Contract Among Shareholders 

The relative rights of shareholders of the same class, or of 
shareholders of different classes, in the corporate assets and 
income are governed by the contract existing among the share- 
holders of which the relevant provisions of the law under which 
the corporation is organized constitute some of the terms. The 
legislature does not usually interpose directly to modify the con- 
tract among the shareholders in respect of these matters, al- 
though there have been cases in which it has sought to do so. 
It more frequently enacts legislation whose effect is to permit 
changes in such contract to be made by corporate action by 
methods other than those in force when the contract arose. The 
power of the state to validly affect such contract by reasonable 
exercises of its police power has been sustained and could not 
well be denied, although the public interest that would validate 
such legislation would have to be a weighty one.^ The usual 
basis on which the validity of such legislation has been sought 
to be sustained is that it is a valid exercise of the reserved pow- 
er to amend corporate charters or the law imder which corpo- 
rations may be organized. Legislation enacted after a corpora- 
tion was organized which authorized the amendment of corpo- 
rate charters to permit the issuance of preferred stock, and the 
conversion of common into preferred stock, against the will of 
the minority, has been sustained as a valid exercise of a reserved 
power to amend although it effected a material alteration of the 
shareholder’s rights as defined by the law in force when the cor- 
poration was organized.® The reserved power has also been in- 
voked to sustain subsequent legislation authorizing amendment 

iBucsi T. Longworth Bldg. & Loan fected a more equitable participation 
Ass’n, 119 N.J.L, 120, 194 A. 857 (sus- in such corporations* available as- 
taining a statute materially changing sets and that it was a reasonable 
the rules under which members of a means for preventing their insolven- 
building and loan association could cy). 
withdraw, and limiting their right to 

sue to recover sums due them on 2 Wasson v. Planters* Bank ^ 
such withdrawal; it was justified Trust Co., 188 Ark. 343, 65 S.W.2d 
largely on the theory that it ef* 528, 90 A.L.II. 141. 
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of the corporate charter depriving certain classes of shares of 
redemption rights, ^ but the contrary view has also been asserted.* 
The reserved power, however, furnishes no basis for validating 
subsequent legislation permitting a corporation to amend its 
charter without the unanimous consent of the shareholders with 
respect to matters which required unanimous consent under the 
law in existence when the corporation was organized. The basis 
of the decision was not that such expansion would invariably vio- 
late the contract clause, but that the vaguely defined limits on 
the scope of the reserved power with respect to that matter had 
been exceeded by the statute in issue which had permitted the 
amendment of the corporate charter so as to deprive preferred 
stock of its right to accrued unpaid cumulative dividends with- 
out the assent of the affected stock.® It has also been held that 
the reserved power does not validate subsequent legislation per- 
mitting the amendment of corporate charters so as to deprive 
preferred shareholders without their assent of their contract 
right to require the corporation to accumulate a sinking fund for 
the retirement of the preferred stock.® The problem in the last 
two cases cited involved the validity of a statute amending that 
provision of the law, in force when the corporations were or- 
ganized, that defined the extent to which, and the manner in 
which, corporate charters could be amended by action of the 
shareholders, where the law also reserved a power to amend the 
statutes relating to incorporations. It is always necessary where 
the problem arises in this form to first determine whether the 
charter amendment was within the scope of the provisions relat- 
ing to its amendment by corporate action as that provision exist- 
ed when the corporation was organized.’ An issue under the con- 
tract clause can arise only if that preliminary question is an- 
swered in the negative. The federal Supreme Court has also 
refused to permit the reserved power to be employed as the basis 
for sustaining direct legislative attempts to change the relative 
claims of withdrawing and remaining members of a solvent 
building and loan association to the disadvantage of the former 
where there existed no discernible public interest to justify such 


3 Davis V. Louisville Gas & Elec- 
tric Co., 16 DeLCh. 15T, 142 A. 654. 

4 Breslav v. New York & Queens 
Electric Light & Power Co., 249 App. 
Div. 181, 291 N. Y.S. 932, 

5 Keller v. Wilson & Co., Del.Sup., 
190 A. 115. 


6 Yoakam v. Providence Biltmore 
Hotel Co., D.O., 34 F.2d 533. 

7 For case involving such problem 
of interpretation see Peters v. United 
States Mortg. Co., 13 Bel.Ch. 11, 114 
A. 59a 


614 


Ch. 16 


THE CONXBACT CBAUSB 

interference with existing contract rights.* It also held that the 
diange could not be justified as a reasonable exercise of the 
state’s police power. The decisions indicate a reluctance on the 
part of the courts to permit the reserved power to be used as the 
basis for altering these vital and substantial elements in the con- 
tract among the shareholders or members of corporations except 
where the change is such that it coxild equally be justified as a 
reasonable exercise of a state’s police power. It is in cases of 
this class that the desire to protect vested interests has operated 
to shape the applicable constitutional rules. 

The limited liability of corporate shareholders is a logical im- 
plicate of the theory that a corporation is a legal entity distinct 
from its members. It is a privilege that is either expressly or 
impliedly conferred upon shareholders by the laws under which 
they are permitted to organize themselves into a body corporate. 
There exists some conflict as to how far the state may enlarge 
this liability by legislation enacted after the organization of the 
corporation. There are decisions holding that the contract clause 
is impaired by such legislation with respect to shares issued prior 
thereto,® but not with respect to shares issued thereafter.^ A 
chemge in the character of the shareholder’s liability by statute 
enacted after the organization of a corporation converting it 
from a secondary to a primary liability for the corporate debts 
has also been held invalid.^ The opinions rendered in these cases 
made no reference to any reserved power to amend corporate 
charters or the legislation imder which the corporations were 
organized. It is, however^ the prevailing view that the imposi- 
tion of additional liability upon the shareholders by legislation en- 

Gemmlll, 134 Minn. 334, 159 N.W. 
798, I/.K.A.1917A, 1223; Dagg t. 
Hammons, 34 Ariz. 445, 272 P. 643, 72 

12S7. The contract clause 
protects the corporate creditor 
against legislative repeal of a stock- 
holder's double liability in force 
when he became a creditor ; Haw- 
thorne v. Calef, 2 Wall. 10, IT L.Kd. 
T76* ' The case" did:'not:involve :an: is-.^ 
sue under the reserved i)Ower. 

10 Schramm v. Done, 135 Or, 10, 
293 P. 931. 

iiLuikart v. Paine, 126 Neb. 251, 
253 N.W. 86. 


8 Treigle v. Acme Homestead Ass’n, 
207 U.S. 189, 56 S.Ct 408, 80 L.Ed. 
575, 101 A.L.R. 1284. A similar hold- 
ing has been made where the subse- 
Oiient legislation so altered the re- 
lations of borrowing and non-borrow- 
ing members as to shift the losses 
incurred in liquidation from the for- 
mer to the latter group, Fidelity 
Bldg. Sc Loan Ass’n v. Thompson, 
Tex.Com.App., 45 S.W.2d 167. Of. 
with case first cited that referred to 
in footnote 1. 

SHaberlach v. Tillamook County 
Bank, 134 Or. 279, 293 P. 927, 72 A. 
L.R. 1245; Yoncalla State Bank v. 
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acted after the corporation’s organization does not violate the 
contract clause where the state has reserved the power of amend- 
ment.^ The theory is that shareholders who subscribe to shares 
subject to that condition are deemed to have assumed the risk 
that their relation to the corporation may be altered to their prej- 
udice. The adequacy of the theory is questionable. The ques- 
tion has sometimes been raised whether the enlargement can be 
validated in these cases to afford increased protection for credi- 
tors who became such prior to the change as weU as for those 
who become such thereafter. The decision in one of the cases 
was restricted to debts of the latter class/® while in a recent de- 
cision by the Supreme Court of the United States the Court de- 
clined to pass on the validity of such change if extended to include 
additional shareholder’s liability to provide for the payment of 
debts incurred prior to the change, although sustaining it with 
respect to debts subsequently incurred.^* The validity of such 
I legislation as applied to prior debts has, however, been sustained 

! on the theory mentioned above.^® The enlargement of the share- 

! holder’s liability for the benefit of prior debts gives prior credi- 

[ tors an advantage beyond that for which they bargained. How- 

[ ever, the contract alleged to be impaired by legislation of the 

kind under consideration is not that between the corporation or 
its shareholders and corporate creditors but that between the cor- 
poration and its shareholders. The fact that such statutes do re- 
sult in a material alteration of the risks between the corporation 
and its creditors at the expense of the shareholders is a factor 
affecting the reasonableness of such legislation which is import- 
ant in determining its validity to the extent that exercises of the 
reserved power are required to be reasonable.^® The questions 
of the validity of statutory enlargements of shareholders’ liabili- 
ties arise because the corporate debtor’s assets have proved in- 
sufiicient to meet its liabilities. Corporations in financial diffi- 
culties sometimes attempt to save themselves by imposing assess- 
ments upon shareholders owning shares that are, under the con- 
tract with the corporation, fully paid and non-assessable. There 


; Matter of Empire City Bank, 18 

? K.Y. 199 ; Williams v. Nail, 108 Ky. 

^ 21, 55 S.W. 706 ; Bissell y. Heath, 98 

! Mich. 472, 57 N.W. 585; Davis v. 

Moore, ISO Ark. 128, 197 S.W. 295; 
Sherman y. Smith, 1 Black 587, 66 II. 
S. 587, 17 D.Ed. 163. 

IS Sherman y. Smith, 1 Black 587, 
66 U.S. 587, 17 L.Ed. 163. 


14 Stockholders of Peoples Banking 
Co. V. Sterling, 300 U.S. 175, 57 S.Ct 
386, 81 L.Ed. 586. 

15 Davis T. Moore, 130 Ark. 128, 
197 S.W. 295. 

16 See Shields v. Ohio, 95 U.S, 319, 
24 D,Ed. 357. 
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is no question as to their power to do this with the consent of all 
the shareholders, or where t±ds is done by the methods provided 
for in the articles of incorporation or in the law in force at the 
time of their organization. Subsequent legislation authorizing 
such assessments by action of a lesser proportion of shares than 
required therefor under that law clearly involves a legislative 
change in the existing contract between the corporation and its 
shareholders and that among the shareholders themselves, eind 
violates the contract clause unless the circumstances are such as 
to make it a reasonable exercise of the police power, or, accord- 
ing to some decisions, unless the state has reserved a power of 
amendment of corporate charters or the law under which the 
coiporations were organized.*^’ No case has been found involv- 
ing a legislative attempt to directly impose such an assessment 
where the law under which the corporation was organized con- 
tained no provision expressly or impliedly authorizing it, but the 
validity of such legislation would probably be determined by con- 
siderations of the kind that have influenced decisions on the val- 
idity of subsequent legislation enlarging shareholders’ liabilities.^ 

The Reserved Power and Corporate Contracts with Third Per- 
sons ' 

The problems arising under the contract clause involving those 
contracts of corporations with other persons which do not in- 
volve intracorporate relations are the same as those involving 
contracts between individuals except that the reserved power 
to amend or repeal corporate charters or corporation statutes 
has at times been invoked in connection with them. The em- 
ployment of that principle in relation to such corporate con- 
tracts gives it a scope that cannot reasonably be justified wheth- 
er it be employed to validate subsequent legislation affecting 
those contracts to the advantage of the corporation or of those 
with whom it has contracted. Its use for this purpose has been 

I*? Holding that reserved power cussing the measure of shareholder’s 
validated such subsequent legisla- obligations courts at times refer to 
tion ; Gardner v, Hope Ins. Go., 9 the law in existence when the cor- 
K.I. 194, 11 Am.Rep. 238 ,v Somerville poration was organized and at times 
V. St. Louis Min. & Mill. Go., 46 to the law in force when the share- 
Mont 268, 127 P. 464, L.R.A.1915B, holder in question became such. The 
811. Contra: Garey v, St. Joseph latter would seem to be the crucial 
Mining Co., 32 Utah 497, 91 P. 369, time if construed to mean not the 
12 L.R.A.,N.S., 1554. time of his acquisition of his shares 

but the time of their original issue. 

18 It should be noted that in dis- 
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at times rejected because it was deemed to interfere unreason- 
ably with vested interests. It has, for example, been held that 
the repeal of a statute imposing on corporate directors a con- 
tractual liability to its creditor for losses due to the embezzlement 
of corporate funds by corporate officers could not validly deprive 
creditors of accrued rights acquired thereimder, tliat to give 
the repeal that effect would impair their contract invalidly and 
deprive them of property without due process of law, and that the 
mere reservation of the power to amend or repeal the laws re- 
lating to corporations could not validate the repeal.^® A similar 
restriction on the scope of the reserved power which resulted in 
protecting the corporation’s interest is found in the decision of 
the United States Supreme Court that that power did not per- 
mit the state to convert a public utility franchise, granted it by 
a contract with a municipality of that state, from one for a defi- 
nite duration into one for an indeterminate period.®® In the for- 
mer of these cases the Court stated that under the reserved pow- 
er “the corporate charter may be repealed or amended, and with- 
in limits not now necessary to define, the interrelations of state, 
corporation and stockholders may be changed; but neither vest- 
ed property rights nor the obligation of contracts of third per- 
sons may be destroyed or impaired.” If there be added the state- 
ment that the rights of the corporation trader its contracts with 
third persons are equally protected with those of the third per- 
sons thereunder, the statement woidd represent the present 
status of the law on this matter. The principle thus formulated 
accords with the underlying purposes and theory of the reserved 
power. 

The doctrine of the reserved power of the state to amend or 
repeal corporate charters or the laws under which corporations 
are permitted to be organized arose primarily out of the decision 
in the Dartmouth College Case. It had its greatest develop- 
ment during a period when the doctrine that aU contracts are 
made subject to reasonable exercises of a state’s police power 
had either not been developed or been but slightly developed. 
The need for the doctrine became progressively less as that later 
doctrine grew in scope and importance. Many of the decisions 
based on the reserved power could, and would, now be based on 
the police power. The doctrine of the reserved power, however, 
sfill constitutes a part of the general technique employed in deal- 

19 Coombes v. Getz, 285 U.S. 434, Superior Water, Light & Power 

52 S.Ot 435, 76 L.Ed. 866. Co. v. City of Superior, 263 U.S. 125, 

44 S.Ct. 82, 68 UEd. 204. 


618 


THE CONTRACT CIjATTSB 


Cb. 16 


ing with the limitations imposed by the contract clause on the 
state in regulating corporate affairs and activities. 


IMPAIRMENT OF CONTRACTS BY TAXATION 

277. A state's power to tax cannot generally be limited by the 

contracts of private persons who' are deemed to exercise 
their right to contract in subordination to a state’s power to 
tax. 

278. The general principle is subject to an exception developed for 

the purpose of preventing the retroactive taxation of vested 
interests arising out of private contracts. 

The question of the impairment of the obligation of contracts 
by exercises of a state’s taxing power has already been consid- 
ered in relation to contracts of the state and its subordinate 
political subdivisions. The contention is, however, frequently 
made that its exercise impairs the obligation of pre-existing pri- 
vate contracts. It is the general rule that private persons exer- 
cise their right to contract in subordination to the state’s power 
of taxation.®^ The fact that the interests created by the contract 
were not taxable when the contract was made does not prevent 
the state from taxing them by subsequent legislation as long as 
those interests continue in existence ®® Private contracts gen- 
erally present no obstacle, predicable upon the contract clause, 
to subsequent changes in the tax laws of a state. A change in 
the provisions of a tax on the production of oil by apportioning 
it among all persons interested in an oil lease instead of imposing 
it on the lessee alone, as provided by tlie law in force when the 
lease was made, does not invalidly impair the lessor’s rights un- 
der the lease.*® These decisions merely determine that the state 
may impose the tax regardless of the contract between the par- 
ties; they do not decide that the state could validly alter con- 
tractual arrangements entered into by private persons as to the 
ultimate distribution between them of the burden of such taxes. 
If, for example, the contract considered in the case last cited 
had provided that the lessee should bear such taxes, subsequent 

SI Labe Superior Consol. Iron ssLabe Superior Consol. Iron 
Mines v. Lord, 271 U.S. 677, 46 S.Ct Mines v. Lord, 271 U.S. 577, 46 S.Ct 
627, 70 L.Ed. 1093; Barwise v. 627, 70 L.Ji!d. 1003. 

Sheppard, 209 U.S. 33, 57 aCt 70, 

81 L.Ed. 23. 23 Barwise v. Sheppard, 299 U.S. 

33, 57 S.Ct 70, 81 L.Ed. 23. 
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legislation requiring the lessor to bear any part thereof would 
have invalidly impaired such term of the lease. 

There is, however, one well established line of cases in which 
the contract clause has been successfully invoked to invalidate 
state taxes imposed by statutes enacted after the formation of 
the contract held to have been impaired thereby. They have ail 
involved attempts to apply provisions of state inheritance tax 
statutes to certain classes of inter vivos transfers made prior to 
the enactment of such statutes. The provisions most often in- 
volved have been those subjecting to inheritance taxes trans- 
fers intended to take effect in possession or enjoyment at or 
after the grantor’s death and the coming into possession or en- 
joyment of remainders vested in interest prior to the enactment 
of the taxing statute. It has been held that, where the latter 
provision results in taxing the entry into possession and enjoy- 
ment of a remainder that became vested at a time when the law 
imposed no tax thereon, its application not only takes property 
without due process but also impairs the obligation of contracts.®^ 
The cases involving the application to prior transfers of a statu- 
tory provision of the kind first mentioned are divisible into those 
in which the court found that the interests on whose creation or 
transfer the tax was imposed had become completely vested prior 
to the enactment of the tax statute and those in which it found 
that they had not become so vested. The practically uniform 
rule has been that the taxation of the creation or transfer of in- 
terests completely vested at the time of the enactment of the 
statute imposing the tax violates both the due process clause of 
the Fourteenth Amendment and the contract clause.®® Neither 
of these is held to be violated by appl5nng such provision subse- 
quently enacted to prior transfers where the interest created or 
transferred had not completely vested at the time such provision 
was enacted.®® The taxation of transfers resulting from the ex- 
ercise, or the failure to exercise, a power of appointment created 

24 Matter of Pell’s Estate, 171 N.Y. 26 Carter v. Bugbce, 92 N. J.L. S90, 

48, 63 N.B. 789, 57 L.R.A. 540, 89 106 A. 412; Bryant v. Hackctt, 118 

Am.St.Rep. 791. Conn.; 233, 171 A. 664; Boston Safe 

Deposit & Trust Co. v. Commisslon- 

25 Hunt V. Wiciit, 174 Cal. 205, 162 ers of Corporations and Taxation, 
P. 639, L.R.A.1917C, 961; In re Mass., 3 N.E.2d 33, 109 A.L.R. 854; 
Craig’s Estate, 97 App.Biv. 289, 89 In re Seitz’s Estate, 262 N.Y. 32, 
N.Y.S. 971, affirmed without opinion 186 N.E. 193 ; Binney v. Long, 299 U. 
181 N.Y. 551, 74 N.E. 1116; Coolidge S. 280, 57 S.Ot. 206, 81 L.Ed. 239. 

V. Long, 282 U.S. 582, 51 S.Ct 306, 75 
I..Ed. 562. 
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when no inheritance tax was imposed thereon does not violate 
the contract clause.®’' No definite statement is warranted as to 
whether it would be violated by subsequent legislation subjecting 
to an inheritance tax the shifting of economic benefits to a sur- 
viving joint tenant or tenant by the entirety under a tenancy cre- 
ated when no law taxed such shifting.®* The view is advanced in 
some of the cases that the contract clause prohibits retroactive 
taxation because it diminishes the value of vested interests. The 
function of the contract clause in the cases discussed herein has 
been to furnish support for the protection of vested interests 
against retroactive taxation additional to that afforded by the 
due process clause of the Fourteenth Amendment. It is not al- 
ways dear just what contract is being impaired. 

*7 Manning v. Board of Tax Com’rs, Y. 208, 136 N.B. 247. Cf. In re 
46 R.I. 400, 127 A. 865; Ohanler v. Weiden’s Estate, 144 Misc. 854, 259 
Kelsey, 205 U.S. 466, 27 S.Ct. 650, N.Y.S. 673, on rehearing 146 Misc. 
51 L.Ed. 882. 381, 262 N.Y.S. 437, affirmed 240 

App.Div. 716, 266 N.Y.S. 1001, re- 

38 See In re Lyon’s Estate, 233 N. versed 263 N.Y. 107, 188 N.E. 270. 
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NATURE OF THE TAXING POWER 

270. The power to tax is a legislative power. It is one of the pow- 
ers by which a state may appropriate for its own use the 
property of those subject to its jurisdiction. The factor 
that distinguishes an appropriation of such property under 
the taxing power from an appropriation thereof under a 
state’s police power or power of eminent domain is that the 
appropriation is primarily for the purpose of raising the 
revenues required to defray the costs of government. 

280. An exercise of the taxing power inevitably produces certain 
regulatory effects, and the fact that the legislature was 
motivated in levying the tax by the desire to secure those 
effects does not prevent the levy from being deemed a tax 
if the primary purpose was to raise revenues to defray the 
costs of government. 

The powers reserved to the several states by the federal Con- 
stitution include that of taxation. That Constitution contains 
many important limitations upon their exercise of that power, 
among which the due process and equal protection clauses of 
the Fourteenth Amendment are the most pervasive. The con- 
stitution of each of the states also contains numerous provisions 
restricting the exercise of the state’s taxing power by the various 
governmental organs upon which it has been conferred either by 
that constitution or valid legislation enacted in conformity with 
its terms. The power to tax is invariably deemed to be a purely 
legislative function,^ and may not be exercised by the courts.® 

1 People ex rel. Griffin v. Mayor, 2 Bees v. City of Watertown, 19 
etc., of City of Brooklyn, 4 N.Y. 419, Wall. 107, 22 L.Ed. 72; Yost v. Dal- 
65 Am.Dec. 266; Federal Farm Mort- las County, 236 U.S. 50, 35 S.Ot 235, 
gage Corporation v. Falk, 67 N.D. 59 L.Ed. 460. 

154, 270 N.W. 885, 113 A.L.R. 724. 
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It is, however, within the competence of the judicial power to 
compel those upon whom the law has imposed a non-discretion- 
ary duty to levy a tax to do so. This has been frequently done 
in cases involving attempts by municipal debtors to repudiate 
their obligations in reliance upon legislation held to impair the 
obligation of the contracts from which those obligations arose.® 
The principal state governmental organ in which a state’s con- 
stitution vests its taxing power is the state legislature, but it is 
universally held that it may delegate to subordinate political 
subdivisions or to specially created districts the power to tax for 
their local or limited purposes.^ The doctrine that the power to 
tax is legislative in character means only that the determination 
that a tax is to be levied, the selection of the basis on which it is 
to be distributed, and the decision as to the principles that define 
its extent, are required to be made by governmental organs pos- 
sessing legislative powers. It does not mean that every step 
in the process by which the tax due from any given taxable sub- 
ject is arrived at is legislative and required to be performed by 
such governmental organs. The assessment of a particular 
taxpayer’s income tax on the basis of the return filed by him 
is in no sense a legislative, but an administrative, process. 

Taxation for Revenue Purposes 

The taxing power is but one of those by which government 
appropriates for its own use the property of those within its 
jurisdiction. It may also do so through exercises of its power 
of eminent domain and its police or general regulatory power. 
There are, however, marked differences in the constitutional re- 
quirements imposed upon the exercise of these different powers. 
The due process clause of the Fourteenth Amendment, and 
state constitutional provisions also, require a state to make 
specific compensation for any property taken by it under its 
power of eminent domain. Those constitutional provisions im- 
pose no such requirement when a state appropriates private 
property through exercises of its police or taxing powers. The 

s Meriwether v. Garrett, 102 U.S. power to levy taxes for local piir- 
472, 26 li.Ed. 197. poses may validly be conferred npon 

non-elective officials; State v. West 

4 This rule is generally based on a Dnlnth Land Co., 75 Minn. 456, 78 
recognition of the principle of local N.W. 115 (holcling that it may be so 
self-government as an element in the conferred) ; Wilson v. School Dist. 
constitutional theories embodied in of Phila., 328 Pa. 225, 195 A. 90, 113 
state constitutions. There exists a. A.L.R. 1401 (holding that it may not 
division of opinion as to whether the be so conferred). 
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taking of property by an exercise of the power of eminent domain 
is usually so distinct a process that it is seldom, if ever, con- 
fused with the appropriation of private property by an exercise 
of one of the other of said powers. It is not, however, always 
easy to determine whether an appropriation of such property is 
being made under a state’s police or its taxing power. The state 
constitutional limits on these powers are frequently different, 
and this has forced courts to develop tests for determining 
whether a particular appropriation of private property is ref- 
erable to the state’s police power or its taxing power. The 
tests have practically always had reference to those exercises 
of the police power which involved a transfer of a portion of 
the regulated person’s wealth to the government rather than 
those involving the destruction of a portion of his property 
for the public good. The results of such an exercise of a state’s 
police power are in this respect the same as those that would 
have been produced by the levy of a tax of the same magnitude. 
It is also apparent that the social and economic consequences 
of a transfer of a portion of one’s wealth to government do not 
depend on whether the transfer is demanded under the police 
or taxing power but rather on its extent and incidence.® The 
power to tax can be, and in fact is, used as a method of regulat- 
ing business and conduct, and as an instrument of social policy. 
These factors make it practically impossible to determine from 
the consequences of a given financial demand made by a state 
upon its citizens whether it is referable to its police or taxing 
powers. The test most frequently employed is whether the 
primary purpose of the legislature in making the exaction is 
regulation or raising revenue to defray governmental expenses.® 
The direct and indirect consequences of making and enforcing 
the exaction are frequently used as indicia of the legislative in- 
tent despite the fact that the use of such indicia for that pur- 
pose involves both logical and practical difficulties. The subjec- 
tive character of the test has rendered a degree of inconsistency 
in its application inevitable. The need for determining whether 
a state statute imposing financial exactions is referable to its 

6 Tills statement refers only to the e state v. Anderson, 144 Tenn. 564, 
act of government insofar as it in- 234 S.W. 768, 19 A.L.E. 180. This 
volves a transfer of a portion of a case involved a situation in which 
person’s wealth to it, and ignores the validity of a license fee under 
any differences that may result from the provisions of the state constitu- 
other provisions found in the legis- tion turned on whether the imposi- 
lation under which that transfer is tion of the fee was an exercise of 
demanded. the state’s police or taxing power. 
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police or taxing powers may also arise in measuring its validity 
under the federal Constitution. The commerce clause permits 
a state to subject goods moving in interstate commerce to rea- 
sonable inspection and to charge an inspection fee in that con- 
nection, but at the same time prohibits it from taxing such arti- 
cles. It has been invariably held that an inspection fee whose 
proceeds uniformly exceed the reasonable cost of the inspection 
service by a vaguely defined amount becomes, as to such excess, 
an invalid tax on interstate commerce.’ The conclusion is based 
on the theory that the primary purpose of the legislature in so 
fixing the inspection fee as to produce such excess was to raise 
revenue to defray the general costs of government. 

Regulation as a Motive for Taxation 

It has already been stated that the economic and social effects 
of a financial exaction made by government upon those within 
its jurisdiction are not dependent upon the intention and pur- 
poses of the legislature in imposing it. Its regulatory effects 
occur despite any legislative intention with respect thereto. 
They are as normal a consequence of exercises of the taxing 
power as of equivalent exertions of the police power. The same 
factors that make it impossible for a state to avoid the economic 
and social implications of its taxing system, even when it has 
been devised solely for revenue purposes, afford a basis for its 
conscious use of its taxing power for purposes of regulation. The 
usual methods employed by it for that purpose are fixing the 
amount of a tax so as to promote what it conceives to be de- 
sirable objectives, selecting particular tax subjects or particular 
classes of persons by reference thereto, granting exemptions 
from taxation for such purpose, or combining one or more of 
these methods. Its use of any one or all of them is limited by 
provisions contained in its own constitution and in that of the 
United States. The provisions of the latter that will be here 
considered are those found in the first section of the Fourteenth 
Amendment.® The mere fact that a state consciously uses its 

^ See aiscussion of this problem in 374, 43 S.Ct. 385, 67 Ii.Ed. 703, 29 
B. E, Foote & Co. V. Stanley, 232 U.S. A.L.E. 1 
494, 34 S.Ct. 377, 58 L.Ed. 698. The 

legal character of a charge imposed 8 The limits Imposed on a staters 
by state law also affects the staters taxing power by such provisions of 
power to collect it from a federal in- the federal Constitution as the com- 
striimentality, Fed. Land Bank of merce danse, the interstate privi- 
New Orleans v. Crosland, 261 U.S. leges and immunities clause, the con- 
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taxing power for purposes of regulation violates no provision of 
said first section.® It has been stated that taxation “may be 
made the implement of the exercise of a state’s police power’’ 
and that resort to reasonable discriminations in imposing taxes 
may be made to promote a legitimate social objective.^® Not 
only does the equal protection clause not prohibit such use 
of the power to classify for tax purposes, but the fact that a 
classification operates in that manner is frequently used to sup- 
port the conclusion that such classification is reasonable and, 
therefore, valid. The validity of a taxing system mder which 
corporate shares were taxed only in the hands of corporate 
owners was sustained because, among other reasons, the state 
was free to resort to that method to discourage such owner- 
ship.“ Imposing a license tax upon the use of herring for non- 
food purposes while imposing no such tax on the use of other 
fish therefor has been held valid as a proper method for pro- 
moting what was deemed a socially desirable use of particular 
natural resources.^ The fact that relieving bituminous coal 
from a special tax imposed upon anthracite would aid in develop- 
ing a state’s manufacturing resources was among the reasons 
inducing the Court to sustain the classification of coal into those 
two classes.^® 

The deliberate use of the power of tax classification as an 
instrument of regulation or for attaining legitimate social ob- 
jectives cannot be held to invalidate such classifications within 
the limits within which the Court has invoked, or is likely in the 
future to invoke, considerations such as those referred to above 
in sustaining tax classifications against objections based on the 


tract clause, and the implied im- 
munity of the federal government 
and its agencies and instrumentali- 
ties from state taxatioh, have been 
discussed in other chapters of this 
text., 

9 A. MAGNANO CO. V. ■ , HAMI3> 
TON, 292 U.S. 40, 54 S.Ct. 599, 78 L. 
Ed. 1109, Black’s Gas. Constitutional 
Law, 2d, 556. 

10 GREAT ATLANTIC & PACIFIC 

■TEA:: CO. '301 :u.s. 

412, 57 S.Ct. 772, 81 L.Ed. 1193, 112 
A,L.R. 293, Black's Oas. Constitu- 
tional Law, 2d, 584. 


11 Ft. Smith Lumber Co. t. State 
of Arkansas ex rel. Arbuckle, 251 
U.S. 532, 40 S.Ct. 804, 64 L.Ed. 396. 

13 Alaska Fish Salting & By-Prod- 
ucts Co. V. Smith, 255 U.S. 44, 41 
S.Ct. 219, 65 L.Ed. 489. The case 
involved a tax imposed by the Terri- 
tory of Alaska, but the bases for as- 
sailing it were similar to those on 
which a state tax would have been 
assailed under the equal protection 
and due process clauses of the Four- 
teenth Amendment, U.S.C.A.Const. 

13 Heisler v. Thomas Colliery Co., 
260 U.S. 245, 43 S.Ct. 83, 67 L.Ed. 
237. 
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equal protection clause. It is possible to indicate the regulatory 
policies that may be promoted by a deliberate use of the power 
to classify in exercising the taxing power so far only as specific 
decisions thus far rendered include them or contain a general 
principle from which others may be deduced. Such decisions also 
operate negatively by excluding from the factors that render such 
classifications invalid the mere facts that they operate as regula- 
tions and were adopted m order to secure that effect. It has, 
however, never been decided that a tax classification is validated 
by the mere fact that it has certain regulatory effects or that 
the legislature adopted it in whole or in part in order to secure 
those effects. A principle as broad as that would practically 
eliminate the equal protection clause as a limit on a state’s 
taxing power since few, if any, tax classifications entail no regu- 
latory effects any or all of which the legislature may have in- 
tended to secure by its classification. The limit on a state’s 
power to use tax classification as a means of regulation or as 
an instrument for the promotion of given social policies is to be 
found in the chairacter of the regulation effected thereby and 
of the social policies intended to be realized thereby. It has 
been held that the privileges and immunities clause of the Four- 
teenth Amendment prohibits a state from using its power to 
make tax classifications to promote local public policy at the 
expense of the constitutionally protected policy embodied in 
that clause.^* It has also been held that the provision of that 
Amendment prohibiting a state from depriving any person of 
liberty without due process of law prohibits a state from using 
its power to select what it will tax so as to destroy the liberty 
of the press.^® The use of the taxing power as an instrument of 
regulation and policy was held invalid in these cases because 
the regulation and the policies aimed to be achieved conflicted 
with constitutionally protected interests. The same principle 
defines the limits imposed by the equal protection clause upon 
a state’s use of its power to make tax classifications as an in- 
strument of regulation and general social policy. The guarantee 
of that very clause against a state’s distribution of its tax burden 
in an unreasonably discriminatory manner is itself one of those 
constitutionally protected interests that limit its regulatory use 
of its power to make tax classifications. The circuity of reason- 
ing that seems implicit in this view can be avoided only by 

14 Colgate V. Harvey, 296 U.S. 404, is Grosjean v. American Press Co., 
56 S.Ot. 262, 80 L.Ed. 299, 102 A.L.B. 297 U.S. 233, 66 S.Ct 444, 80 L.Ed. 
54. 660. 


§§279-280 


NATURE OP THE TAXING POWER 


627 


postulating a more or less definitive scale of social values 
which it is the function of the courts to formulate in their in- 
terpretation of the relevant constitutional provisions. Similar 
problems may arise in testing the validity of tax classifications 
by some of the general limitations thereon found in the con- 
stitutions of the several states. 


Prohibitive Taxation 


It is factually possible for a state so to exercise its taxing 
power as to destroy a given activity or business. It can do 
that by taxing them so much more heavily than competing ac- 
tivities and businesses that effective and profitable competition 
with the latter becomes impossible, or by imposing upon them a 
non-discriminatory tax of such magnitude that continued opera- 
tion on a profitable basis becomes impossible. A discrimina- 
tory use of the taxing power does not violate the equal protec- 
tion clause merely because it favors certain industries,^® nor 
because it favors one method of carrying on a given business in 
comparison with others.” A classification otherwise valid is 
not rendered invalid because it has those effects, but it has never 
been decided that their presence cannot be a factor in deter- 
mining the reasonableness and validity of a classification.^® It 
has also been stated that the due process clause of the Four- 
teenth Amendment does not prohibit a state from imposing so 
burdensome a tax that it will restrict or destroy particular oc- 
cupations or businesses even though the achievement of that 
collateral purpose may have motivated the legislature in levy- 
ing the tax.^® State taxes that were alleged to have been im- 


i6Quong Wing y. Kirkendall, 223 
U.S. 59, 32 S.Gt. 192, 56 L.Ed. 350 
(sustaining a tax on hand laundries 
that was not imposed on steam laun- 
dries). 

1*? GREAT ATLANTIC & Pb-OIFIG 
TEA CO. y. GHOSJEAN, 301 U.S. 
412, 57 act 772, 81 L.Ed. 1193, 112 
A.L.R. 293, Black's Cas. Constitu- 
tional Law, 2d, 584 (sustaining a dis- 
criminatory tax against chain stores). 

18 A. MAGNANO CO. v. HAMIL- 
TON, 292 U.S. 40, 54 S.Gt 599, 78 
L.Ed. 1109, Black's Cas. Constitution- 
al Law, 2d, 556. The Court in this 
case sustained an excise on the local 


sale of butter substitutes. Its sole 
reason was that the obvious differ- 
ences between them and butter justi- 
fied their separate classification for 
tax purposes. In discussing the val- 
idity of the tax under the due proc- 
ess clause of the E^ourteenth Amend- 
ment, U.S.C.A.Const., the Court as- 
sumed that the tax might or would 
destroy the business of making ioeai 
sales of such substitutes. 

19 A. MAGNANO CO. v. HAMIL- 
TON, 292 U.S. 40, 54 S.Gt. 599, 78 L. 
Ed. 1109, Black's Cas. Constitutional 
Law, 2d, 556; see also Alaska Fish 
Salting & By-Products Co. v. Smith, 
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posed for such purpose, and to be almost certain to result in 
the destruction of the businesses subjected to them, have been 
held not to violate the due process clause.®* It has, however, 
also been stated that a thx would violate that clause if the form 
of taxation were adopted as a mere disguise under which a state 
attempted to exercise a power denied to it by the federal Con- 
stitution, such as that of confiscating property.®^ Existing de- 
cisions give no very definite clue as to the tests to be employed 
for distinguishing a valid exercise of the taxing power which in 
fact results in the restriction or destruction of a business from 
an invalid use thereof as a disguise to accomplish an unconstitu- 
tional objective. The use of the taxing power to destroy a busi- 
ness that might be validly prohibited, or to restrict it within the 
limits within which it might be validly restricted by an exercise 
of the police power, violates neither the due process nor equal 
protection clauses of the Fourteenth Amendment.®® The decision 
in A. Magnano Co. v. Hamilton seems to permit the destruction 
by taxation of a business whose complete prohibition would ap- 
pear to be of doubtful constitutionality.®® The federal Supreme 
Court has thus far given very little indication as to the precise 
limits on a power which it has admitted to be subject to a limit. 
The language in which it has formulated that limit implies that 
legislative motives in imposing the tax constitute an important 
factor in its definition. A tax imposed purely for revenue 
purposes is certain to be held not to have transgressed that limit 
even though its magnitude results in the restriction or destruc- 
tion of any or all businesses or occupations.®* 


255 U.S. 44, 41 S.Ct 219, 65 L.Ed. 
489. 

^oKast V. Van Deman & Lewis Co., 
240 U.S. 342, 36 S.Ct. 370, 60 L.Ed. 
679, L.R.A.1917A, 421, Ann.Oas. 

1917B, 455 (license tax on merchants 
using redeemable coupons in sale of 
merchandise); A. MAGNANO CO. v. 
HAMILTON, 292 U.S. 40, 54 S.Ct. 
599, 78 L.Ed. 1109, Black’s Cas. Con- 
stitutional Law, 2d, 556. 

21 A. MAGNANO CO. v. HAMIL- 
TON, 292 U.S. 40, 54 S.Ct 599, 78 L. 
Ed. 1109, Black’s Cas. Constitutional 
Law, 2d, 556. 

22 See GREAT ATLANTIC & PA- 
CIFIC TEA CO. T. GROSJEAN, 301 


U.S. 412, 57 S.Ct 772, 81 L.Ed. 1193, 
112 A.L.R. 293, Black’s Cas. Consti- 
tutional Law, 2d, 584. 

23 This statement assumes that 
Powell V. Pennsylvania, 127 U.S. 678, 
8 S.Ct 992, 1257, 32 L.Ed. 253, would 
not govern the matter; see John F. 
Jelke Co. v. Emery, 193 Wis. 311, 214 
N.W. 369, 53 A.L.R. 463. 

24 There are many state decisions 
that construe either the provisions 
of the Fourteenth Amendment to the 
federal Constitution, or broad provi- 
sions of their respective state con- 
stitutions, as prohibiting resort to 
the taxing power to destroy a busi- 
ness or occupation which the state 
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THE ‘TUBLIC PURPOSE” DOCTRINE 

281® The constitutions of most of the states provide that taxes may 
he levied for public purposes only. The due process clause 
of the Fourteenth Amendment has been construed to limit 
the states' exercise of their taxing power to taxation for 
public purposes. A state may* define ^^public purpose”, as 
used in its constitution, more narrowly than required by the 
due process clause of the Fourteenth. Amendment, but may 
not give that concept a broader scope than permitted by that 
clause. 

282. The power of the states and their governmental agencies and 
political subdivisions to borrow on their cre^*t is also limit- 
ed by the requirement that the public credit shall be used 
for public purposes only. The constitutional bases for that 
requirement are found in their respective constitutions and 
in the due process clause of the Fourteenth Amendment. 

Constitutional Basis of the ^^Public Purpose^’ Doctrine 
A tax is an enforced contribution exacted by government from 
persons and things within its jurisdiction for the purpose of 
raising revenues to defray the cost of government.^® Its most 
important aspect is that it is a means for distributing that bur- 
den and not an assessment of benefits. The only benefits to 
which a general taxpayer is constitutionally entitled are those 
derived from living in an organized society made possible and 
secured by the activities of the government imposing the tax.^® 
Neither the due process, nor any other clause, of the Fourteenth 

may not validly prohibit under an monweaitb, for Use and Benefit of 
exercise of its police power; State v. City of Wiimore, v. McCray, 250 Ky. 
Osborne, 171 Iowa 678, 154 N.W. 294, 182, 61 S.W.2d 1043. 

Ann.Cas.l917E, 497 ; Peterson Bak- •^110 (^^0 process clause of the 
ing Co. T. City of Fremont, 119 Neb. pifth Amendment, U.S.C.A.Oonst., is 
212, 228 N.W. 256. There are deci- not violated by a federal tax merely 
sions that a tax, even if levied sole- because its imposition may destroy 
ly for revenue purposes, is Invalid tug taxed business; McCray v. U. s!, 
under some of the broad provisions igg u.S. 27, 24 S.Ct. 769, 49 L.Ed. 
contained in the bill of rights of a 73^ 2 Ann.Cas. 561. 
state's constitution, merely because 

of its magnitude; Martin v. Nocero People ex rel. GrlfBn v. Mayor, 

Ice Cream Co., 269 Ky. 151, 106 S.W. Brooklyn, 4 N.Y. 419, 

2d 64 (tax on sale of ice cream) ; Am.Dec. 266. 

this principle is held not to apply 36 Carmichael v. Southern Coal & 
where the tax is on a business which Coke Co., 301 U.S. 495, 5T S.Ct. 868, 
the state may validly prohibit, Com- 81 L.Ed. 1245, 109 A.L.H, 1327. 
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Amendment protects a person against being compelled to pay 
taxes devoted to purposes from which he derives no immediate 
and direct benefit, nor do they require that a person shall 
not be taxed to meet the costs incurred by government in deal- 
ing with a problem merely because he has had no part in creat- 
ing it.®'* There are important constitutional restrictions on the 
purposes for which, and the activities in connection with which, 
those costs may be incurred. The most important and pervasive 
limitation is found in the requirement that taxes may be levied 
for public purposes only. It is a requirement that has regard 
only to the uses that may be made of the revenues derived from 
taxes. The attempt to deduce from it a limitation on the ulterior 
purposes, other than revenue, for which the taxing power may 
be validly exercised has been rejected.®* The limitation has at 
times been deduced from the very conception of a tax, or been 
deemed implicit in the very nature of free government.®* Its 
present constitutional basis is now recognized to be either a 
specific provision of the state constitution imposing the require- 
ment,** some broad general provision thereof from which it 
has been deduced, or the due process clause of the Fourteenth 
Amendment to the federal Constitution.*^ The provisions of a 
state constitution operate as a limit on the governmental organs 


S'* Examples of this are found In 
Thomas v. Gay, 169 G.S. 264, 18 S-OL 
340, 42 ij.Ed. 740, holding that cor- 
porate taxpayers may be assessed for 
school taxes; Memphis & C. R. Co. 
Y. Pace, 2S2 U.S. 241, 51 S.Ct. 108, 
75 L.Ed. 315, 72 A.L.R. 1096, holding 
that railroad property may be re- 
quired to pay general taxes for road 
purposes although receiving no spe- 
cial benefit therefrom; Nashville, C. 
& St. L. R. Co. V. Wallace, 288 U.S. 
249, 53 S.Ct. 345, 77 L.Ed. 730, 87 
A.L.R. 1191 same with respect to 
gasoline tax used for road construc- 
tion; and Roberts v. Richland Irr. 
Dist, 289 U.S. 71, 53 S.Ct. 519, 77 
L.Ed. 1038, holding that general tax- 
es may be levied on property to make 
up deficiencies resulting from delin- 
quent special assessments even 
though the total payments contribut- 
ed by the taxed property to finance 
the cost of the improvement already 


exceeded the benefits derived by it 
therefrom, 

2BA. MAGNANO CO. v. HAMIL- 
TON, 292 U.S. 40, 54 S.Ct. 599, 78 L. 
Ed. 1109, Black’s Cas. Constitutional 
Law, 2d, 656. 

29 Citizens’ Saving & Loan Ass’n 
V. Topeka, 20 Wall. 655, 22 L,Ed. 
455. 

so Many state constltutioBS ex- 
pressly provide that taxes shall be 
raised for public purposes only, 

SI Jones v. City of Portland, 245 
U.S. 217, 38 S.Ct. 112, 62 L.Ed. 252. 
L.R.A,1918C, 765, Ann.Oas.lOlSE, 

660, GREEN v. FRAZIER, 253 U.S. 
233, 40 S.Ct 499, 64 L.Ed. 878, 
Black’s Cas. Constitutional Law, 2d, 
559. The purposes for which the tax- 
ing power was to be used in these 
cases were held proper. 
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upon which it has conferred the power to tax, but do not pre- 
vent the amendment of that constitution to abolish this require- 
ment. The due process clause of the Fourteenth Amendment, 
however, limits a state to the use of its taxing power for pub- 
lic purposes even where its own constitution makes no such 
requirement. There may exist considerable differences between 
the specific purposes that are deemed public under the state 
constitutional provision and those that are deemed such within 
the meaning of the due process clause of the Fourteenth Amend- 
ment. These differences can exist in one direction only. A 
state may give its constitution a construction that excludes from 
the permissible public purposes some that would be held proper 
public purposes within the meaning of the due process clause of 
the Fourteenth Amendment. It may not so construe its own 
constitution as to permit taxation for a purpose that is not a 
public purpose within the meaning of that due process clause, 
since that is a limitation upon a state constitution as well as 
upon state legislative, judicial and executive action. The maxi- 
mum scope of the public purpose concept is tiius a matter of 
federal constitutional law, while its minimum scope is a matter 
depending upon the provisions of a state’s own constitution. 
There is nothing to prevent a state from constming its own 
constitutional provision so as to give it the same scope as the 
due process clause of the Fourteenth Amendment. 

Meaning of "Public Purpose’ 

No court has ever formulated a definition of “public purpose” 
which is at once both logically correct and adequate. It has 
been recognized by most courts that each case must be deter- 
mined largely by its own specific circumstances. The result 
has been that the only feasible approach to the problem consists 
in indicating the factors invoked, and the general lines of rea- 
soning employed, in dealing with it. The power to tax was con- 
ferred to enable government to finance the cost of performing 
its functions. The extent to which the requirement that taxes 
may be levied for public purposes only limits the taxing power 
cannot be rationally or reasonably determined without some 
theory as to what constitute the proper and permissible func- 
tions of government. It is not impossible, but highly improba- 
ble, that judicial theories on that matter will be uninfluenced by 
traditional conceptions based on both the practices of the gov- 
ernments of our constitutional system and the political theories 
generally accepted as implicit in that system. The result has 
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been that the scope of permissible public purposes has gradual- 
ly expanded as generally accepted political theories have as- 
signed an increasing role to government in regulating the 
social and economic life of the people and in assuming service 
functions for the promotion of the general welfare. The in- 
fluence of this factor cannot be precisely measured, but the 
long time trend of the decisions cannot be adequately under- 
stood if this factor is completely excluded. 

It has always been, and still is, an accepted part of our theory 
of government that the regulation of conduct for the promotion 
of the general safety, health, morals and welfare is a proper 
governmental function. A tax to defray the costs incurred in 
performing that function is so clearly for a public purpose that 
it has seldom, if ever, been contested on that basis. There 
has been no period in the history of this nation when the ac- 
tivities of our state governments have been limited to exerting 
their regulatory functions. The grant of bounties and sub- 
sidies from the public resources, and the conduct of some forms 
of service enterprise by the state or its subdivisions, have ever 
prevailed to a limited extent. The principal problems of what 
constitute public purposes have concerned the extent to which 
a state may tax to finance activities belonging to one or the 
other of the last mentioned classes. The expenditure of public 
funds almost invariably involves their payment to private per- 
sons. This fact alone does not render such use of public funds 
invalid despite the fact that courts at times support a decision 
that a given use of pubMc funds is invalid by invoking that factor. 
The validity of an expenditure of public funds the immediate 
benefit of which accrues to a private person depends upon the 
basis for his receipt thereof. If he receives any part of such 
funds as compensation for services rendered to the government 
that pays him in connection with the performance by it of its 
proper governmental functions, then the tax from which the 
revenue so disposed of was derived is deemed to have been levied 
for a proper public purpose. The same principle validates a 
tax whose proceeds are used to pay a governmental debt in- 
curred in performing such government’s proper functions. It is 
also the generally prevailing view that a state’s tax revenues 
may be used to discharge its moral obligations.®* There ap- 
pears to be no very definite rule for determining the facts that 

S 2 Commonwealth v. Ferries Co., W. 554, 98 A.I/.R. 280 ; In re BoruPi 
120 Ya. 827, 92 S.E. 804 ; In re Mont- 182 N.Y. 222, 74 N.E. 838, 108 Am. 
fort's Estate, 193 Minn. 594, 259 N, St.Rep. 796, 


§§ 281-282 THOE “PUBUtO PTJBPOSE" DOCTRUfB 633 

will suffice to raise the requisite moral obligation.^® The use 
of public funds to cover expenditures of the foregoing classes 
promotes the general welfare because the governmental activi- 
ties in connection with which they were made are deemed to 
do so. 

There is a class of cases in which public funds are paid to 
private persons rendering the government no specific service in 
return therefor in connection with its performance of its own 
functions. The validity of such use of the public funds depends 
upon the extent to which, and the manner in which, it tends 
to promote the general welfare. The support and maintenance 
of the indigent and those unable to care for themselves has 
long been accepted as a proper function of government. The 
public funds may validly be used to defray the costs of its per- 
formance even though the immediate and direct benefit accrues 
only to those who receive such public aid.®* The general wel- 
fare is deemed promoted thereby because of the indirect public 
benefits that flow from the removal of excessive pauperism. 
The same general principle would justify taxation to provide a 
system of unemployment compensation,®® and would go far to 
validate taxation to provide a system of old age pensions re- 
gardless of the needs of specific pensioners. The general wel- 
fare is assumed to be promoted through education. The benefits 
flow from the fact that the public is provided therewith regard- 
less of the agency through which it is furnished. It is for this 
reason that free text-books may be furnished to those enrolled 
in schools even when not maintained and operated by public 
authority.®® The same kind of considerations apply to validate 
the use of public funds to provide care and maintenance for the 
indigent or dependent in privately operated institutions.®'' There 


S3 See, in addition to the cases cit- 
ed in footnote 32, the following: 
Board of Education of Galloway 
Oonnty v. Talbott, 261 Ky. 66, 86 S, 
W.2d 1059; Ansable Chasm Co. v. 
State, 266 N.Y. 326, 345, 194 N.E. 
843; Mullane t. McKenzie, 269 N. 
Y. 369, 190 N.E. 624, 103 A.L.R. 
758; Leonard v. Inhabitants of Mid- 
dleborough, 198 Mass. 221, 84 N.E. 
323 ; Chapman v. City of New York, 
168 N.Y. 80, 61 N.E. 108, 56 L.E.A1. 
846, 85 Am.StRep. 661. 

*4 See Carmichael v. Southern Coal 


& Coke Co., 301 U.S. 495, 57 S.Ct. 
868, 81 E.Ed. 1245, 109 A.Ii.E. 1327; 
State V. Nelson County, 1 N.D. 88, 45 
N.W. 33, 8 L.E.A. 283, 26 Am.St.Eep. 
609. 

35 Carmichael t. Southern Coal & 
Coke Co., SOI U.S. 405, 57 S.Ct 868, 
81 L.Ed. 1245, 109 A.E.E. 1327. 

36 Cochran v, Louisiana State 
Board of Education, 281 U.S. 370, 50 
act. 336, 74 L.Ed. 913. 

87 Wisconsin Industrial School for 
Girls V. Clark County, 103 WIs. 651, 
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is no logical reason for not extending the principle so as to justify 
public support for privately operated schools.®* There is, how- 
ever, a limit to a state’s power to donate public funds to pri- 
vate persons even though they are required to be used by the 
donees in a manner which would confer benefits upon a large 
part or the whole of the general public. Public grants to sub- 
sidize purely private business enterprises are invariably held 
invalid.*® The fact that railroads are public utilities under a 
duty to serve the public generally has led some courts to hold 
that public funds may validly be used to subsidize them even 
when privately owned and operated.^* The reason usually given 
for denying the validity of public subsidies to ordinary private 
business enterprises is that the public benefits therefrom are 
too indirect and remote. This seems to mean no more than 
that the private benefits therefrom preponderate over such pub- 
lic advantages as may flow therefrom. Such subsidies have 
occasionally been sustained where the character of the sub- 
sidized activities was such as to directly promote some other 
phase of the general welfare than that derived from the private 
development of a state’s economic resources and activities, such 
as education.*^ The theory underlying such decisions affords a 
convenient method for greatly reducing the limiting effect of the 
“public purpose” doctrine.^ 

A considerable part of the activities of governments today 
consists in conducting service enterprises. These have been 
constantly increasing, and bid fair to increase during an in- 
definite future period. The validity of financing some of these 
from tax revenues is now universally recognized. These include 
such activities as the construction and maintenance of public 
roads, parks, playgrounds, schools, and xmiversities. The gen- 


79 N.W. 422 ; Hager v. Kentucky Ohil- 
clren’s Home Soc., 119 Ky. 23S, 83 
g.W. 605. 

38 See cases in footnote 37. 

39 Citizens’ Saving & Loan Ass’n v. 
Topeka, 20 Wall. 655, 22 L.Ed. 455; 
Minnesota Sugar Co. v. Iverson, 91 
Minn. 30, 97 N.W. 454; Clee v. 
Sanders, 74 Mick. 692, 42 N.W. 154 ; 
English V. People, 96 111. 566; Weis- 
mer v. Village of Douglas, 64 N.T, 
91, 21 Am.Rep. 586; Ferrell v. Doak, 


162 Tenn. 88, 275 S.W. 29, 46 A.L.R. 
690. 

40 Perry v. City of Keene, 66 N.H. 
614. Contra, People ex rel. Detroit 
& H. R. Co. V. Township Board of 
Salem, 20 Mich. 452, 4 Am.Rep. 400. 

41 City of Minneapolis v. Janney, 
86 Minn. HI, 90 N.W. 312. 

4S The “public purpose” doctrine 
has not prevented subsidies to pri- 
vate business through grants of tax 
exemptions. 
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eral welfare may also be promoted through the construction and 
maintenance of drainage or irrigation works, and taxes levied 
to defray the cost of such activities are levied for a valid public 
purpose.^® The mere fact that the immediate benefits from such 
undertakings accrue to a limited portion of the public does not 
prevent the existence of the requisite public purpose. It has 
also been held that taxes may be levied to promote agriculture 
by providing county agents charged with the duty of conducting 
educational activities tending to increase the efiiciency of farm 
operations.^* The principal controversies in this field have arisen 
when a state, or one of its political subdivisions, has, in order to 
promote some elements of the general welfare, imdertaken to 
engage in activities theretofore deemed reserved for private 
enterprise. The past decisions of state courts on the use of 
the taxing and borrowing powers to finance public ownership and 
operation of such enterprises have not been harmonious. The 
same activity has been held valid in one state and invalid in an- 
other.*® The recent trend is clearly in the direction of sustaining 
public ownership and operation of businesses to an extent that 
would have been deemed impossible a generation ago.*® The 
Supreme Court of the United States has so construed the due 
process clause of the Fourteenth Amendment as to interpose 
practically no obstacle to the expansion of state business enter- 
prises. It has sustained the operation of municipal wood and 


4S Fallbrook In*. District y. Brad- 
ley, 164 U.S. 112, IT S.Ct. 56, 41 Im 
Dd. S69; State ex rel. Utick v. 
Board of Com’rs of Polk County, 87 
Minn. S25, 92 N.W. 216, 60 L.R.A. 
161. But where the construction of 
a drainage ditch could benefit but 
one person's land it was held that an 
assessment on other lands iiiTOlved 
a use of the taxing power for a pri- 
vate purpose, State ex rel. Schubert 
V, Board of Supervisors of Town of 
Rockford, 102 Minn. 442, 114 N.W. 
244, 120 Am.St.Rep. 640. 

44 Carman t. Hickman County, 185 
Ky. 630, 215 S.W. 408. 

45 Holton V. City of Camilla, 134 
Ga. 560, 68 S.H. 472, 31 L.R.A.,N.S. 
116, 20 Ann.Cas. 199 (sustaining a 
municipality’s power to manufacture 


and sell ice) ; contra, State ex rel. 
Kansas City v, Orear, 277 Mo. 303, 
210 S.W. 392; Central Lumber Co. 
V. City of Waseca, 152 Minn. 201, 188 
N.W. 275 (sustaining municipal coal 
and fuel yar.d) ; contra, Baker v. 
City of Grand Rapids, 142 Mich. 6S7, 
106 N.W. 208. 

46 See Albritton v. City of Winona, 
Miss., 178 So. 799, 115 A.L.B. 1436 
(sustaining municipal construction 
of factories to be leased as part of 
plan for dealing with unemployment) ; 
Carroll v. City of Cedar Palls, 221 
Iowa 277, 261 N.W. 652 (sustaining 
municipal manufacture of electrical 
power for sale outside of the city’s 
boundaries, the power not being ex- 
cess x>ower manufactured by a plant 
constructed to supply the munici- 
pality’s own inhabitants). 


636 TAXING POWEKS OP STATES— MMITATIONS CSi. 17 

coal yards,*’' and the maintenance and operation by a state of 
an extensive system of industries, banking, milling, and home 
building.*® It has stated, in a case not involving taxation, that 
a state may engage in almost any business generally conducted 
by private enterprise if its legislature considers it for the gen- 
eral public good to engage therein.*® Its general attitude has 
been, and still is, that what is or is not a public purpose is a 
question concerning which a state’s legislative and judicial au- 
thorities are peculiarly able to judge because of their superior 
information as to the local situation in the light of which the 
answer must be given. It is, therefore, inclined to accept their 
judgment on that matter except in very clear cases of the use of 
public funds for private purposes.®* It has seldom found such an 
abuse of state power as to hold invalid the use of state funds 
to finance state or mimicipal operation of businesses generally 
conducted by private enterprise. It does not deny that the issue 
of what is a public purpose within the purview of the due process 
clause of the Fourteenth Amendment is one of federal constitu- 
tional law to which it is empowered to give the final answer. 
Its position is rather that the constitutional problem is so close- 
ly associated with matters of local policy as to require a broad 
construction of this constitutional limitation on a state’s taxing 
power. The state and local taxpayer can find but little protec- 
tion in the due process clause of the Fourteenth Amendment 
against being taxed to finance state capitalism or state socialism. 
The provisions of his own state constitution constitute his prin- 
cipal protection in this field. 

The decisions on what do or do not constitute valid public 
purposes reveal no single test of either inclusion or exclusion. 
The considerations that are relied upon in some cases to hold a 
given purpose to be a public purpose are not deemed to require 
the same conclusion in other cases. An expenditure of public 
funds is not prevented from being for a public purpose merely 
because the activity financed thereby is conducted by a private 


47 Jones y. City of Portland, 245 
U.S. 217, 38 S,Ct 112, 62 L.Ed. 252, 
L.B.A.19180, 765, Ann,0as.l918B, 660. 

48 GEEBN V. FRAZIEB,' 253 U.S. 
233, 40 S.Ot 499, 64 L.Ed. 878, 
Black’s Gas. Constitutional Law, 2d, 
559. 

49 Okas. Wolff Packing Co, t. 
Court of Industrial Relations Of 


State of Kansas, 262 U.S. 522, 43 S. 
Ct 630, 67 L.Ed. 1103, 27 AX.B. 
1280. 

' ■ 60 GBBEN V.' PBAZIEK, ' 253 U.S. 
233, 40 S.Ct. 499, 64 L.Ed. 878, 
Black’s Cas. Constitutional Law, 2d, 
659; Carmichael v. Southern Coal 
& Coke Co., 301 U.S. 495, 57 S.Ct. 
868, 81 L.Ed. 1245, 109 A.L.B. 1327. 
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instrumentaKty. The cases sustaining public subsidies to pri- 
vately owned and operated reiilroads are a case in point.®^ It 
is, however, equally well established that an expenditure of 
public funds is not necessarily for a public purpose solely because 
the public itself conducts the activity financed thereby. The 
cases holding invalid the conduct of the business of selling ice 
and gasoline reject that test of the existence of a public pur- 
pose.®® It is, however, certain that the presence of this factor 
increases the probability that the required expenditure wiU be 
held to be for a public purpose. The public operation of grain 
elevators in an agriciiltural state has been held valid,®* while the 
public subsidization of their private operation has been held in- 
valid.®* The Supreme Court recognized the importance of this 
difference in Green v. Frazier.®® The fact that a given expendi- 
ture will result in an ultimate indirect public benefit has been 
held not to make its purpose public,®® although some courts have 
deemed the presence of such result an adequate basis for hold- 
ing a given expenditure to be for a public purpose.®’ The same 
differences exist with respect to the importance of the consid- 
eration that a part only of the public can derive a direct benefit 
from the expenditure. This very absence of precise and definite 
tests has been an important factor in enabling the concept of 
“public purpose” to be adapted to changing conceptions of gov- 
ernmental functions and activities. 


61 Perry v. City of Keene, 56 N.H. 
514. 

52 State ex rel. Kansas City t. 
Grear, 277 Mo. 303, 210 S.W. 392 
(ice) ; White Ea,gle Oil & Refining 
Co. T. Gunderson, 48 S.D. 60S, 205 
N.W. 614, 43 A.L.R. 397 (gasoline) ; 
contra to last case. Mutual Oil Co, 
V. Zehrung, D.C., 11 P.2cl 887. 

■ 63 GREEN V. , FRAZIER, 253, U.S. 
233, 40 S.Ct. 499, 64 L.Ed. 878, 
Black’s Gas. Constitutional Law, 2d, 
559 . . ; 


64Yette V. Childers, 102 Okl. 140, 
228 P. 145. 

66 253 U.S. 233, 40 S.Ct. 499, 64 L. 
Ed. 878. 

66 Lowell V. City of Boston, 111 
Mass. 454, 15 Am.Rep. 39. 

S’? Carman t. Hickman County, 185 
Ky. 630, 215 S.W. 408 ; Fallbrook 
Irr. Bist. v. Bradley, 164 U.S. 112, 
17 S.Ct 56, 41 L.Bd. 369. 
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STATE JURISDICTION TO IMPOSE TAXES 

283. The provision of the Fourteenth Amendment that prohibits a 
state from depriving a person of property without due 
process of law has been construed to limit a state’s jurisdic- 
tion to impose taxes regardless of the kind of tax involved. 
The general principle based on that clause is that a state 
may tax those taxable subjects only that are within its ter- 
ritorial boundaries. The derivative principles that deter- 
mine what taxable subjects are within its territorial bound- 
aries vary with the type of tax involved, and have been for- 
mulated to a considerable extent by invoking such consider- 
ations of policy as fairness and reasonableness in the dis- 
tribution of a state’s tax burdens. 

It has always been an accepted principle of our legal system 
that a state’s power to tax was subject to certain definite terri- 
torial limitations. The basis for this position was a more or less 
consistently applied territorial theory of law which was quite 
independent of any particular constitutional provision.®* It was 
universally recognized that tangible realty, interests therein, 
and transfers thereof, could be taxed only by the state in which 
it had its physical location. The decisions in general applied the 
same rule to a state’s levy of property taxes upon tangible per- 
sonal property, and determined the place of taxation for pur- 
poses of imposing property taxes upon such tangible personalty 
as had a relatively impermanent physical location by invoking 
recognized legal conceptions that were frequently based on con- 
siderations of convenience and justice m matters of taxation. 
Among such theories were those that the situs of ships is at the 
port of their registry,®* and the more pervasive one that the situs 
of moveables is at the domicile of their ovimer. The latter of 
these played an important role in defining a state’s power to tax 
the transfer of tangible personalty, and to subject intangible per- 
sonalty and its transfer to taxation.®* The desire to avoid mul- 
ti-state taxation of the same property contributed to shaping 
the law on a state’s taxing jurisdiction even before that was for- 

68 See opinion of Mr. Justice Meld eo This conception is implicit in 

in State Tax on Foreign Held Bonds the reasoning of Mr. Justice Field in 
(Cleveland, P. & A. E. Co. V, Pennsyi- State Tax on Foreign Held Bonds 
vania) 15 Wall. 300, 21 L.Bd. 179. (Cleveland, I^. & A. R. Co. v. Penn- 

sylvania), 15 Wall. 300, 21 L.Ed. 179. 

69 Hays T. Pacific Mail S. S, Co., 

17 How. 596, 15 L.Ed. 254. 
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mally based upon a provision of the federal Constitution.® The 
most significant developments on the law of a state’s jurisdic- 
tion to tax have, however, occurred since the due process clause 
of the Fourteenth Amendment became the formal basis there- 
of. It then became a problem of federal constitutional law which 
has been shaped almost wholly by the decisions of the Supreme 
Court of the United States. 

The Fourteenth Amendment prohibits a state from depriving 
any person of property without due process of law. The exist- 
ing law governing a state’s jurisdiction to tax represents the 
results of a judicial interpretation of that provision. It is a 
mere truism that no tax liability arises when a state attempts 
to tax subjects outside its jurisdiction to tax. This, however, 
gives no indication as to how to determine what is thus outside 
of its taxing jurisdiction. The principles which the Supreme 
Court has thus far laid down have not been made to depend up- 
on whether the taxpayer (including the decedent in the case of 
inheritance and estate taxes) was a citizen of the United States, 
an alien resident, or a non-alien resident. That Court has, how- 
ever, in several cases distinguished the scope of the due process 
clause of the Fifth Amendment as a limit on the federal power 
to tax from that of the due process clause of the Fourteenth 
Amendment as a limit on a state’s jurisdiction to tax. It has 
stated that, whereas the taxing power of a state encounters that 
of other states at its borders, there is no such limitation upon 
the national power.® This has led a few state courts to adopt 
the position that the due process clause of the Fourteenth 
Amendment does not prohibit a state from subjecting to its 
inheritance tax the transfer of intangible personalty owned by an 
alien decedent dying domiciled in a foreign cotmtry under cir- 
cumstances under which that clause would prohibit such tax 
in the case of a decedent dying domiciled within another of the 
states.®* The theory implicit in these decisions is that protec- 
tion of the taxing power of one state against encroachment by 
another state is the sole premise from which the jurisdictional 
limits on a state’s taxing power are to be derived. It also neces- 

61 See Hays T. Pacific Mail S. a 612, and Cook v. Tait, 265 U.S. 47, 
Go., 17 now. 696, 15 L.Ed. 254. 44 S.Ct. 444, 68 U.Ed. 895. 

68 See United States v. Bennett, 6S in re McOreery’s Estate, 220 
232 U.S. 299, 34 S.Ct. 433. 58 L.Ed. Cal. 26, 29 P.2d 186; In re Lloyd’s 

Estate, 185 Wash. 61, 52 P.2d 1269. 


640 TAXING POWERS OF STAraS— LIMITATIONS Oi. 17 

sarily implies that the due process clause protects an alien tax- 
payer who is a resident of a foreign country against arbitrary ex- 
actions through purported exercises of a state’s taxing power 
only so far as necessary to protect the taxing power of another 
state having a superior claim to impose a like tax. There are 
many situations in which a state might tax a resident alien or a 
resident citizen in a wholly arbitrary manner without trenching 
upon the superior claims of another state to tax him or his prop- 
erty, such as taxing him on his realty owned in a foreign coun- 
try. If the sole purpose of the due process clause is to protect 
the taxing power of other states, such a tax would not violate 
it. It is highly improbable that the due process clause will ever 
be construed to permit this, and almost as improbable that it will 
be construed to permit a state to tax an alien residing in a for- 
eign country or dying domiciled therein on any more onerous 
basis than that applicable to a resident citizen, a resident alien, 
or one dying domiciled within it. The reasoning employed by 
the Supreme Court in developing the jurisdictional limits on a 
state’s taxing power support the view that the desire to protect 
taxpayers against arbitrary exercises of power has been as im- 
portant a factor in shaping this part of our law as the desire to 
protect one state against another’s purported exercise of its pow- 
er. The natural scope of the principles thus far developed need 
not, therefore, be limited by the implications of a part only of 
the reasoning on which they are based. 

Taxation of Persons 

There is no universally accepted definition of a personal tax. 
It will be used herein to denote a tax levied on a person as such, 
the liability for which arises independently of his ownership of 
property, his receipt of income, his exercise of any privilege, or 
his engaging m any activity within the taxing state. The poll 
tax is the typical tax of this cheiracter. A state’s jurisdiction 
to impose a poll tax on persons domiciled within it, or on resi- 
dents, has been universally recognized. The principal jurisdic- 
tional problem has been to define what factors other than dom- 
icile or residence confer power upon a state to levy such a tax. 
The decisions of the Supreme Court throw but little light on this 
matter. It has been established that the due process clause of 
the Fifth Amendment is not violated by a poll teix levied by an 
organized territory of the United States upon a non-resident 
temporarily present within the territory for the purpose of work- 
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ing therein.®* It is certain that the due process clause of the 
Fourteenth Amendment will not be held to prohibit a state from 
imposing such tax under similar circumstances. There are no 
other authoritative decisions as to the character and duration of 
the presence which wiU be held a proper basis for a personal tax 
imposed by a state upon a non-resident. In the case last cited 
the Court referred in its reasoning to the fact that the taxpay- 
er was not merely in transit through the territory nor a tourist 
or sightseer, but one who had been employed within it for a 
considerable period during which he had enjoyed the protection 
and been within the jurisdiction of the territorial government. 
It is quite probable that the factors the absence of which were 
thus expressly referred to indicate factors the existence of which 
would have negatived the territory’s power to impose the tax in 
question. The same factors would also define the constitutional 
limits on a state’s power to impose a personal tax on non-resi- 
dents.®® It is implicit in this position that the due process clause 
of the Fourteenth Amendment would prevent a state from levy- 
ing a tax on the person of a non-resident who was not present 
within it when the purported liability arose.®® In the case last 
cited the Court also expressly stated that the territory impos- 
ing the poll tax made no attempt to reach something beyond 
its borders. It is within the limits of legitimate legal inference 
that the tax in that case would have been held invalid if levied 
upon a non-resident not present within the territory when the 
tax liability accrued. It may, therefore, be taken as establish- 
ed that a state has jurisdiction to impose a tax on a person only 
if that person is present within it at the time the tax accrues; 
that the requisite presence must meet certain requirements with 
respect to both duration and purpose; that presence as an inci- 
dent to transit through a state or as a sightseer furnishes no 
basis for such a tax; that pi-esence for a considerable period for 
purposes of employment or transacting business is a sufficient 
jurisdictional basis for such tax; that residence or domicile jus- 


64 Haavik t. Alaska Packers’ 
Ass’n, 263 U.S. 510, 44 S.Ct, 177, 68 
L.Ed., 414.' , 

65 The commerce clause would pre- 
vent a state from imposing a poll 
tax upon persons whose only rela- 
tion to it was that they were in 
interstate transit through it 


66 This problem bears some analo- 
gy to that of a state's power to 
impose a personal liability upon a 
non-resident for taxes validly im- 
posed upon bis property situated 
within the taxing state; see Dewey 
V. Des Moines, 173 U.S. 193, 19 S.Ct 
379, 43 L.Ed. 665, and Nickey v. 
State of Mississippi, 292 U.S. 393, 
64 act 743, 78 L.Ed. 1323. 
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tifies the levy of such tax; and that no very definite principles 
have yet been formulated (other than those implicit in the fore- 
going) for determining the duration and pmposes that will make 
presence an adequate jurisdictional basis for a tax of this char- 
acter. 


Property Taxes— Tangible Property 

The term “property taxes” will be used herein to denote tax- 
es imposed directly upon property or upon a person because of 
his ownership thereof. It will not include those levied upon an- 
other tax subject measured by property, such, for example, as 
a corporate franchise tax measured by assets. The jurisdiction 
of a state to impose property taxes can be most conveniently 
considered by classifying such taxes into those levied upon tan- 
gible real property and interests therein, those levied upon tangi- 
ble personal property and interests therein, and those levied up- 
on intangible real or personal property and interests therein. 
The broad constitutional rule defining a state’s jurisdiction to tax 
property can be stated in the same terms for all of the forego- 
ing classes of property tax. It is that a state can tax only such 
property as has its situs within it. The importance of the con- 
cept of situs in this field demands an explanation of its charac- 
ter and content. It does not denote any definite and ascertain- 
able objective fact or group of facts. A decision that given prop- 
erty has a situs within a certain state is not the affirmation of a 
fact but the formulation of a legal conclusion. The important 
problems are those of ascertaining the factors on whose exist- 
ence that conclusion is dependent and of discovering the kind of 
considerations that influence courts in reaching it. It offers, 
however, a valuable tool in formulating the constitutional prob- 
lems of a state’s jurisdiction to tax property and in stating the 
answers. Its use in any other manner is based on an erroneous 
view of its character and function.*’ 

The state in which tangible real property is physically locat- 
ed is the only one in which it has a situs for purposes of its taxa- 


«7For a statement of the nature 
of the concept ‘‘situs’* along the 
lines set forth in the text, see the 
opinion of Mr. Justice Stone in 
First Bank Stock Corporation v* 
State of Minnesota, 801 U.S. 234, 57 
S.Ot. 677, 81 L.E(1. 1061, 113 A.L.R. 
228. The term “situs’* is sometimes 


used to denote physical location only. 
The expression “actual situs” is 
sometimes also used to denote that. 
See opinions of Mr. Justice Stone 
and Mr. Justice Sutherland in First 
Nat. Bank of Boston y. Maine, 284 TJ. 
S. 312, 52 S.Ct, 174, 76 L.Ed. 313, 
77 A.L.R. 1401. 
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tion. That state may tax it or any legal or equitable interest 
therein, regardless of the residence or domicile of the owner of 
such property or interest.®® It is also the only state that may tax 
either the property or an interest therein. It has, accordingly, 
been held that the state of the domicile of the holder of certifi- 
cates evidencing an equitable interest in real property situated in 
another state could not validly tax that interest to its owner.®® 
The same principle would extend to every recognized legal or 
equitable interest in teingible real property. It has not yet been 
authoritatively determined whether there is, in this connection, 
any limit to the power of the state in which such property is 
located to define what shall create an interest therein, or to that 
of a state to treat an interest in tangible real property situated 
in another as personal property for purposes of taxing it to a 
resident owner thereof. The necessary result of these principles 
as thus far developed has been to limit to a single state the tax- 
ation of any given legal or equitable interest in tangible real 
property. They do not, however, insure that the same economic 
value shall not be taxed more than once in that state. 

A state’s jurisdiction to tax tangible personal property is also 
limited to that which has its situs within the state. It may tax 
that, and that only.’® The determination of the situs of such 
property is, however, a much more complicated matter than 
that of fixing the situs of tangible realty. The principles gov- 
erning it rest on the fundamental assumption that all property 
has a situs for tax purposes. This situs may, in the case of tan- 
gible personalty, be based upon either the physical location of 
the particular property that is being taxed, the habitual employ- 
ment of certain kinds of property within a state, or the domicile 
of the owner of the property within a state. It is only the dom- 
iciliary state that can derive any jurisdiction to tax such property 
on the last basis, and it cannot tax on that basis if the proper- 
ty has acquired a situs outside the state based on its physical lo- 
cation there.’^ It has not yet been determined how far the dom- 
iciliary state may tax particular property of a resident owner if 

«8 Savings & Loan Soc. v. Multno- Pennsylvania, 19S U.S. 341, 25 S.Gt 
mall County, 169 U.S. 421, 18 S.Gt 669, 49 L.Ed. 1077; Union Befriger- 
392, 42 L.Ed. 803. ator Transit Co. v. Kentucky, 199 

U.S. 194, 26 S.Gt 36, 50 L.Ed. 150, 

69 Senior v. Braden, 295 U.S. 422, 4 Ann.Cas. 493. 

55 S.Gt 800, 79 L.Ed. 1520, 100 A.L. ’ * 

H, 794 . 71 Union Befrigerator Transit Co. 

v. Kentucky, 199 U.S. 194, 26 S.Ct 

79 Delaware, L. & W. B. Co. v* 36, 50 L.Ed. 150, 4 Ann.Cas. 493. 
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it belongs to that class the habitual employment of which in an- 
other state or country subjects it to taxation by such other state 
or country.’* The domiciliary state may tax tangible personalty 
that has acquired no taxable situs outside of it even though it 
has never been physically present within the state and is of such 
character that its presence there is a physical impossibility. 
This has been decided in the case of ocean going vessels owned 
by a corporation domiciled in a state into which they could not 
have come.’® The power of a domiciliary state to tax on the ba- 
sis of domicile exists only if the property in question has not 
acquired a situs outside the state based on factors that estab- 
lish such situs there. It has the same power to tax tangible 
personalty on the basis of its physical location therein or its 
habitual use therein as does a non-domiciliary state. It may not 
tax tangible personalty permanently without the state merely 
because the documents of title thereto are permanently held with- 
in it.’* 

The only bases on which a non-domiciliary state can acquire 
jurisdiction to tax tangible personal property are its physical 
location within the state or its habitual employment therein. It 
is essential in order to found situs on physical location that the 
property be present within the state. It does not, however, ac- 
quire such situs merely because of its presence in a state. Pres- 
ence as an incident to transit through a state does not give the 
property a situs therein.’® The presence of a ship in a port of 
a state as an incident to a voyage or for purposes of undergoing 
repairs will not alone give that ship a taxable situs in that state.’® 
The permanent presence of tangible personalty within a state 
gives it a situs therein.” It has been held by several state courts 
that a non-domiciliary state may tax such property brought in- 
to it for use on a construction job since it would be present there- 
in for an indefinite period even if not permanently.’® It must be 


'i'STliis matter will be further con- 
sidered when discussing the taxation 
of railroad cars. 

•JS Southern Pac. Co. v. Common- 
wealth of Kentucky, 222 U.S, 63, 32 
S.Ct 13, 56 L.Ed. 96. 

Selliger t. Commonwealth of 
Kentucky, 213 U.S. 200, 29 S.Ct. 449, 
53 L.Ed. 761. 

75 Morgan v. Parham, 16 Wall. 471, 
21L.Ed. 303. 


76 Hays T. Pacific Mail S. S. Co., 
17 How. 596, 15 L.Ed. 254. 

77 Old Dominion S. S. Co. v. Vir- 
ginia, 198 U.S. 299, 25 S.Ct. 686, 49 
L.Ed. 1059, 3 Ann.Cas. 1100. 

78 Griggsby Const. Co. v. Freeman, 
108 La. 435, 32 So. 399, 58 L.R.A. 
349 ; National Dredging Co. v. State, 
99 Ala. 462, 12 So. 720. See contra, 
dissenting opinion in Gromer v. Stand- 
ard Dredging Co., 224 U.S. 862, 32 
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considered a still imsettled problem what must be the duration 
of the presence of tangible personalty within a non-domiciUary 
state in order to give it a taxable situs therein, and whether the 
purpose for which it is present therein is a factor in deciding the 
issue of its situs. The probable answer to the latter of these 
questions is that the purpose of the presence of the property win 
be held a factor in determining the issue of its situs. 

There are certain types of tangible personalty that are con- 
stantly moving from state to state. Ships, railroad cars, busses 
and trucks are the leading examples. The courts have consid- 
ered the jurisdictional problem especially with respect to ships 
and railroad cars. The early view that the situs of ships was at 
their port of registry has been supplanted by applying to them 
the same principles governing the situs of other forms of tangi- 
ble property. The state of the port of registry acquires no ju- 
risdiction to tax them by virtue of that fact.*® They are taxa- 
ble by a state in which they are permanently employed on the 
basis of their peimanent physical location therein,®’^ or by the 
state of their owner’s domicile if they have acquired no situs 
elsewhere.®* It has never yet been decided that they acquire 
a situs in a state merely because a port within it is one of the 
termini of their regularly established route or a port of regular 
caU. The status of the law relative to the taxation of railroad 
cars is not wholly clear. The state of their owner’s domicile 
may tax any cars that have not acquired a taxable situs else- 
where,®* but may not tax those that have acquired a situs else- 
where.®* One problem has been to determine what facts will 
establish their situs in a non-domicUiary state. The permanent 
or indefinite presence of a specific car therein will give it a situs 


S.Ct. 499, 56 L.Ed. 801; the ma- 

jority opinion did not discuss this 
jurisdictional point That state of 
domicile can also tax such proper- 
ty while absent from the state on a 
construction job, see Capitol Const. 
Co. V. City of Des Moines, 211 Iowa 
1228, 235 N.W. 476. 

•y^Hays V. Pacific Mail S. S. Co., 
17 How. 596, 15 HEd. 254. 

so Ayer & Lord Tie Co. r. Com- 
mon wealth of Kentucky, 202 TJ.S. 409, 
26 S.Ct 679, 50 L.Ed. 1082, 6 Ann. 
Cas. 205. 


81 Old Dominion S. S. Co. v. Vir- 
ginia, 19S U.S. 299, 25 S.Ct 686, 49 
L.Ed. 1050, 3 Ann.Cas. 1100. 

8^ Southern Pac. Co. v. Common- 
wealth of Kentucky, 222 U.S. 63, 32 
S.Ct 13, 56 L.Ed. 96. 

83 People of State of New York ex 
rel. New York Gent & H. R. R. Co. t. 
Miller, 202 U.S. 584, 26 S.Ct 714, 50 
L.Ed. 1155. 

84 Union Refrigerator Transit Co. 
V. Kentucky, 199 U.S. 194, 26 S.Ct 
36, 50 L.Ed. ino, 4 Ann.Cas. 493. 
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therein.*® This condition of affairs is seldom realized because 
specific cars are usually moving into and out of a state contin- 
uously. The usual situation is one in which different cars are 
within a state for varying periods during the tax year. The non- 
domiciliary state may base its power to tax railroad cars on that 
fact even though it caimot establish the permanent or indefinite 
presence within it of any specific cars. The basis of its juris- 
diction is the habitual employment within it of railroad cars 
rather than the presence of any particular cars.*® It is pennit- 
ted to determine the amount of capital represented by cars so 
employed within it by any reasonable manner. A method that 
has been invariably sustained consists of taxing the value of that 
number of cars which equals the daily average number present 
within the state during the tax year.®'^ The unit system for 
computing the value of the capital invested in cars and used 
within the state may also be employed, but its use violates due 
process if for any reason it produces wholly arbitrary results. 
Its results were held arbitraiy in one case by comparing the val- 
ue produced by its use with that resulting from the use of the 
average daily car method.®* The point that remains uncertain 
is how far the taxation of cars by a non-domiciliary state affects 
the power of the domiciliary state to tax them. It clearly may 
not tax any cars that have acquired a taxable situs in another 
state based on their permanent or indefinite presence therein. 
It has been intimated that cars that have acquired a situs in a 
non-domiciliary state on that basis are the only cars withdrawn 
from the domiciliary state’s taxing power.*® This might well 


Pullman’s Palace Car Co. v. 
Pennsylvania, 141 U.S. 18, 11 S.Ct. 
876, 35 L.Ed. 613 (this case involv- 
ed the commerce clause only, but the 
argument runs along lines similar 
to those followed when the jurisdic- 
tional problem under the due proc- 
ess clause is being considered). 

66 Johnson Oil Kelining Co. v. Ok- 
iahoma ex rel. Mitchell, 290 U.S. 
158, 54 S.Ot 152, 78 L.Ed. 238. Oc- 
casional use furnishes no basis for 
an inference of Jurisdiction to tax; 
Commonwealth of Kentucky v. Union 
Fac. K. Co., 214 Ky. 339, 283 S.W. 
119, 49 A.L.R. 1091 (the cars herein 
involved ’were owned by the tax- 


payer but used within the state by 
another railroad under the usual per 
diem arrangement). 

S'? American Refrigerator Transit 
Co. V. Hall, 174 U.S. 70, 19 S.Ct 
599, 43 L.Ed. 899; Johnson Oil Re- 
fining Co. V. Oklahoma ex rel. Mit- 
chell, 290 U.S. 158, 54 S.Ct 152, 78 
L.Ed. 238. 

88 Union Tank Line Co. v. Wright, 
249 U.S. 275, 39 S.Ct 276, 63 L.Ed. 
602. 

89 People of State of New York ex 
rel. New York Cent & H. R. R. Co. v. 
Miller, 202 U.S. 584, 26 S.Ct 714, 50 
L.Ed. 1155. 
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permit it to tax specific cars whose presence in other states had 
entered into the computation of the cars habitually employed in 
the latter, and thus in effect subject the same tangible personalty 
to multi-state taxation. It would seem that the logic of the pro- 
hibition against multi-state taxation of tangible personalty would 
require a definition of the domiciliary state’s power reflecting 
every basis on which a non-domiciliary state is permitted to tax 
property of this character. The principles developed in connec-" 
tion with the taxation of railroad cars are equally applicable to 
the taxation of motor busses and trucks. 


Property Taxes — Intangible Property 
The principal problems concerning the jurisdiction of a state 
to tax intangible property have involved intangible personalty.®® 
The most convenient approach to them is to consider first the 
power of the state of the owner’s domicile to tax it. It has nev- 
er yet been decided that a state may always tax intangible per- 
sonalty on the sole basis of the owner’s domicile therein. It has, 
however, been stated that it may generally be taxed on that ba- 
sis but that there is an exception thereto in favor of the state 
in which intangibles are kept and used.®^ There have been sev- 
eral state decisions denying the domiciliary state the power to 
tax intangibles taxable in other states under principles develop- 
ed by the federal Supreme Court.®* The claim of the domiciliary 
state was formerly supported by invoking the fiction that the 
situs of moveables is at the domicile of their owner. It has re- 
cently been predicated on the theory that its taxation of such 
property is justified because it protects the economic advantages 
that the owner derives from such property the value of which is 
made the measure of the tax,®® The adoption of this as the ma- 


90 For a case in voiving a state’s 
jurisdiction to tax an incorporeal ber- 
editament, a ferry franchise, see Lou- 
isville & Jeffersonville Ferry Co. v. 
Kentucky, 18S U.S. 385, 23 S.Gt. 463, 
47 L.Ed. 519. 

91 Wheeling Steel Corporation T. 
Fox, 298 U.S. 193, 203, 56 S.Ct. 773, 
80 L.Ed. 1143; First Bank Stock 
Corporation v. State of Minnesota, 
301 U.S. 234, 57 S.Ct 677, 81 L.Ed. 
1061, 113 A.L.K. 228. 

99 Baltimore, Mayor and City Coun- 


cil of, T. Cribbs, 166 Md. 364, 171 A. 
37 ; Commonwealth v. Madden’s Ex’r, 
265 Ky. 684, 97 S.W.2d 561. 

93 The completest statement of this 
position is found in the opinion of 
Mr. Justice Stone in First Bank 
Stock Corporation v. State of Minne- 
sota, 301 U.S. 234, 57 S.Ct. 677, 81 
L.Ed. 1061, 113 A.L.H. 228. See also 
his concurring opinion in FARMEES’ 
LOAN & TRUST CO. v. STATE OF 
MINNESOTA, 280 U.S. 204, 50 S. 
Ct 98, 74 L.Ed. 371, 65 A.L.R. 1000, 
Black’s Oas. Constitutional Law, 2d, 
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jor premise from which to deduce the scope of the domicUiaxy 
state’s jurisdiction to tax intangibles would permit it to tax 
them whenever the economic advantages of their ovmership are 
for all practical purposes realized at the owner’s domicile. It is 
not wholly certain that the Supreme Court intended to affirm that 
the domicUiaxy state would not be permitted to tax where it did 
not as a practical matter furnish such protection, but the proba- 
bility is that it intended so to do. The principle then is one 
that defines both what intangibles a state can tax on the sole 
basis of being the domicile of the owner, and what intangibles it 
cannot tax on that sole basis. The correlation of jurisdiction 
to tax with the power of protecting the economic advantages 
accruing to the owner of the taxed property from his ownership 
thereof furnishes a more rational basis for the domiciliary state’s 
power to tax intangibles than the legal fiction formerly invoked. 
The consistent application of this principle is not likely to result 
in many changes in the existing law on this matter. 

The bases upon which a non-domiciliary state has been held 
to have jurisdiction to tax intangibles have been varied. The fact 
that a shareholder’s shares represent an interest in the corporate 
net assets which is protected by the state of the corporate dom- 
icUe has been held to give that state jurisdiction to tax the share- 
holder with respect to his shares.** A seat on an exchange 
represents rights and privUeges exercisable in the state where 
the exchange is located, and may be taxed there even when 
owned by a non-resident.*® The corporate excess of a foreign 
corporation operating within a state is taxable therein to the 
extent that it arises out of such business.®* A special franchise, 
such as a ferry franchise, is exercisable only within the state 
that grants it and can be teixed in that state even though it be 
not that of the owner’s domicUe, and it is taxable only in that 
state.®’ The majority of the cases have involved the power of 


571; opinion of Mr. Justice Holmes 
in Fidelity & Columbia Trust Co. v. 
City of Louisville, Ky., 245 U.S, 54, 
38 S.Ct 40, 62 L.Ed. 145, L.E.A. 
19180, 124 ; and his dissent in Safe 
Deposit & Trust Co. of Baltimore v. 
Commonwealth of Yirginia, 280 U.S. 
83, 50 S.Ct. 59, 74 L.Ed. 180, 67 A.L. 
R. 386. 

94 Gorry v. Baltimore, 196 U.S. 466, 
25 S.Ct. 297, 49 L.Ed. 566; Schuyl- 
kill Trust Co. V. Commonwealth of 


Pennsylvania, 302 U.S. 506, 58 S.Ct 
295, 82 L.E<i. 392. 

95 Rogers V. Hennepin County, 240 
U.S. 184, 36 S.Ct. 265, 60 L,Ed. 594. 

96 Adams Express Co. v. Ohio State 
Auditor, 165 U.S. 194, 17 S.Ct. 305, 
41 L.Ed. 683, opinion on rehearing 
in 166 U.S. 185, 17 S.Ct 604, 41 
L.Ed. 965. 

97 Louisville & Jeffersonville Fer- 
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a non-domiciliary state to tax credits whether evidenced; by 
bonds, notes, open accounts, or mere oral promises. These may, 
not be taxed by a state merely on the basis that the debtor is 
domiciled within it,^^ or that the claim is secured by property 
situated within it.^^ They are also not taxable by a state mere- 
ly because the securities evidencing them are temporarily with- 
in it for safekeeping, even when they have been sent into it to 
escape taxation in another state.^ A non-domiciliary state may, 
however, tax credits that have acquired a business situs with- 
in it.® They acquire such situs in a state if they arise out of, or 
are used in connection with, a business conducted therein.^ A 
credit arising out of an isolated transaction within a state does 
not have a business situs therein.^ There is another important 
basis on which a non-domiciliary state can base jurisdiction to 
tax intangibles. This basis has been developed in connection 
with the situation in which a corporation formally organized 
under the laws of one state in fact establishes its real base of 
operations in another state. It has been held that the latter 
may tax its credits and other intangibles arising within or with- 
out it from business conducted or controlled from that state, 
or used therein in connection with such operation or control 
of its business.® The state is deemed to be that of such cor- 
poration’s commercial domicile. It is not wholly clear whether 
this jurisdictional basis is a new one or a mere modification of 


ry Co. V. Kentucky, 188 U.S. 385, 23 
S.Ot 463, 47 Jj.m. 519. 

98 State Tax on Foreign Held 
Bonds (Cleveland, P. & A. R. Go. v. 
Pennsylvania), 15 Wall. 300, 21 L.Ed. 
179 (tile Court did not rely on the 
due process clause). The state of 
the owner’s domicile may tax bonds, 
Kirtland V. HoteliMss, 100 U.S. 491, 
25:ii.Ed. 558. 

®9 Northern Cent. B. Co. v. Jack- 
son, 7 Wail. 262, 19 L.Ed. 88 (the 
Court did not rely on the due proc- 
ess clause). 

iBiick V. Beach, 206 U.S. 392, 27 
S.Ct. 712, 51 L.Ed. 1106, 11 Ami.Cas. 
732. 

3 New Orleans v. Stempel, 175 U S. 
309, 20 S.Ct. 110, 44 L.Ed. 174. 


3 Bristol V. Washington County, 
177 U.S. 133, 20 S.Ct. 585, 44 L.Ed. 
701; Metropolitan Life Ins. Co. v. 
City of New Orleans, 205 U.S. 395, 
27 S.Ct. 499, 51 L.Ed. 853; Liver- 
pool & London & Globe Ins. Co. v. 
Board of Assessors for the Parish 
of Orleans, 221 U.S. 346, 31 S.Ct. 
550, 55 L.Ed. 762, L.R.A.1915C, 903; 
State V. Pittsburgh Plate Glass Go., 
147 Minn. 339, 180 N.W. 108. 

4 Beat V. People ex rel, 201 111. 
469, 66 N.E. 242. 

ffi Wheeling Steel Corporation v. 
Fox, 298 U.S. 193, 203, 56 S.Ct. 773, 
80 L.Ed. 1143 ; First Bank Stock 
Corporation v. State of Minnesota, 
301 U.S. 234, 57 S.Ct. 677, 81 I^Kd. 
1061, 113 A.L.B. 228. 
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the “business situs” basis. The former is probably the correct 
view. 

The fact that a non-domiciliary state has jurisdiction to tax 
intangibles under certain conditions does not necessarily mean 
that the domiciliary state may not tax them. It is possible un- 
der existing decisions for both the state of the owner’s domicile 
and that of the corporate domicile to tax corporate shares,® and 
for a seat on an exchange to be taxed by both the state of the 
owner’s domicile and that in which the exchange is located.’ In- 
tangibles having a business situs in one state have been held tax- 
able at their owner’s domicile,® despite a contrary intimation 
by the federal Supreme Court.® There are, however, decisions 
that have denied the domiciliary state’s power to tax intangibles 
taxable by another state.’® The state of the law on this matter 
cannot be deemed to have been definitely settled. The Supreme 
Court has not carried over to property taxes its aversion to mul- 
ti-state inheritance taxes on the transfer of intangibles, since 
it has reaffirmed the earlier views permitting at least two states 
to tax corporate shares.” The recent emphasis on the principle 
that correlates jurisdiction to tax with the power to protect the 
owner’s interest in the property being taxed is likely to result in 
a system permitting a considerable amount of multi-state tax- 
ation of intangibles since there are many situations in which 
some intangibles may derive protection from more than one 
state. 


Property Taxes — Unit Buie 

The problem of the unit rule in relation to the taxation of 
property has already been considered in discussing the limits 
imposed on a state’s taxing power by the commerce clause.’® 


6 Hawley v. City of Malden, 232 
U.S. 1, 34 S.Ct 201, 58 Xm 477, 
Ann.Cas.l916C, 842 (state of owner’s 
domicile); Oorry v. Baltimore, 196 
U.S. 466, 25 S.Ct. 297, 49 L.Ed. 566 
(state of corporate domicile). 

7 Citizens’ Nat. Bank of Cincinnati 
v. Durr et al, 257 U.S. 99, 42 S.Ct. 
15, 68 L.Ed. 149 (state of owner’s 
domicile) ; Rogers v. Hennepin Coun- 
ty, 240 U.S. 184, 36 S.Ct. 265, 60 L. 
Ed. 594 (state of location of ex- 
change). 

8 Newark Fire Ins. Co. v. State 


Board of Tax Appeals, 118 N.XL. 
525, .193 A. 912. 

9 Wheeling Steel Corporation t. 
Fox, 298 U.S. 193, 203, 56 S.Ct 773, 
80 X.Ed. 1143. 

.10 Commonwealth v. Appalachian 
Electric Power Co., 159 Ta. 462, 166 
S.E. 461. 

11 Schuylkill Trust Co, v. Common- 
wealth of Pennsylvania, 302 U.S. 506, 
68 S.Ct 295, 82 L.Ed. 392. 

IS See Chapter 9, Sections 166, 167. 
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The previous discussion was restricted to property used in the 
conduct of interstate commerce. The majority of cases then 
considered also involved the claim that the systems of taxation 
involved therein violated the jurisdictional limits imposed on a 
state’s taxing power by the due process clause of the Fourteenth 
Amendment. The analysis and reasoning employed by the courts 
in defining the limits within which the imit rule could be applied 
without violating the commerce clause were practically the same 
as those employed by them in defining the limits of its use con- 
sistently with the requirements of the due process clause. The 
principles are the same when property not used in interstate com- 
merce is involved. Their restatement will, accordingly, be dis- 
pensed with.^® 

Property Taxes — Property Held in Trust 

There exist in property held in trust both the legal estate of 
the trustee and the equitable interest of the beneficiary. The law 
of taxation may validly treat each of these as distinct property 
interests separately taxable. The due process clause does not 
prohibit such multiplication of taxable wealth without a con- 
comitant increase of actual wealth.^^ The jurisdiction of a state 
to tax the legal interest of the trustee is governed by the same 
principles that would apply were the property not held in trust. 
Thus the state of the trustee’s domicfie may tax intangible per- 
sonalty held in trust even though the trust was created by a 
resident of another state.^® The state of the settlor’s domicile 
acquires no jurisdiction to tax merely because of that fact.^® The 
fact that a beneficiary is domiciled within a state confers upon 
it no jurisdiction to tax the corpus of the trust, nor does that 


13 See, in addition to tlie cases on 
this problem which are cited in fooi 
notes 41 to 48, inclusive, pp. 33S-341, 
in Chapter 9, the following: South- 
ern E. Co. Y. Commonwealth of Ken* 
tucky, 274 U.S. 76, 47 S.Ct. 542, 71 
L.Ed. 934; Chicago, 1. & L. E. Go, v, 
Lewis, D.C., 12 F.2d 802; State ex 
rel. Attorney General y. Lion Oil He- 
fining Co., 171 Ark. 209, 284 S.W. 33. 

14 The same results occur from 
the simultaneous taxation of cor- 
porate shares to the shareholder and 
the corporate property to the cor- 
poration, whether by the same or 


different states. The statement in 
the text is supported by the implica- 
tions of the decision and reasoning 
in Paddell y. City of New York, 
211 U.S. 446, 29 S.Ct 139, 03 L.Ed. 
275, 15 Ann.Cas. 187. 

15 Welch Y. City of Boston, 221 
Mass. 155, 109 N.E. 174, Ann.Cas. 
1917D, 946. 

16 City of Augusta y. Kimball, 91 
Me. 605, 40 A, 660, 41 L.E.A. 475. 

1"? Brooke y. City of Norfolk, 277 
XJ.S. 27, 48 S.Ct 422, 72 L.Ed. 767. 
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fact coupled with the fact that the settlor is or was domiciled 
therein give the state power to tax the corpus.^® The fact that 
the beneficiary is domiciled within it gives a state jurisdiction 
to tax his equitable interest where the trust res consists of in- 
tangible personalty but not where it consists of tangible real- 
ty.®® The real reasons for the latter decision should make its 
rule govern the case in which the trust res consists of tangible 
personalty, but this has not yet been authoritatively determined. 
The power of a state other than that of the beneficiary’s dom- 
icile to tax his interest is a matter on which the decisions are 
practically non-existent. It is not improbable that tliis problem 
may be worked out from the premise that the beneficiary’s in- 
terest may be localized wherever the trust res has its situs. 


Inheritance and Estate Taxes 

The subject of an inheritance tax is the exercise of the priv- 
ilege of succession to property on the owner’s death although 
most inheritance tax laws edso tax the acquisition of property by 
certain types of inter vivos transfers. The subject of an estate 
tax is the exercise by an owner of property of the privilege of 
transferring it at death or having it disposed of under the laws 
of intestate succession, although estate tax acts usually include 
in the decedent’s gross estate property of which he has disposed 
during his life time by certain types of transfer. The power of 
a state to impose these taxes is limited by the due process clause 
of the Fourteenth Amendment to cases in which the privilege 
that is taxed is exercised within it.®^ The privilege of transfer- 
ring, or succeeding to, property has in general been held to be 
exercised in the state in which the property involved has its 
situs at the time the privilege is exercised. The time has usually 
been held to be that of the death of the transferror in connection 
with taxes of the type now being considered. The nature of 
the problem of determining the situs of the property is in gener- 
al similar to that involved in defining the jurisdiction of a state 
to impose property taxes. The only state having jurisdiction to 


IS Safe Deposit s Trust Go. of Bal- 
timore T. Oommon wealth of Virginia, 
2S0 U.S. S3, 50 S.Ct. 59, 74 L.m 
ISO, 67 A.L.R. 386. 

la Hunt T, Perry, 165 Mass. 287, 43 
:N.E. 103; City of St. Albans v. 
Avery, 95 Vt. 249, 114 A. 31. 

^0 Senior v. Bra<ien, 295 U.S. 422, 


55 S.Ct. 800, 79 L.Ea. 1520, 100 A.I^ 
R. 794, 

81 See concurring opinion of Mr. 
Justice Stone in FARMERS’ LOAN 
& TRUST CO. V. STATE OF MIN- 
NESOTA, 280 U.S. 204, 50 S.Ct. 98, 
74 L.Ed. 371, 65 A.L.R. 1000, Black’s 
Cas. Constitutional Law, 2d, 571. 
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subject the transfer of tangible realty, or interests therein, to 
inheritance taxes®® is that in which it is situated.®® It was for 
long held in many states that the state of the decedent’s dom- 
icile could levy an inheritance tax upon the transfer of all of 
his tangible personalty, including that having a permanent situs 
in other states. This position was based either on the theory that 
the situs of such property was at its owner’s domicile or on the 
theory that that state’s law determined the method of its devo- 
lution on its owner’s death. It was finally authoritatively set- 
tled that the state of decedent’s domicile may not levy an in- 
hei’itance tax on the transfer of that part of his tangible per- 
sonalty having a situs outside it.®^ Whether it has such situs 
outside that state is determined by the same principles that gov- 
ern that matter in connection with property taxes. The state 
in which such property has a situs under those principles may 
subject its transfer to an inheritance tax.®® The domiciliary 
state has the power to impose inheritance taxes on the same ba- 
sis as does a non-domiciliary state, and on the additional basis 
of domicile with respect to such tangible personalty as has not 
acquired a situs elsewhere. The presently prevailing law per- 
mits but one state to levy an inheritance tax upon the transfer 
of a given legal interest in tangible real and personal property. 


The subsequent discussion will 
refer to inheritance taxes only. The 
principles, however, are to be taken 
as applicable also to estate taxes. 

23 State courts have at times in- 
voked the fiction of equitable con- 
version as a basis for levying inher- 
itance taxes upon the transfer of 
tangible realty situated in another 
state; Land Title & Trust Co. v. 
South Carolina Tax Commission, In- 
heritance Tax Division, 131 S.C. 192, 
126 S.E. 189. The federal Supreme 
Court has not passed on this issue, 
but would undoubtedly hold it in- 
valid. The transfer of long term 
leases on lands situated outside the 
state of decedent’s domicile has been 
held not taxable by state of domi- 
cile; In re Graver’s Estate, 319 Fa. 
282, 179 A. 606. 

24 FRICK V. COMMONWEALTH 
OF PENNSYLVANIA, 268 U.S. 473, 
45 set. 603, 69 L.Ed. 1058, 42 A.L.R. 


316, Black’s Cas. Constitutional Law, 
2d, 566. The opinion in this ease 
rejects both of the theories on which 
the contrary rule was formerly sup- 
ported. 

26 City Bank Farmers* Trust Co. 
V. Schnacler, 293 U.S. 112, 55 S.Ct. 
29, 79 L.Ed. 228. See same case for 
discussion of facts on which a non- 
domiciliary state may predicate the 
situs of tangible personalty there- 
in. No satisfactory method has yet 
been discovered to prevent the mui- 
tistate inheritance taxation of in- 
tangibles resulting from the courts 
of more than one state finding the 
same person dying domiciled within 
their states. See on this point Wor- 
cester County Trust Co. v. Long, D. 
O., 14 F.Supp. 754; reversed, Riley 
V. Worcester County Trust Co., 89 
F.2d 59 ; reversal affirmed, Worcest- 
er County Trust Co. v. Riley, 302 U. 
S. 292, 58 S.Ct. 185, 82 L.Ed. 268. 
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The levy of inheritance taxes by more than one state upon the 
transfer of intangible personalty was for a long time permitted 
under the decisions of the federal Supreme Court. This posi- 
tion was reversed by it in an important series of decisions com- 
mencing with that of Farmers’ Loan & Trust Go. v. Minnesota.®® 
The principal reasons for the reversal were the desire to avoid 
the unfavorable political, social and economic consequences of 
the multi-state taxation of the transfer of intangibles and the 
injustice to which the previous system subjected taxpayers. The 
principles that have been applied in every case decided by the 
Supreme Court since the decision last referred to have been that 
but one state may tax the transfer of intangibles and that the 
state permitted to impose the tax is that of the decedent’s dom- 
icile. They have been applied to prevent a non-domicUiary state 
from taxing the transfer of bonds on the basis of the debtor be- 
ing domiciled within it,®® of unsecured notes on the same basis,®* 
of credits evidenced by open accounts on the same basis,®® of 
secured and unsecured notes on the basis of their presence with- 
in it for safe-keeping,*® and of secured notes on the basis that 
the security had its situs within it.*® The state of the corporate 
domicile has been denied the power to tax the transfer of cor- 
porate shares merely on the basis of such domicile, although it 
was admitted to have the power to impose a slight tax on the 
actual transfer thereof on the corporate books.*® State courts 

36 280 U.S. 204, 60 S.Ot. 98, 74 L. (sustaining power to tax of a non- 

Ed. 371. This case expressly over- domiciliary state in which Securities 
ruled Blaetstone v. Miller, 188 U.S. were permanently kept for safe-keep- 
189, 23 S.Ct 277, 47 L.Ed. 439. ing). 

37 FARMERS’ LOAN & TRUST 81 Baldwin t. State of Missouri, 
CO. V. STATE OF MINNESOTA, 281 U.S. 886, 60 S.Ct. 436, 74 L Ed 

280 U.S. 204, 60 S.Ct. 98, 74 L.Ed. 1056, 72 A.L.R. 1303. 

871, 65 A.L.R. 1000, Black’s Gas. Con- 
stitutional Law, 2d, 571. *® Nat. Bank of Boston r. 

State of Maine, 284 U.S. 312, 62 S. 

38 Baldwin v. State of Missouri, ct. 174, 76 L.Ed. 313, 77 A.L.R. 1401. 

281 U.S. 686, 60 S.Ct. 486, 74 LJEd. This over-ruled that part of the de- 

1066, 72 A.L.R. 1303. cision in Frick v. Commonwealth of 

3»Beidler v. South Carolina Tax Pennsylvania, 268_U.S. 473, 45 S.Ct. 

Commission, 282 U.S. 1, 51 S.Ct 54, A.L.R. 316, 

75 LEd 131. which had in effect held not only 

that said state could tax but also 

30 Baldwin T, State of Missouri, that its right to do so was superior 
281 U.S. 586, 50 S.Ct. 436, 74 L.Ed. to that of the decedent’s domicile. 
1056, 72 A.L.R. 1303. This probably The principles of the principal case 
over-rules Wheeler v. Sohmer, 233 U. have been extended to certificates of 
S. 434, 34 S.Ct. 607, 58 L.Ed, 1030 beneficial interest in a business 


i 
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have gone even further and denied a non-domiciliary state the 
power to tax the transfer of securities placed in trust therein 
by a non-resident settlor.®® 

The Supreme Court has not yet definitely determined since it 
decided this line of cases under what circumstances it will sus- 
tain the jurisdiction of a non-domiciliary state to tax the trans- 
fer of intangibles. It had prior thereto held that the state of 
the decedent’s domicile could not tax his exercise of a power re- 
lating to intangibles held in trust in another state.®* Its recent 
decisions do not require any modification of that doctrine. It 
has expressly stated that none of those recent decisions related 
to intangibles with a business situs in a non-domiciliary state. 
It is not improbable that it will limit the taxation of their trans- 
fer to the state of their business situs. If the interest of a non- 
resident decedent in a partnership is held to be an intangible 
having a business situs in the state in which the partnership is 
organized and operates, this would require a reversal of an ex- 
isting decision permitting its transfer to be taxed by the state 
of the deceased partner’s domicile.®® The Court has more re- 
cently permitted multi-state property and income taxes. It may 
be that future decisions involving inheritance taxes will permit 
more than a single state to tax the transfer of intangibles if 
they bear to more than one state a legal relation such that the 
economic interest represented by them receives the protection 
of more than a single state.®® The due process clause as present- 
ly construed, however, protects the transfer of intangibles 
against taxation by more than a single state. 


trust; In re Kennedy’s Estate, 186 
Minn. 160, 242 N.W. 697. A state 
may not tax the transfer of corpor- 
ate shares merely on the basis that 
the corporation has assets within it, 
even on a valuation based on those 
'^ssets; Ehode Island Hospital Trust 
V. Doughton, 270 U.S. 69, 46 S.Ct. 
256, 70 L.Ed. 475, 43 A.L.E. 1374. 

33 In re Frank^s Estate, 192 Minn. 
151, 257 N.W. 330, 96 A.L.R. 667. 

34 Wachovia Bank & Trust Co. v. 
Doughton, 272 U.S. 567, 47 S.Ct 202, 
71 L.Ed. 413. Cl In re Simond’s 
Estate, 188 Wash. 211, 61 P.2d 130a 
The mere fact that the trustee was 


domiciled in the state was held to 
give that state no power to tax the 
exercise of a power by a non-resident 
decedent where the trust had been 
established under the will of a de- 
cedent dying domiciled in another 
state; In re Sandford^s Estate, 277 
N.Y. 323, ^14 ^ N.E.2d 374. 

35 Blodgett v, Silberman, 277 U.S. 
1, 48 S.Ct. 410, 72 L,.Ed. 749. 

36 See concurring opinion of Mr. 
Justice Stone in FARMERS’ LOAN 
& TRUST CO. V. STATE OF MIN- 
NESOTA, 280 U.S. 204, 50 S.Ct. 98, 
74 L.Ed. 371, 65 A.L.R. 1000, Black’s 
Cas. Constitutional Law, 2d, STL 
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The inclusion of certain inter vivos transfers among those 
subject to inheritance taxation has raised several variations of 
the jurisdictional problem that do not arise in the case of trans- 
fers by will or under the laws of intestate succession. If the 
property transferred is tangible realty the state of its location 
is the only one that may tax its transfer regardless of the dom- 
icile of the transferror at either the time of the transfer or of 
his death. There has been found no case definitely deciding the 
rule where the transferred property consists of tangible person- 
alty. It has been held that in the case of intangible personalty 
the tax may be imposed by the state which was that of the 
ti’ansferror’s domicile at the time both of the transfer and of 
the transferror’s death even though the legal title to the prop- 
erty was in a trustee domiciled in another state at both those 
times.®’ The principal argument used was that the matter was 
governed by the status of affairs at the time of the transfer. 
It has also been held that the state of the trustee’s domicile had 
no jurisdiction to tax in the situation last described.®* There is, 
however, a decision that the state of the transferror’s domicile 
at the time of his death may tax even though the transfer was 
made in another state while he was domiciled therein and which 
was also the state of the trustee’s domicile at the date of the 
transferror’s death,*® but another state court arrived at the op- 
posite conclusion under such state of facts.^® There is nothing 
in the decisions to indicate whether the terms of the transfer 
affect the result in the cases of these inter vivos transfers. The 
possibility of multi-state inheritance taxation of these transfers 
exists if all the extant decisions be accepted. The federal Su- 
preme Court has not passed on the matter since its epoch-mak- 
ing decisions a few years ago. 

A state that is without jurisdiction to levy an inheritance tax 
on a transfer under the principles heretofore discussed is not 
permitted to circumvent this restriction by using the value of 
the property that is beyond its jurisdiction as the measure of 
the tax on the transfer of assets within its taxing power.*^ It 


37 Keeney v. Comptroller of State 
of New York, 222 U.S. 525, 32 S.Gt 
105, 56 L.Ed. 299, 38 L.R.A.,N.S., 
1139. 

38 In re Frank’s Estate, 192 Minn. 
151, 257 N.W. 330, 96 A.L.R. 687. 

39Hackett v. Bankers’ Trust Co., 
122 Conn, 107, 187 A. 653. 


. 40 In re : Brown’s Estate, 274 N.X. 
10, 8 N.E.2cl 42. 

41 FRICK V. COMMONWEALTH 
OF PENNSYLVANIA, 268 U.S. 473, 
45 S.Gt. 603, 69 L.Ed. 1058, 42 A.L.R. 
316, Black’s Cas. Constitutional 
Law, 2d, 566. 
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is not always easy to determine when a state is attempting to do 
this.^* 

Income Taxes 


The jurisdiction of a state to levy income taxes can be most 
readily discussed by first considering the power of a state other 
than that of tiie domicile of the recipient of the income. A state 
may tax the income received by a non-resident from sources 
within it,^® and it may not tax him on income that is not from 
such local sources.^* The principal jurisdictional problem has 
been to define the principles for determining that income. It in- 
cludes earnings from the performance of labor or personal serv- 
ices within the state/® and also that derived from the use of, or 
dealings in, any property having its situs within it.^ The interest 
paid by a resident debtor to a non-resident creditor cannot be 
taxed unless the credit has a business situs within the state.*’ 
The gain derived from the sale of a seat on a stock exchange lo- 
cated within a state may be taxed to the non-resident owner 
since the seat has a taxable situs within the state.*® The deci- 
sions thus far rendered show a judicial tendency to determine 
whether property has its situs wdthin a nondomiciliary state for 
income tax purposes by the principles applied in defining such 
state’s jurisdiction to impose property taxes upon such property. 

The income derived by non-residents from business conducted 
within it may be taxed by a state. Sales made within it from an 
ofiice maintained therein constitute business conducted wdthin 
it,** but it has been held that the income from sales made within 
a state by filling from vsdthout it orders taken therein by sales- 
men could not be constitutionally taxed by a non-domiciliary 


42 See Maxwell v. Bngbee, 250 U.S. 
525, 40 S.Ct 2, 63 L.Ed. 1124; In 
re Lagergren’s Estate, 276 N.Y. 184, 
ll 'N.B.2d 722. 

4SSHAFFEE V. CABTER, 252 U. 
a 37, 40 act. 221, 64 L.Ed. 445, 
Black’s Cas. Constitutional Law, 2d, 
681. 

44 Hans Rees’ Sons t. State of 
North Carolina ex rel. Maxwell, 283 
U.S. 123 , 51 act. 3S5, 75 L.Ed. 879; 
Domenech v. United Porto Rican Su- 
gar Co., 1 Cir„ 62 F.2d 552. 


45 Jackling t. State Tax Commis- 
sion, 40 N.M. 241, 58 P.2d 1167. 

40 People of State of New York ex 
rel. Whitney v. Graves, 299 U.S. 366, 
57 S.Ct. 237, 81 L.Ed. 285. 

47 Domenech v. United Porto Rican 
Sugar Co., 1 Cir., 62 P.2d 552. 

48 People of State of New York ex 
rel. Whitney v. Graves, 299 U.S. 366, 
57 S.Ct. 237, 81 L.Ed. 285. 

49 People ex rel, Monjo v. State 
Tax Commission, 218 App.Div. 1, 
217 N.Y.S. 669. 
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state.®* The principal problem has, however, arisen where a non- 
resident conducts business both within and without a state. The 
general approach to this problem has been the same as that rep- 
resented by the use of the “unit rule” in connection with other 
state taxes. Its use in connection with £in income tax is subject 
to the same limitations that apply when used for other taxes. 
The non-domiciliary state may include in the “unit income” only 
that derived within the state and that part of the taxpayer’s in- 
come from without the state which is derived from that part of 
the taxpayer’s business of which the business within it is an in- 
tegral part. If his entire venture consists of more than one busi- 
ness while he conducts but one business within the taxing state, 
the extra-state income which it may include in the “unit income” 
is limited to that derived from the business which the taxpayer 
conducts both within and without the state.®i It is further re- 
quired that the formula for determining the amount of the unit 
income allocable to the taxing state be not arbitrary. If its ap- 
plication to a given case clearly allocates to the state an amount 
of income that does not fairly reflect the contribution of that 
state to the production of the total “unit income”, it is invalid 
as applied to that case.®® The same formula may, however, be 
valid in its application to another case.®® The due process clause 
does not require any particular allocation formula, but prohibits 
arbitrary results regardless of the formula used.®* The burden 
is on the taxpayer to prove that the formula produces arbitrary 
results in his case if its application thereto is to be held invalid. 
It has never yet been decided that a taxpayer may insist upon a 
direct accounting of the net income earned within a non-domicil- 
iary state (as distinguished from the use of an allocation formula 
in computing such net income), and it is not likely that this will 

60 Ourlee Clothing Co. v. Okla. Tax 254 U.S. 113, 41 S.Ct 45, 65 E.Ed. 
Commission, 180 Okl. 116, 68 P.2d 165. 

834. 

S4See on various formulas tie fol- 

61 standard _ Oil Co., Indiana, v. lowing: Bass, RatclifT & Gretton y. 

Thoresen, 8 Oir., 29 F.2d 70S. State Tax Commission, 266 U.S. 271, 

63 Hans Rees’ Sons v. State of 45 S.Ct. 82, 69 L.Ed. 282 ; People of 
North Carolina ex rel. Maxwell, 283 Xork ex rel. Alpha Portland 

U.S. 123, 61 S.Ot. 385, 76 L.Ed. 879. Cement Co. v. Knapp, 230 N.Y. 48, 

129 N.E 202 ; Alpha Portland Ce- 

ssTlie formula held invalid as ap- ment Co. v. Commonwealth, 244 Mass, 
plied in the ease cited in footnote 52 530, 139 N.E. 158; Norfolk & W. Ry. 

was held valid as applied in Under- Co. v. North Carolina ex rel. Max- 
wood l^pewrite Co. v, Chamherlain, well, 297 U.S. 682, 56 S.Ct 625, 80 

■,L.Ed. 
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ever be held. A state has the power to prescribe methods that 
will prevent tax evasion through the siphoning of income to other 
states.®® It may not, however, expand its power to tax foreign 
corporations doing business within it by imposing upon them a 
residence within the state. The doctrine of unconstitutional 
conditions prohibits it from conditioning the right to engage in 
local business within it upon consent to such a requirement.®® 

The power of the domiciliary state to tax income has not been 
denied in any case on which the federal Supreme Court has thus 
far passed. The ultimate theory on which its opinions base its 
decisions is that residence entails the responsibility of sharing in 
the cost of government, that an income tax is an equitable meth- 
od for distributing that cost, and that the duty to pay it is found- 
ed upon the protection afforded by the state to the recipient 
of the income in his person, in his right to receive it, and in his 
enjoyment of it when received.®’ It has at times supported the 
domiciliary state’s power to tax income from property sources 
by basing it on the fact that the situs of the income producing 
property was within the state,®® but its most recent pronounce- 
ment affirms that the source of the income does not affect the 
exercise of the privileges incident to residence which is the factor 
that prevents the tax from being considered so arbitrary as to 
violate due process when imposed on income from extra-state 
sources.®® It has rejected the view that a tax on the income from 
property is one on the property and leviable only when the state 
could tax the property itself.®® It has, accordingly, been held 
that a domiciliary state may tax the income received by a ces- 
tui from a trust established by a nonresident and administered 
in another state the assets of which consisted of intangible per- 


56 See Palmolive Go. v. Conway, D. 
O., 43 P.2d 226; Bnick Motor Go. v. 
City of Milwaukee, D.O., 43 P.2d 
385. Neither case considered the 
constitutional problem. 

. 56 Newport Co. v. Wis. Tax Com- 
missioii, 219 Wis. 293, 261 N.W. 884, 
lOO, A,Ii.R. 1204. 

57 Maguire: V. Trefry,' 253 U.S. 12, 
40 S.Ct. 417, 64 L.Ed. 739 ; Lawrence 
V. State Tax Commission, 286 U.S. 
276, 52 S.Ct. 550, 76 L.Ed. 1102, 8T 
A.L.R. 374; PEOPLE OP NEW 
YORK EX REL. COHN v. GRAVES, 
300 U.S. 308, 57 S.Ct 466, 81 L.Ed. 


668, Black's Cas, Constitutional Law, 
2d, 576. 

58 Maguire v, Trefry, 253 U.S, 12, 
40 S.Ct 417, 64 L.Ed. 739. 

69 people op new YORK EX 
REL. COHN T. GRAVES, 300 U.S. 
808, 57 S.Ct. 468, 81 L.Ed. 668, 
Black’s Cas, Constitutional Law, 2d, 
576. 

60 people op new YORK EX 
BEL. COHN v. GRAVES, 300 U.S. 
308, 57 S.Ct 466, 81 L.Ed. 668, 
Black’s Cas. Constitutional Law, 2d, 
576. 
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sonalty having no situs in the taxing state.®i That state may al- 
so tax the rent received by a resident from an interest in realty 
situated in another state, and the interest from bonds secured by 
realty in another state in which they were held by executors.*® 
It may tax income derived from business conducted without the 
state,*® and earnings from personal services rendered in another 
state** even though these have also been taxed by the state in 
which they were earned.*® It may not, however, arbitrarily 
create a residence for taxpayers who are in fact nonresidents.®* 
Its power to tax is determined by the residence of the taxpayer 
at the time he receives the income sought to be taxed rather than 
at the time when the state attempts to levy the tax.®’ A person 
who becomes a resident during a tax year cannot, accordingly, 
be taxed on income received prior to the time when he became 
a resident unless the income is derived from sources within the 
state.*® The same principles would determine the extent of a 
state’s power to tax the income of one who ceases to be a resident 
during the tax year.*® These limits may not be evaded by the 
adoption of such a formula for computing the income received dur- 
ing residence as indirectly effects a taxation of income beyond 
the state’s power to tax.’® The constitutional scope of a domicili- 
ary state’s power to tax income as defined by the foregoing prin- 
ciples, coupled with those defining that of a non-domiciliary state, 
permit multi-state taxation of the same income. The Supreme 
Court has expressly held that the reasons for prohibiting multi- 
state inheritance taxes do not apply to income taxes.” 


61 Maguire v. Trefry, 253 U.S. 12, 
40 act. 417, 64 li.Ed. 730. 

PEOPLE OP NEW YORK EX 
REL, COHN T. GRAVES, 300 U.S. 
303, 57 S.Ot. 466, 81 L.Ed. 668, 
Black’s Cas, Constitutional Law, 2d, 
576. 

63 Lawrence v. State Tax Com- 
mission, 286 U.S, 276, 52 S.Ct. 556, 
76 L.Ed. 1102. 

64Dromey v. Wisconsin Tax Com- 
mission, Wis., 278 N.W. 400, 

65 Hughes y. Wisconsin Tax Com- 
mission, Wis., 278 N.W. 403. 

66 Newport Co. v. Wisconsin Tax 


Commission, 219 Wis. 293, 261 N.W. 
884, 100 A.L.R. 1204. 

67 Hart V. Tax Commissioner, 240 
Mass. 37, 132 N.E. 621. 

68 Kennedy v. Commissioner of Cor- 
poratioiis and Taxation, 25G Mass. 
426, 152 N.E. 747. 

69 See discussion in Scobie r. Wis- 
consin Tax Commission, 225 Wis. 529, 
275 N.W. 531. 

70 Greene Y. Wisconsin Tax Com- 
mission, 221 Wis. 531, 266 N.W. 270. 

71 People of State of New York ex 
rel. Cohn v. Graves, 300 U.S. 308, 57 
S.Ct. 466, 81 L.Ed. 668, 108 A.L.R. 
72L 
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§ 283 STATE JURISDICTIOIT TO IMPOSE TAXES 

Franchise and Excise Taxes 

The term “franchise tax” is used herein to denote a tax on the 
grant to, or exercise by, a corporation of the privilege of being 
a corporation or acting in corporate form. It does not include 
a property tax levied upon that privilege considered as a form 
of property. A state may impose a franchise tax upon the privi- 
lege of domestic corporations to exist, or to transact business 
within it Its power to impose a franchise tax upon foreign cor- 
porations (herein used to denote those organized under the laws 
of any state or country other than the taxing state) exists only 
with respect to privileges exercised by them within it. It may 
not, therefore, subject to a gross premium tax a foreign insurance 
company after it has ceased to do business within it by taxing 
premiums thereafter paid directly to the company’s office out- 
side the state under policies written within the state while the 
compsiny was doing business therein.’’* Nor may it include pre- 
miums received by a foreign corporation still engaged in business 
within it where those are received under a reinsurance con- 
tract entered into and to be performed without the state, even 
though the contract relates to policies written within the state 
by the other party to the reinsurance contract.’® A state’s pow- 
er to impose a franchise tax on a foreign corporation doing busi- 
ness within it has been uniformly sustained.’’* The only excep- 
tions to its power to do so are that it may not tax the privilege 
of either a domestic or foreign corporation to act within it as a 
federal agency or instrumentality nor that of either to engage 
within it in interstate or foreign commerce. 

The due process clause of the Fourteenth Amendment limits 
a state in imposing privilege taxes not only to the taxation of 
privileges exercised within it but also in defining the principles 
by which the amount of the tax may be measured in cases in 
which it may impose some tax. The measures usually employed 
are authorized or issued capital stock, assets, amount of business 
transacted, gross earnings, net income, or some combination of 
these factors. A state may not employ a measure of a franchise 
tax in the case of a foreign corporation if its application in effect 
results in the taxation of property situated, business transacted, 

Provident Sav, Life Assnr, Soc. Johnson, 303 U.S, 77, 58 S.Gt. 436, 
V. Commonwealth of Kentncky, 239 82 L.Ed. 673. 

U.S. 103, 36 S.Ct 34, 60 L.Ed. 167, 

L.R.A.1916G, 572. 74 Equitable Life Assur. Soc. of 

the United States v. Commonwealth 
7SConn. General Life Ins. Co. V. of Pennsylvania, 238 U.S. 143, 35 S. 

Ct 829, 59 L.Ed. 1239. 
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or earnings or income earned, without the state. A tax measured 
by total authorized capital stock violates the due process clause 
in every case in which the foreign corporation has property and 
does business outside the taxing state.’® The position that it 
would be valid if the Statute imposed a reasonable maximum’® 
was later rejected in a case whose reasoning is practically cer- 
tain to be applied generally rather than limited to its specific 
facts.” The measurement of such a tax in the circumstances 
above described by the total issued capital stock and simplus has 
also been held to violate due process,’* and the same principles 
would require the same conclusion wherever the measure is the 
total of a factor found both within and without the state. It may, 
however, be validly measured by a portion of the authorized capi- 
tal stock allocated to the state on the basis of assets situated, 
business transacted, or income derived, within it, or on any other 
fair basis of allocation.’* A tax measured by an allocated frac- 
tion of the total authorized capital stock would probably be held 
invalid if the corporation had any property and transacted any 
business outside the state.®* The use of sales made both with- 
in and without the state has been sustained as a measure for a 
license tax on manufacturing in the case of a foreign corporation 
all of whose manufacturing operations were conducted within the 
state.®^ The measure was deemed a fair measure of the value 
of the privilege taxed since aU the goods sold had first been manu- 
factured within the state. The principles applied in defining a 
state’s jurisdiction to impose property and income taxes underlie 
the decisions dealing with what constitutes a valid measure of a 
franchise tax imposed by a state upon foreign corporations trans- 


'?6West. Union Tel. Co. v. Kansas 
ex rel. Coleman, 216 U.S. 1, 30 S.Gt. 
100, 54 L.Ed. 355; International Pa- 
per Co. V, Commonwealth of Massa- 
chusetts, 246 U.S. 135, 38 S.Ct. 292, 
i\2 L.Ed. 624, Ann.Cas.l918C, 617. 

•ys Baltic Mining Co. v. Common- 
wealth of Massachusetts, 231 U.S. 68, 
34 S.Ct 15, 58 L.Ed. 127. 

’^''7 Cudahy Packing Co. t. Hinkle, 
27S U.S. 460, 49 S.Ct 204, 73 L.Bd. 
454. 

‘?8 Looney v. Crane Co., 245 U.S. 
178, 38 S.Ct 85, 62 L.Ed. 230. 

79 St. Louis Southwestern R. Co. v. 


State of Arkansas ex rel. Norwood, 
235 U.S. 350, 35 S.Ct 99, 59 HEd. 
265 ; Bass, Ratclijff & Gretton v. 
State Tax Commission, 266 U.S. 271, 
45 act 82, 69 L.Ed. 282; Southern 
Realty Corporation v. McCalium, B. 
C,,. 1 F.Supp. '614, affirmed, 5 Gir., 
65 E.2d 934. 

^ 89 See Air-Way Electric Appliance 
Corporation v. Day, 266 U.S. 71, 45 
S.Ct 12, 69 L.Ed. 169 (this does 
not, however, decide the suggested 
issue). 

81 American Mfg. Co. v. City of 
St Louis, 250 U.S. 459, 39 S.Gt 522, 
63 LJEd. 1084. 
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acting local bxisiness within it or exercising within it a privilege 
derived from the state. A state may validly measure a franchise 
tax imposed upon its domestic corporations by a measure that 
would be valid if applied to a foreign corporation, and also by 
some that have been held invalid as applied to foreign corpora- 
tions.®* The tax in such cases is deemed to be on the privilege of 
corporate existence. The power of a state to impose an entrance 
fee upon a foreign corporation applying for entrance to transact a 
local business is at least as great as its power to impose a fran- 
chise tax on it after it has been admitted, and is generally held 
to be greater.®® The decisions, however, do not warrant any 
statement as to how much greater is its power in that matter. 
The power of a state to levy other excise taxes, such as sales and 
stamp taxes, is also subject to jurisdictional limits based on the 
due process clause. It may impose an excise if the events or 
transactions on the occurrence of which the liability for a tax 
arises occurs within it,®* but may not do so if they occur outside 
of its borders.®® 


EQUALITY AND UNIFORMITY OF TAXATION 

284. Classification is an unavoidable concomitant of an exercise of 

its taxing powers by a state. The principal provisions of 
the federal Constitution limiting a state in classifying for 
tax purposes are the due process and equal protection 
clauses of the Fourteenth Amendment. The provision pro- 
hibiting a state from making or enforcing a law abridging 
the privileges and immunities of federal citizenship has also 
been held to limit a state in classifying for tax purposes. 

285. The general limitation imposed by these various constitutional 

provisions is that a classification for tax purposes must be 
reasonable if it is to be held valid. The tests of reasonable- 
ness are extremely numerous and varied. 


83 Kansas City, Ft. S. & M. R. Co. 
V. Botkin, 240 U.S. 227, 36 S.Ct. 261, 
60 B.Ed. 617 ; Kansas City, M. & B. 
E. Co. T. Stiles, 242 U.S. Ill, 37 S. 
Ct. 68, 61 BEd, 176. 

83 People ex rel, D. W. Griffith, 
Inc., V. Iioughman, 249 N.X. 369, 164 
N.B. 253; Atlantic Refining Co. v. 
Commonwealth of Virginia, 302 U.S. 
22, 68 S.Ofc 75, 82 L.Ed. 24 


84 People of State of New York ex 
rel. Hatch v. Reardon, 204 U.S. 152, 
27 S.Ct. 188, 51 L.Ed. 416, 9 Ann.Cas. 
736; Graniteville Mfg. Co. v. Query, 
283 U.a 376, 51 S.Ct. 515, 75 U.Ed. 
1126. 

85 St. Louis Cotton Compress Co. 
V. State of Arkansas, 260 U.S. 346, 
43 S.Ct 126, 67 L.Ed. 297. 
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286. The constitutions of practically all the states contain provi- 
sions requiring some or all taxes to conform to the princi- 
ples of equality, uniformity, or proportionality. These also 
are generally construed to permit reasonable classifications. 

General Considerations 

A state’s tax system in fact never includes the taxation of 
every conceivable tax subject that is within the state’s jurisdic- 
tion to tax. Classification has always been a practically inevita- 
ble concomitant of an exercise of its taxing power by a state. 
Its power in this matter is not, however, unlimited. The federal 
Constitution imposes several important restrictions thereon of 
which the most important are the contract clause, the interstate 
privileges and immunities clause, the federal privileges and im- 
munities clause of the Fourteenth Amendment, and the due proc- 
ess and equal protection clauses of that Amendment. All of these 
limit a state in defining its taxing power in its own constitution 
as well as when it acts through its legislature. The constitution 
of every state also limits its legislature in exercising the state’s 
taxing power. The state constitutional limitations on the power 
of the legislature to make classifications for tax purposes vary 
from state to state, but that of most of them contains some 
provision requiring equality and uniformity for some or all taxes, 
and limiting the legislature’s power to create exemptions espe- 
cially in levying property taxes. It is impossible to discuss all of 
these within the available space. The discussion will, according- 
ly, be mostly confined to the limitations based on the various 
provisions of the Fourteenth Amendment to the Federal Con- 
stitution.*® 

The equal protection clause of the Fourteenth Amendment is 
the most important single provision of the federal Constitution 
limiting a state’s power to classify for tax purposes. Its terms 
prohibit a state from denying to any person within its jurisdic- 
tion the equal protection of the laws. The problem of whether a 
person is within a state’s jurisdiction so as to be able to invoke 
the protection of the clause arises most frequently in connection 
with entrance fees required to be paid before a foreign corpora- 
tion is admitted to transact a local business within a state. The 
Supreme Court has never definitively decided whether such 
corporation is within such state’s jurisdiction, but correct theory 

86 The limits imposed by the other ferred to are discussed in other parts 
federal Constitutional provisions re- of the text. 


§§ 284r-286 EQITAIilTT AND DNIFOKMITY OP TAXATION 665 

would require a decision that it is not within it.®’ A foreign cor- 
poration that has been admitted and that is engaged within a 
state in the transaction of either interstate or local business is so 
far within that state’s jurisdiction as to be entitled to invoke 
the protection of the equal protection clause.®® A foreign cor- 
poration not doing any business within a state is within its ju- 
risdiction with respect to any of its legal interests that can be 
said to be present within it,®® and the same rule would apply to 
non-resident individuals. 

The principal problem under the equal protection clause has 
been the degree of classification permitted thereby. The rule, as 
generally stated, is that it prohibits unreasonable classifications 
only. The decisions show that there exist no universally applica- 
ble tests by which to determine whether a given classification is 
reasonable or unreasonable. A classification on a given basis 
may be valid with respect to one tax and invalid with respect to 
another. It has, for example, been held that a classification on 
the basis of the corporate or non-corporate character of the tax- 
payer under a statute that taxed only the former on shares of 
stock owned by such taxpayer was valid,®® while a classification 
on the same basis was held invalid in imposing a gross earnings 
tax on operators of taxicabs.®’ The same condition prevails with 
respect to other bases of dassiflcation. The formal basis on 
which taxpayers are classified is but one of the factors consider- 
ed in determining the reasonableness of the classification. The 
others are as numerous as the specific arguments employed by 
the courts to sustain the innumerable classifications on the va- 
lidity of which they have passed. There are certain factors 
whose presence makes it practically certain that a classification 
will be sustained. These are ultimately based on accepted 
theories as to what constitute reasonable principles for distribut- 
ing the tax burden. A classification for tax purposes is in effect 
nothing more than a legislative determination as to how that 

S’ See discussion In Atlantic Refin- 67 L.Ed. 1112. See also Blake v. 
ing Co. V. Commonwealth of Vlr- McClung, 172 U.S. 239, 19 S.Ct. 165, 
ginia, 302 U.S. 22, 68 S.Ct. 75, 82 Ii. 43 L.Ed. 432. 

Ed. 24. 

9#Pt. Smith Lumber Co. v. State 

*8 Southern E. Co. v. Greene, 216 of Arkansas ex rel. Arbuckle, 251 

U. S. 400, 30 S.Ct 287, 54 L.Ed. 536, U.S. 632, 40 S.Ct 304, 64 L.Ed. 396. 
17 AnmCas. 1247. 

91 Quaker City Cab Co. v. Com- 

89 Kentucky Finance Coi^joration monwealth of Pennsylvania, 277 U. 

V. Paramount Auto Exchange Cor- S. 389, 48 S.Ct 553, 72 L.Ed. 927. 
poratlon, 262 U.S. 544, 43 S.Ct 636, 
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burden is to be distributed, and it is wholly proper that a court 
should measure the reasonableness of that determination by gen- 
erally accepted theories as to the proper bases for distributing 
that burden. A classification that tends to distribute taxes in 
proportion to the benefits received from government or in ac- 
cordance with the principle of ability to pay wUl generally be 
held valid.®* It has also been held that one that takes account 
of the fact that the activities of those taxed are more responsible 
for the need for governmental expenditures than are the activi- 
ties of those exempted from the tax is reasonable and valid.®® A 
classification reflecting differences connected with the admin- 
istration of different taxes is sometimes sustained on that basis.®* 
A state may also use its taxing power as an instrument of social 
policy, and a classification that tends to promote a policy which 
the state is free to adopt is often sustained on that basis.®® The 
courts not only invoke considerations of these kinds, but even 
more frequently use more specific arguments that ultimately de- 
pend for their validity upon such theories. The application of 
these principles to particular cases is not a purely mechanical 
or logical process. The conclusion that a particular classification 
is reasonable is the result of a process in which general theories 
of the above kind, past judicial applications thereof and pre- 
vailing conceptions of fairness in distributing the tax burden all 
play a part. It includes also the weighing of the specific factors 
present in the particular classification whose validity is being 
considered. It should be noted in the latter connection that a de- 
cision sustaining a given classification because of the presence of 
certain specific factors must not be construed as one that an- 
other classification is invalid if those factors are absent in its 
case.®® A judgment that a particular classification is unreason- 

8«Alwara V. Johnson, 282 U.S. 509, Heisler v. Thomas Colliery Co., 260 
51 S.Ct. 273, 76 L.Ed. 496, 75 A.L.E. U.S. 245, 43 S.Ct. 83, 67 L-ffid. 237. 

9. 

96 See Louis K. Liggett Co. v. Lee, 
sscarley & Hamilton v. Snook, 281 288 U.S. 617, 63 S.Ct. 481, 7T L.Ed. 

U.S. 66, 50 S.Ct. 204, 74 L.Ed. 704, 929, 85 A.L.E. 699, In which it was 

68 A.L.R. 194. stated that the absence therein of 

■ the special factors Inv«ked to sus- 

94 Mutual Benefit Life Ins. Co. v, tain the chain-store tax in State 
Martin County, 104 Minn. 179, 116 Board of Tax Com’rs of Indiana v. 
N.W. 572. Jackson, 283 U.S. 627, 61 S.Ct 640, 

75 L.Bd. 1248, 73 A.L.R. 1464, 76 A. 
9SEt Smith Lumber Co. v. State L.R. 1536, did not prevent the tax 
Of Arkansas ex rel. Arbuckle, 261 Involved in the former from being 
U.S. 632, 40 S.Ct. 304, 64 L.Ed. 396; held valid. 
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able and invalid is of the same general character as that of one 
that it is reasonable and valid. It should be noted that the fore- 
going considerations are also applicable to the problem of wheth- 
er a classification conforms to the requirements of such broad 
state constitutional limitations as those requiring taxes to be uni- 
form or uniform upon the same class of subjects.®’ They are not 
as relevant where the provision merely requires taxes to be pro- 
portionate to the value of the property taxed. It is generally 
held that an issue under the equal protection clause must be de- 
cided in respect of the general classification rather than by the 
chance incidence of the tax upon particular taxpayers.®* A clas- 
sification that is in general reasonable does not become invalid 
as applied to a particular case merely because it might effect 
an unreasonable result therein. 

The equal protection and broadly phrased state uniformity 
clauses also require that the members of the same class shall re- 
ceive equality of treatment.®® This does not require mathemati- 
cal equality but merely substantial equality of treatment. Any 
other rule would invalidate progressively graduated income tax- 
es of the usual kind, but these have been almost universally sus- 
tained. The last requirement of the equal protection clause and 
comparable state constitutional provisions is that the difference 
in tax treatment between the different classes be reasonable. 
There is very little judicial discussion of this matter, but every 
decision sustaining a given classification impliedly affirms the 
validity of the differences in tax treatment involved therein. 

There are many provisions of the federal Constitution the ef- 
fect of which is to withdraw certain subjects from the scope of 
a state’s taxing power. A classification that it is thus forced to 
make cannot be, and is not, held to violate the equal protection 
clause. Thus the exemption of a corporation engaged within the 
state in interstate commerce only from a franchise tax on the 
privilege of doing business within a state does not violate the 
equal protection clause since “the submission by the state to the 
commerce clause cannot be held to violate the equal protection 


97 Park T. City of Duluth, 134 
Minn. 296, 150 N.W. 627; Hilger v, 
Moore, 56 Mont 146, 182 P. 477; 
Rosenbloom v. State, 64 Neb. 342, 
:S9 N.W. 1058, 57 L.E.A. 922. 

9S Colgate V. Harvey, 296 U.S. 404, 


56 S.Ct 252, 80 L.Ed. 299, 102 A.I 1 .R* 

54. 

99 Mutual Benefit Dife Ins. Co. t. 
'Martin County, 104 Minn. 179, 116 
N.W. 572. 
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clause.”^ The same principle permits a state to make any clas- 
sifications required to adjust its taxing system to any other re- 
strictions imposed by the federal Constitution or valid federal 
legislation.® It is a question for each state to determine whether 
such adjustment conflicts with any provision of its own constitu- 
tion. It has been held that a state constitutional provision re- 
quiring uniform taxation is violated by taxing state banks as 
long as the state is prevented from similarly taxing national 
banks because of a conflict between its law and the federal statute 
defining the extent of its power to tax national banks.® The con- 
trary view has also been affirmed,* and is clearly the more rea- 
sonable.® 

Taoc Classifications 

The general principles governing the power of a state to classi- 
fy for tax purposes have been applied in connection with prac- 
tically every known form of tax. The federal Supreme Court 
has seldom held invalid any classification made in connection 
with the levying of property taxes. It has sustained the levy of a 
heavier burden of taxation upon motor vehicles using the pub- 
lic highways than that levied upon other forms of property,® and 
the imposition of a heavier tax upon oil than upon other prop- 
erty.’ The equal protection clause does not prohibit the levy of 
a tax on ores which is not imposed upon similar interests in quar- 
ries, forests and other forms of wasting asset,® nor even the im- 
position of a tax upon anthracite that is not levied upon bitumi- 
nous coal.® A statute providing for the assessment of one type 
of intangible at its actual value while other intangibles are as- 


1 Matson Nav. Co. v. State Boani 
of Equalization of California, 297 
U.S. 441, 56 S.Ot. 553, 80 L.Ed. 791. 

2 Union Bank & Trust Co. y. 
Phelps, 288 U.S. 181, 53 S.Ct. 321, 
77 UEd. 687, 83 A.L.R. 1438. 

3 State Bank of Omaha y. Entires, 
109 Neb. 753, 192 N.W. 322. 

4 Cherokee State Bank of St. Paul 
y. Wallace, Minn., 279 N.W. 410. 

SEor other cases discussing this 
general problem, see In re Gross 
Production Tax of Wolverine Oil Co., 
58 Okl. 24, 154 P. 362, L.R.A.1916P, 
141 (uniformity clause held not to be 


yiolated) ; State ex rel. Conrad Bank- 
ing Corporation of Great Falls v. 
Mady, 83 Mont. 418, 272 P. 691 (uni- 
formity danse held to be yiolated). 

6 Alvvard y. Johnson, 282 U.S. 509, 
61 S.Ct. 273, 75 L.Ed. 496, 75 A.L.R. 
9. 

7 Swiss Oil Corp. y. Shanks, 273 
U.S. 407, 47 S.Ct 393, 71 L.Ed. 709. 

« Lake Superior Consol. Iron Mines 
y. Lord, 271 U.S. 577, 46 S.CL 627, 
70 L.Ed. 1093. 

SHeisler y. Thomas Colliery Co., 
260 U.S. 245, 43 S.Ct 83, 67 L.Ed- 
237. 
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i sessed at their face value does not deny equal protection even 

i when both are subject to the same rate of tax.^® The decisions 

I of the Supreme Court in this field have permitted a state legis- 

lature to exercise an extremely wide discretion in classifying 
i property for tax purposes so long as it refrained from clear and 

! hostile discrimination against particular persons or classes. The 

decisions referred to above in effect sustain the validity under 
the equal protection clause of the principle of the classified prop- 
erty tax whether the difference in burden on the different classes 
of property is effected by variations in the rate of assessment 
or in the tax rates applicable to the different classes. They also 
sustain any reasonable application of that principle. The prin- 
ciple and its application in specific cases is generally held valid 
where the state constitution requires taxation to be uniform or 
uniform upon the same class of subjects, but not where taxes are 
required to be equal or in proportion to the value of the prop- 
erty taxed.^® The courts that sustain classified property taxes 
have laid down no very specific rules for determining the bases 
on which the classifications must be made if it is to be held rea- 
sonable, and the problem does not lend itself to such treatment. 
A classification based on the location of the property Avithin the 
taxing district is generally held invalid,'^® although the assessment 
of agricultural lands situated within a city’s limits on a less on- 
erous basis than the more urban property within those limits is 
at times sustained, The usual case in which the equal protec- 
tion and uniformity clauses are invoked involves a system in 
which some property is expressly taxed more heavily than other 
property rather than one in which all property of a given class is 
subjected to an equal tax. A prohibited degree of inequality may, 
however, result from ignoring differences relevant to taxation. 
It has accordingly been held that taxing minerals, when owned 
by persons other than the owner of the sxuface, at a fiat rate 
per acre violated a constitutional provision requiring taxes to be 
uniform upon the same class of subjects because it ignored dif- 

10 Bell’s Gap R. Co. v. Pennsylva- 33 State ex rel. Tompkins t. SMp- 
nia, 134 U.S. 232, 10 S.Ct. 533, 33 L. man, 290 Mo. 65, 234 S.W. 60. 

Bd. 892. 

IS Anderson v. City of Asheville, 

11 Foster V. Hart Consol. Min. Co., 194 N.C. 117, 138 S.B. 715. 

52 Colo. 459, 122 P. 48 ; Hllger v. 

Moore, 56 Mont. 146, 182 P. 477; Taylor v. City of Waverly, 94 

contra. Chapman t. Ada County, 48 Iowa 661, 63 N.W. 347; Leeper v. 
Idaho 632, 284 P. 259. City of South Bend, 106 Ind. 375, 7 
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ferences in value between the different ore deposits.^® The simi- 
lar treatment of dissimilar tax subjects may thus be as invalid 
as the dissimilar treatment of similar tax subjects.^® 

There is no tax which cannot be employed as an instru- 
ment of a state’s social and economic policy, but license and ex- 
cise taxes are in fact more frequently deliberately so used than 
is the property tax. The classifications made in imposing license 
and excise taxes have been a most important part of the tech- 
nique for using them to affect social and economic conditions, 
and some of the most important eases involving the equal pro- 
tection clause have concerned excise taxes in fact adopted for 
such purposes. This clause does not require a state to impose 
such taxes upon all businesses or activities if it decides to tax 
any of them. It does not even require that all engaged in a given 
business or activity shall be taxed if any so engaged are taxed. 
It permits a license tax to be imposed upon all laundries except 
steam laundries,^’ and upon the sale of oleomargarine while sales 
of butter go untaxed.^* A state may validly except from a tax 
on the production and sale of electricity that produced by the 
use of oil or internal combustion engines or by industrial plants 
for their own use.^® The equal protection clause has been held 
to permit a state to exempt from taxes imposed for the use of 
the highways motor vehicles below a specified weight®® and those 
used for carrying farm and dairy products.®^^ That clause is not 
violated merely because the levy of the tax subjects the taxpayer 
to a competitive disadvantage where his competitor is exempted 
from the tax. He can be made to bear this disadvantage if the 
competitor can be reasonably held to belong in a different class, 
and a municipally owned utility is for this purpose sufficiently 
different from its privately ovmed competitor to justify exempt- 


15 Northwestern Imp. Co. v. State, 
m N.D. 1, 220 N.W. 436. 

16 Cumberland Goal Co. t. Board 
of Kevision of Tax Assessments in 
Greene Comity, Pa„ 284 U.S. 23, 52 
S.Ct. 48, 76 L.Bd. 146. 

17 Qiiong Wing v. Kirkendall, 223 
U.S. 59, 32 S.Gt 192, 56 L.Ed, 350. 

18 Hammond Packing Co. v. State 
of Montana, 233 U.S. 331, 84 S.Ot 
596, 58 L.Bd. 985; A. MAGNANO 
CO. V, HAMILTON, 292 U.S. 40, 54 


S.Ct 509, 78 L.Ed. 1109, Black’s 
Cas. Constitutional Law, 2d, 556, 

10 Broad River Power Co. v. Query, 
288 U.S. 178, 53 S.Ct. 320, 77 L.Bd. 
685. 

so Carley & Hamilton v. Snook, 
281 U.S. 66, 59 S.Ct. 204, 74 L.Ed. 
704, 68 A.L.R, 194. 

31 Aero Maydower Transit Co. y, 
Georgia Public Service Commission, 
295 U.S. 285, 55 S.Ct. 709, 79 L.Ed. 
1439. 
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ing the former from a tax imposed on the latter.®* The desire to 
equalize the competitive conditions between the individual retail 
store and the chain store has produced the so-called chain-store 
tax imposed only upon those engaged in carrying on retail busi- 
ness by the latter method. The differences between these two 
forms of doing business, and the greater advantages said to lie 
with the latter, have been among the reasons leading the courts 
to sustain the classification implicit in such taxation.** Nor is the 
equal protection clause violated by computing the teix by appl5Tng 
a rate structure that is progressively graduated on the basis of 
the number of stores operated within the state, but it has been 
held a denial of equal protection to impose a higher system of 
graduated taxes where the chain operates in more than one coun- 
ty within a state than when it operates within one county.*® The 
view that the advantages of the chain store depended upon the 
size of the chain has led the Supreme Court to sustain a classifi- 
cation in which the rate on each store operating within a state 
depended upon the total number of stores operated within and 
without the state.*® It is, however, a denial of equal protection 
to measure the tax, or any part thereof, by applying to the gross 
receipts of the chain within the state a progressively graduated 
rate structure.*’ The validity of progressively graduated excise 
taxes apparently depends upon the particular kind of excise in- 
volved. It has been sustedned in connection with a license tax on 
canneries,*® but held to violate the equal protection clause as 
applied to a tax construed by the Court to be a sales tax,*® and, 
as already stated, when applied to that part of a chain store tax 
measured by gross earnings. However, a license tax of fixed 


S3 Puget Sound Power & Light Oo. 

T. City of Seattle, 291 U.S. 619, 54 
S.Ct 542, 78 L.ES<I. 1025. 

S3 State Board of Tax Corners of 
Indiana v. Jackson, 283 U.S. 527, 51 
S.Ct 540, 75 L.Ed. 1248, 73 A.L.II. 
1464, 75 A.L.R. 1536. 

34 State Board of Tax Com’rs of 
Indiana v. Jackson, 283 U.S. 527, 51 
S.Ct 540, 75 L.Ed. 1248, 73 A.L.B. 
1464, 75 A.L.B. 1536; Fox v. Stand- 
ard Oil Co. of New Jersey, 294 U.S, 
87, 55 S.Ct 333, 79 L.Ed. 780. 

35 Louis K. Liggett Co. v. Lee, 288 

U. S. 517, 53 S.Ct 481, 77 L.Ed. 929, 
85 A.L.B. 699, 


36 GREAT ATLANTIC & PACIFIC 
TEA CO. V. GROSJEAN, 301 U.S. 
412, 57 S.Ct 772, 81 L.Ed. 1193, 112 
A.L.R. 293, Black^s Cas. Constitu- 
tional Law, 2d, 584. 

37 Valentine v. Great Atlantic & 
Pacific Tea Co., 299 U.S. 32, 57 S.Ct 
56, 81 L.Ed. 22. 

38 Pacific American Fisheries v. 
Territory of Alaska, 269 U.S. 269, 46 
S.Ct 110, 70 L.Ed. 270 (case involv- 
ed application of due process clause 
of 5th Amendment). 

39 Stewart Dry Goods Co. v. Lewis, 
294 U.S. 550, 55 S.Ct 525, 79 L.Ed. 
1054, 
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amounts that varied as between classes defined in terms of the 
amount of business transacted has been sustained.®® A tax on 
a given business in which both corporations and non-corporate 
persons are engaged may not be limited to the former,®^ but this 
does not forbid the levy upon them only of taxes peculiarly ap- 
plicable to corporations such as corporate franchise taxes. These 
must not, however, create arbitrairy classifications among cor- 
porations,®® and in general foreign corporations may not be ar- 
bitrarily discriminated against once they have been admitted 
to do a local business within a state and while so engaged there- 
in.®® Nor may foreign corporations engaged in the same busi- 
ness within the taxing state be treated differently.®* The general 
principles and approaches developed in applying the equal pro- 
tection clause to state excise taxes have been followed in con- 
struing state constitutional provisions requiring taxes to be uni- 
form or uniform upon the same class of subjects. The limita- 
tions resulting from other forms of such uniformity clauses de- 
pend so much upon the special language used as to make their 
consideration impracticable in a brief text. 

It is a common feature of inheritance and estate taxes to grad- 
uate the rates progressively and to adjust the rates on the basis 
of the relationship of the decedent to those who succeed to his 
property. The classifications involved in those features have 
been invariably held not to violate the equal protection clause.®® 
Nor does that clause prohibit a state from directly or indirectly 
imposing a proportionately larger tax on the succession to a 
residuum of a large estate than a smaller estate, although the 
residuary estate and residuary legacy be equal in each instance.®® 
The succession to the decedent’s property that has escaped taxa- 
tion during his lifetime may be taxed at higher rates than those 


30 Clark V. Titusville, 184 U.S. 329, 
22 S.Ot. 382, 46 L.Ed. 569. 

31 Quaker City Cab Co. r. Com- 
monwealth of Pennsylvania, 277 U.S. 
389, 48 S.Ct. 553, 72 L.Ed. 927. 

33 Air-way Electric Appliance Cor- 
poration V. Day, 266 U.S. 71, 45 S.Ct 
12, 69 L.Ed. 109; Concordia Eire Ins. 
Co. V. Illinois, 292 U.S. 535, 54 S.Ct 
830, 78 L.Ed. 1411. 

33 Hanover Fire Ins. Co, v. Oarr^ 
272 U.S. 494, 47 S.Ct. 179, 71 DEd. 
372, 49 A.L.R. 713. 


34Coneordia Fire Ins. Co. v. Illi- 
nois, 292 U.S. 535, 54 S.Ot 830, 78 
L.Ed. 1411. 

ssMagoun v. Illinois Trust & Sav- 
ings Bank, 170 U.S. 2S3, 18 S.Ct 594, 
42 L.Ed, 1037; Billings v. State of 
Illinois, 188 U.S. 97, 23 S.Ct. 272, 
47 L.Ed. 400 ; Campbell v. State of 
California, 200 U.S, 87, 26 S.Ct 182, 
50 L.Ed. 382. 

36 Stebbins v. Riley, 268 U.S, 137, 
45 S.Gt 424, 69 L.Ed. 884, 44 A.L.R. 
1454.' 
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imposed on the succession to his property that has paid taxes 
during his lifetime.®’ The equal protection clause permits a state 
to establish reasonable exemptions from these taxes.®® There 
have been but few classifications resulting from the provisions oi 
state inheritance and estate tax acts that have been held to vio- 
late the equal protection clause. A provision creating an irrebut- 
table presumption that gifts made within a specified time prior to 
the decedent’s death were made in contemplation of death has 
been held invalid as creating an arbitrary classification,®® as has 
one in which the tax on a beneficiary taking under the exercise 
of a power was imposed only if the power was derived imder an 
instrument executed prior to a stated date.^ Although there 
have been state decisions holding progressively graduated in- 
heritance taxes violative of state constitutional uniformity pro- 
visions, they are generally sustained where the provision re- 
quires merely uniformity or uniformity upon the same class of 
subjects, and the same is true as to classifications involved in 
other usual features of such taxation." The principles employed 
in determining the validity of progressive rates and exemptions 
in connection with inheritance and estate taxes have also been 
applied to state income taxes. The equal protection clause has 
invariably been held to permit progressively graduated income 
taxes, the exemption of some of the income of all taxpayers, and 
the exemption of all of the income of those classes for whose 
exemption there exists a reasonable basis.'*® The same features 
are almost invariably held not to violate a state constitutional 
requirement that taxes be uniform upon the same class of sub- 
jects,*® but have been held to violate those more narrowly phras- 

Watson T. State Comptroller of See In re Heck’s Estate, 120 Or. 

New York, 254 U.S. 122, 41 S.Ot. 43, SO, 250 P. 735. 

65 L.Ed. 170. ■ 

State ex rel. Hoggart v. Nichols, 
38 Board of Education of Kentucky S55, 265 N.W. 859 ; Bacon 

Annual Conference of Methodist Ep- v. Eanson, 331 Mo. 985, 56 S.W.2d 
iscopal Church r. Illinois, 203 U.S. Diefendorf y. Gallet, 51 Idaho 

553, 27 S.Ct. 171, 51 L.Ed. 314, 8 619, 10 P.2d 807. 

Ann.Cas. 157, 43 addition to cases cited in 

30 Schlesinger y. State of Wiscon- lf>^tnote 42, the following: Feather- 
sin, 270 U.S. 230, 46 S.Ct. 260, 70 Norman, 170 Ga. 370, 153 S. 

L.Ed. 557, 43 A.L.R. 1224. A.L.R. 449 ; Reed Y. Bjorn- 

son, 191 Minn. 254, 253 N.W. 102. 
40Binney y. Long, 299 U.S. 280, 67 Contra, Kelley y, Kalodner, 320 Pa 
S.Ot. 206, 81 L.Ed. 239. 180, 181 A. 598; Jensen v. Henne 

ford, 1S5 Wash. 209, 53 P.2d 607. 
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ed.** The conclusion has sometimes turned on whether the in- 
come tax was deemed a property or non-property tax within the 
meaning of the state constitution. The usual broad type of uni- 
formity clause is also construed to permit different classes of in- 
come to be taxed at different rates.^® 

The establishment of tax exemptions is an important form of 
classification. The classifications involved in creating tax ex- 
emptions must be reasonable to comply with the requirement not 
only of the equal protection clause of the Fourteenth Amend- 
ment but also with state constitutional provisions requiring uni- 
formity of taxation,*® The general principles defining what is 
reasonable are similar to those applicable in connection with 
other forms of classification. State constitutions, however, fre- 
quently contain express provisions dealing with this matter. 
These often relate to property taxes only. If a state constitution 
provides that certain specified classes of property shall be exempt 
from taxation, this is usually construed to impliedly prohibit the 
legislature from creating any other exemptions from property 
taxes, but not from other taxes.*’ Its effect has in one case been 
held to be merely to prevent the legislature from taxing property 
of the designated classes, but to leave unimpaired its po’-, er to ex- 
empt other property wherever such exemption constitutes reason- 
able classification.** The former view rests on an unreasonably 
broad application of the doctrine that “expressio unius exclusio 
alterius est”; the latter view is the more reasonable. If, however, 
the state constitution states that the legislature shall have the 
power to exempt certain classes of propei'ty, it is soundly held 
that this impliedly prevents it from exempting other property 
from taxation, although having no effect upon its power to create 
exemptions in connection with other taxes.*® The same general 

44Bachrach v. Nelson, 349 III* 579, Hospital r. Inliabitants of Belmont, 
182 N.E. 909. 233 Mass. 190, 124 N.E. 21. 

45 McPherson V- Fisher, 143 Or. 615, 47 State ex rel. Kieliards t. Arm- 

23 P.2d 913. strong, 17 Utah 166, 53 P. 981, 41 U. 

K.A.' 407'; City of Birmingham v. 

46 Williams V. Mayor, Counselor state ex rel. Carmichael, 233 Ala. 
and Aldermen of Annapolis, 289 U.S. 133 , 170 So. 64 . 

36, 53 S.Ct 431, 77 L.Bd. 1015; 

Citizens’ Tel. Co. v. Fuller, 229 XJ.S. Bjornson, 191 Minn. 254, 

322, 33 S.Ct. 833, 57 L.Ed. 1215; 

Lawrence University v. Outagamie 49 People ex rel. t. Deutsche Evan- 
County, 150 Wis. 244, 136 N.W. 619, gelisch Lutherlsche Jehovah Gemeln- 
2 A.L.E. 465 ; Massachusetts General de Ungeaenderter Augshurgischer 

Confession, 249 Hi. 132, 94 N.E. 162. 
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j principles would be applied in defining the effect upon the legis- 

lature’s powers of constitutional provisions similar to those re- 
ferred to above except with respect to the taxes to which they re- 
lated. The other principal issues that have arisen under such 
state constitutional provisions have concerned their scope. Their 
consideration is beyond the purview of this discussion. 

There can be no violation of either the equal protection clause 
or state constitutional uniformity requirements unless there exist 
some differences between the tax burdens imposed upon different 
persons or classes. The differences are generally apparent on the 
face of the statute imposing the tax, and in that case the sole 
question is whether they are reasonable. They are not thxK ap' 
parent when different classes of taxpayers are subjected to dif- 
ferent systems of taxation in connection either with a single type 
of tax or with different types of tax. The principles applicable to 
: the former of these situations have been fully discussed by the 

federal Supreme Court. The equal protection clause permits a 
state to tax the same kind of property of different classes of 
taxpayers by different methods. The existence of a disparity in 
tax burden must in such case be factually established from the 
practical operation of the system, and the existence of a slight 
disparity will not suffice to render the heavier tax invalid. The 
only cases in which this requirement can be dispensed with is 
where the system shows a clear purpose to discriminate against 
those subjected to the heavier tax.®® No case has been found dis- 
cussing this situation when one class of taxpayers is taxed on one 
I tax subject and another on a wholly different one. The cases 

applying the equal protection clause have involved classifications 
made in imposing one given type of tax. It is doubtful that a 
[ state would be permitted to justify imreasonable classifications 

! in connection with one type of tax by showing that its tax system 

I as a whole distributed the total tax burden fairly and reasonably. 

I 

Discrimination in Administration of Taxes 

The equal protection clause limits a state regardless of the gov- 
ernmental department or agency through which it acts. It does 
not insure a taxpayer mathematical equality with other taxpay- 

60 General American Tank Oar Cor- era a flat mill-rate for state purposes 

poration v. Day, 270 U.S. 367, 46 S. In lieu of all local taxes thereon 

: Ct. 234, 70 L.Ed. 635 (sustaining a while rolling stock of domiciled own- 

j system in which a, state taxed the ers was subjected to local taxes in 

I rolling stock of non-domieiled own- lieu of said state tax). 
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ers in the administration of a given tax. His constitutional rights 
are not violated if the inequality is due to the inevitable errors ac- 
companying the determination of taxes based on factors that 
involve such matters of opinion as, for example, the value of the 
taxed property. The equal protection clause does, however, pro- 
tect a taxpayer against the systematic and intentional adminis- 
tration of the tax laws in such manner as to discriminate against 
him in favor of others in the same class of taxpayers. Hence 
the systematic and intentional undervaluation by the taxing offi- 
cials of other taxable property of the same class as that to which 
a taxpayer’s property belongs, while his is assessed at its full val- 
ue, violates his rights under the equal protection clause unless' 
the state itself provides an adequate remedy.®^ To remit him to 
forcing the taxing oflBcials to raise the valuations of the under- 
assessed property to the statutorily required value is not an ade- 
quate remedy.®* A prohibited discrimination may also result 
from the tax officials treating all property of a given class as of 
the same value where that is contrsiry to the facts.®® It is im- 
material in cases of the type herein considered that the taxpayer 
who is being discriminated against has been taxed in accord- 
ance with the applicable statutes. The discriminatory enforce- 
ment of the statute invalidates its application to his case, and 
he is entitled to have his property assessed on the same basis 
as those in whose favor the discrimination was made. The same 
rules would apply in any case in which there was a systematic 
and intentional difference in the percentages of the true value at 
which property of the same class was assessed. The principle 
applies only where the discrimination is between different units 
of property, or other tax subjects, belonging to the same class.®* 
Its application has thus far been principally in the field of prop- 
erty taxes, but it is equally applicable to all forms of taxation. 
State constitutional uniformity clauses have also been held to 


61 SIOUX CITY BRIDGE CO. T. 
DAKOTA COUNTY, 260 U.S. 441, 43 
S.Ct. 190, 67 L.Ed. 340, 28 AX.R. 
979, Black’s Cas. GoBStitutional Law, 
2d, 589. 

53 SIOUX CITY BRIDGE CO. T. 
DAKOTA COUNTY, 260 U.S. 441, 43 
S.Ct. 190, 67 L.Ed. 340, 28 A.L.R. 979, 
Black’s Cas. Constitutional Law, 2d, 
589 j lowa-Des Moines Nat. Bank v. 


Bennett, 284 U.S. 239, 52 S.Ot 133, 
76 L.Ed. 265. 

53 Cumberland Coal Co. t. Board 
of Revision of Tax Assessments In 
Greene County, 284 U.S. 23, 52 S.Ct 
48, 76 L.Ed. 146. 

64 As to when property belongs to 
the same class, see, in addition to 
cases already cited, Concordia Eire 
Ins. Co. V. Illinois, 292 U.S. 535, 54 
S.Ct. 830, 78 L.Ed. 1411. 
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prohibit administrative discriminations of the kind herein con- 
sidered.®® 

Territorml Uniformity 

The states of our system exercise their functions in part 
through a central state government and in part through local 
political subdivisions. The state and the local subdivisions both 
exercise taxing powei^. This system has given rise to several 
important problems in the application of the various constitu- 
tional limitations upon the taxing powei'. The majority of these 
have arisen under state constitutional provisions. It is the gen- 
erally accepted principle that a local political subdivision may tax 
only for purposes pertaining to the district itself.®® Its basis is 
not always clearly stated m the decisions applying it, but the 
opinions in which its basis is expressly indicated generally find 
that in the uniformity clause of the state’s constitution.®’ It has 
been applied to prevent the legislature from compelling one tax 
district to tax for a purpose not pertaining to it,®* but is often 
held not to prevent it from authorizing such district to do so.®* 
The requirement of territorial uniformity is also violated when a 
part of a given tax district is either taxed alone to defray costs 
incurred for the benefit of the whole district, or is more heavily 
taxed therefor than are other parts of the district,®® and when 
a whole district is taxed to defray the costs incurred by a part 
thereof in performing a function pertaining to the latter.®’ These 
principles are intended to insure a fair distribution of the tax 
burden in a government embodjdng the theory of local self-gov- 
ernment, and their application implies a more or less definite the- 
ory as to the functions pertaining to both the central state gov- 
ernment and the several local subdivisions. Each state may de- 


K Cummings v. Merchant’s Nat. 
Banh, 101 U.S. 153, 25 L.Bd. 903; 
White River Lumber Co. v. State, 
175 Ark. 956, 2 S.W.2d 25. , 

66 Steiner v. Sullivan, 74 Minn. 498, 
77 N.W. 2S6; Gotham v. Coffman, 111 
Ark. 108, 163 S.W. 1183. 

67 Campbell County v. City of New- 
port, 174 Ky. 712, 193 S.W. 1, L.R.A. 
1917D, 791. 

58 Board of Oom’rs of Jackson 
County V. State ex rel. Shields, 155 
Ind. 604, 58 N.E. 1037. 


59 Lund V. Chippewa County, 93 
Wis. 640, 67 N.W. 920, 34 L.R.A. 131 ; 
Callam v. Saginaw, 50 Mich. 7, 14 
N.W. 677. 

60 Gotham v. Coffman, 111 Ark. 108, 
163 S.W. 11S3; Campbell County v. 
County of Newport, 174 Ky. 712, 193 
S.W. 1, L.B.A.1917D, 791 ; Simmons 
V. Erieson, 54 S.D. 429, 223 N.W. 
342. 

61 Simon v. Nortbrup, 27 Or. 487, 
40 P. 560, SO L.R.A. 171. 
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termine for itself what functions it wishes to retain for its central 
government, which of them it wishes to impose upon its local 
political or governmental subdivisions, and upon the character 
of the subdivisions upon which it wishes to impose the latter func- 
tions. The principles of territorial uniformity must be applied 
in the light of each state’s action m these matters. There are 
several important tests invoked in determining whether they 
have been violated. A district is not being made to bear a tax 
burden in violation of the requirements of territorial uniformity 
if it receives the benefits of the expenditure of the proceeds of 
the tax,®* or if it is reasonably chargeable with responsibility for 
the situation that created the need for the expenditure for which 
the proceeds of the tax are used.®® These tests are used not only 
to determine whether a district is being taxed for a purpose not 
pertaining to it at aU, but also for determining whether it is being 
made to bear an unjustified part of the cost of performing a fimc- 
tion belonging to a larger district of which it is a part.®* Prob- 
lems of the latter type arise principally because there are certain 
functions the performance of which may validly be shared by 
several governmental units. It has, for example, been held that a 
state may divide the costs of providing a highway system for 
the state between it and the governmental units through which 
particular parts of the highway run.®® 

The problem of territorial uniformity has sometimes arisen in 
connection with laws providing for the distribution to local po- 
litical or governmental subdivisions of the proceeds of taxes lev- 
ied throughout the whole state. No question would arise if the 
local units were required to expend the amounts received for 
the local execution of a function pertaining to the state itself. 
The problem arises so far as the local unit is required or permit- 
ted to use the amounts received for purely local purposes. The 
Supreme Court of the United States has recognized that such a 
system might produce such an extreme inequality in the distri- 


Steiner v. SulUran, 74 Minn* 
498, 77 N.W. 286; Milwaukee Coun- 
ty V. Halsey, 149 Wis. 82, 136 N.W. 
130; Kinney v. City of Astoria, 108 
Or. 514, 217 P. 840; Commonwealth 
ex rel v. Sparks, 201 Ky, 5, 255 S. 
W. S59; Wilson v. Lambert, 168 U* 
S. 611, 18 S.Ct. 217, 42 L.Ed. 599; 
Mobile County v, Kimball, 102 U,S. 
691, 26 L.Ed. 238* 


■age Commission, 178 Wis. 34, 189 
N.W. 484. 

64 See Campbell County t* County 
of Newport, 174 ■ Ky. 712,' 193, 

1, L.R.A.1917D, 791 ; Steiner y. Sulli- 
van, 74 Minn. 498, 77 N.W. 2S6. 

65 Murray y. Smith, 117 Minn. 490, 
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Gas.l913D, 548; Alexander v. Mcln- 
nis, 129 Minn. 165, 151 N.W. 899. 
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bution of the tax burden as to violate the due process and equal 
protection clauses of the Fourteenth Amendment, but it has 
never yet held that any actual system of that character did so 
violate either or both of said clauses.®® It is quite probable that 
the use of the proceeds received by a local unit for purely local 
purposes will be held not to violate said constitutional provisions, 
and it is certain that the Supreme Court will give a state a wide 
discretion in determining what functions are of suflacient state- 
wide importance to permit their execution even through local 
units subsidized from tax revenues collected by a state-wide tax. 
The courts of many states have construed the uniformity clauses 
of their respective state constitutions to limit the distribution of 
state tax revenues to local units for xise by them. They have per- 
mitted their use for local activities having a state-wide signifi- 
cance, but have held the principles of territorial uniformity vio- 
lated if the local units are permitted or required to use the 
amounts received by them for purely local purposes.®’ States 
belonging in this group apply the same principles where tax rev- 
enues raised within a given district are distributed to its sub- 
divisions.®* The courts of some states have held that the uni- 
formity clauses of their respective constitutions applied only to 
the levy of taxes, and not to the distribution of their proceeds.®® 
A state that resorts to the system herein considered does not vio- 
late the equal protection clause merely because a given locality 
or district contributes more than it receives back in the distribu- 
tion of the proceeds of the tax.™ It is clear, however, that, what- 
ever be the limits imposed on this system by the constitutional 
provisions herein considered, they do not prevent a wide use of 
grants in aid from the state treasury to the state’s local subdi- 
visioiK. 


6® Dane T. Jackson, 256 U.S. 589, 
41 S.Ct 566, 65 DEd. 1107. See also 
KnigMs Y. Jackson, 260 U.S. 12, 43 
S.Ot 1, 67 D.Ed. 102; Joslin Mfg. 
Co. Y. City of Providence, 262 U.S. 
668, 43 S.Ct. 684, 67 L.Ed. 1167. 

State ex rel. Van Dyke v. Cary, 
181 Wis. 564, 191 N.W. 546 (distribu- 
tion of proceeds of state income tax 
to local units for paying teachers* 
pensions held valid); Priedlander v. 
Corman, 126 Ohio St 163, 184 N.E. 
530 (distribution of state tax reve* 
nues to local units for use for local 
purposes held invalid) ; Berry v. Fox, 


114 W.Va. 513, 172 S.B. 896 (dis- 
tribution of state funds to local units 
for use to pay off school bonds and 
road bonds held invalid). 

68 State ex rel. City of New Prague 
V. Scott County, 195 Minn. Ill, 261 
N.W. 863 ; Kobbinsdale, Village of 
V. Hennepin County, 199 Minn. 203, 
271 N.W. 491. 

69 Greene County v. Snow Hill H. 
Co., 197 N.G. 419, 149 S.B. 397. 

WDane v. Jackson, 256 U.S. 589, 
41 S.Ot. 566, 65 DEd. 1107. 
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Special Assessments 

A state may create local subdivisions endowed with a power of 
local taxation either for general governmental purposes or for 
specific and limited purposes. The due process and equal pro- 
tection clauses of the Fourteenth Amendment have never been 
held to have been violated by the creation of a political subdivi- 
sion with general powers of local government, or by the deter- 
ipination of its geographical boundaries by the legislature or un- 
der its authority.’’’- This statement does not hold for districts 
created for a special or limited purpose. The due process clause 
prohibits even the legislature from including within a district 
created for a definite purpose those lands which can receive nei- 
ther a direct nor indirect benefit from the execution of that pur- 
pose. It has, accordingly, been held that lands that could by 
no possibility benefit directly or indirectly from the construction 
and maintenance of a levee could not validly be included within 
the levee district,’’* and that the inclusion of submerged lands 
within a school district merely in order to tax it and thus relieve 
the burden on other lands within the district was so arbitrary as 
to violate the due process clause.’’* That clause is not, however, 
violated by the inclusion within a district of lands that wiU re- 
ceive a direct or indirect benefit from the improvement for whose 
construction the district was organized.’’* Neither does it require 
that all the lands that can receive a direct or indirect benefit from 
the improvement shall be included.’’® These principles apply not 
only when the district is created by the state legislature but also 
when created by any body exercising legislative powers such as 
a city council.’’® They apply also where the district is created by 
administrative action under legislative authority. The taxpayer 
is, however, entitled to notice and an opportunity to be heard on 


See Hunter v. City of Pitts- 
burgh, 207 U.S. 161, 2S S.Ct. 40, 52 
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den resulting from the annexation). 

Myles Salt Co. v. Board of 
Com’rs of Iberia & St. Mary Drain- 
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75 Butters v. City of Oakland, 26S 
U.S. 162, 44 S.Ct 62, , 68 L.Ed. 228 1 
Goldsmith v. George G. Prendergast 
Const Co., 252 U.S. 12, 40 S.Ct 273, 
64 L.Ed. 427. 

• 76 Gast Realty & Investment Co. t® 

Schneider Granite Co., 240 U.S. 55» 
36 S.Ct 400, 60 L.Ed. 526. 
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the inclusion of his land within a special improvement district es- 
tablished by administrative action to which he is not entitled 
where the district is directly established by legislative action.” 
The theory on which special improvement districts are created is 
that the lands within the district will derive a special direct or 
indirect benefit therefrom. The fact, however, that the total 
costs of the improvement wiU exceed the total benefits therefrom 
does not itself show a violation of the due process clause, but is a 
factor in determining whether the system and the levies there- 
under are whoUy arbitrary and thus invalid.’® 

The costs incurred by a special improvement district may be 
distributed over the lands within it in many ways. It does not 
violate due process to spread them on the basis of the value of 
the property in the same manner as general taxes are distribu- 
ted.” The usual practice is to distribute them on the basis of the 
benefits received from the improvement. The particular factor 
used to measure the relative benefits of the different parcels 
varies with the tj^ie of improvement. It is, however, essential 
that, if the amount assessed against a part of the benefitted prop- 
erty is determined by and limited to the benefits it receives, that 
assessed against other benefitted property shall be similarly de- 
termined and limited. The use of methods for distributing the 
costs on the basis of benefits violates the due process and equal 
protection clauses if they produce an undue inequality.®® An as- 
sessment grossly in excess of the benefits received violates the 


7T Browning v. Hooper, 269 U.S. 
S96, 46 S.Gt 141, 70 L.Ed. 330. 

'5'8 Butters v. City of Oakland, 263 
U.S. 162, 44 S.Ct. 62, 68 L.Ed. 228; 
Roberts t. Richland Irr. Dist, 289 
U.S. 71, 53 S.Gt. 519, 77 U.Ed. 1038; 
Road Imp. Dist. No. 1 of Franklin 
County, Ark., V, Missouri Pac. R. Co., 
274 U.S:, 188, 47 . S.Gt. ' 563, 71 L.Ed. 
992 ; Village of Norwood v. Baker, 
172 U.S. 269, 19 S.Ct 187, 43 L.Ed. 
443 . ■ ' 

*7^ Memphis & C. R. Co. v. Pace, 
282 U.S. 241, 51 S.Gt. 108, 75 L.Ed. 
315, 72 A.L.R. 1096. 

sowithnell r. Riiecking Const. Co., 
249 U.S. 63, 39 S.Ct 200, 63 L.Ed. 
479 (sustains distribution of paving 
costs on area basis); French v. Bar- 


ber Asphalt Paving Co., 181 U.S. 324, 
21 S.Ct 625, 45 L.Ed. 879 (sustains 
distribution of paving costs on front 
footage basis) ; Kansas City South- 
ern R. Co. V. Road Imp. Dist. No. 6 
of Little River County, Ark., 256 U. 
S. 658, 41 S.Ct 604, 65 L.Ed. 1151 
(holds invalid distribution of road 
construction costs by one rule in the 
case of farm and city lands and by 
another rule in the case of railroad 
right of way) ; Road Imp. Dist. No. 
1 of Franklin County, Ark., v. Mis- 
souri Pac. R. Co., 274 U.S. 188, 47 
S.Gt 563, 71 L.Ed. 992 (holds invalid 
a distribution of road construction 
costs on basis of value of realty in 
case of taxpayers other than rail- 
roads whose shares were based on val- 
ue of realty and personalty). 
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due process clause if the costs are being distributed on that bas- 
is, “ but, if the whole or part of the costs are defrayed by resort 
to the general power to tax, then the tax is not invalid merely 
because the total paid with respect to any given parcel of land 
exceeds the benefits received by it even where the relative contri- 
butions of the different parcels to this general tax are based 
on the benefits received by them from the improvement.®* The 
method of special assessments may be resorted to with respect 
to past improvements, at least as long as these stiU exist.*® There 
is nothing in the federal Constitution that requires a state to de- 
fray the cost of special improvements benefitting particular lands 
by the system of special assessments based on benefits. It may, 
if it wishes, rely wholly upon its power to levy general taxes.®* 

Classification and Federal Privileges Clause 
Section 1 of the Fourteenth Amendment provides that no state 
shall make or enforce any law abridging the privileges or im- 
munities of citizens of the United States. It was only recently 
that this was interpreted to limit a state in classifying for tax 
purposes. A state income tax law exempted interest on loans 
made at less than a specified rate of interest if the loan was made 
within it but not if the loan was made outside the state. It was 
held that the right of a citizen of the United States residing with- 
in the state to make loans outside that state was a privilege of 
federal citizenship, that the provision of the tax statute limi tin g 
the exemption of interest to that derived from loans made with- 
in the state discriminated unreasonably against the exercise of 
that privilege, and that such discrimination abridged it in viola- 
tion of the constitutional provision. The prevailing opinion foimd 
the discrimination unreasonable in part because it subserved no 
legitimate state policy.*® 


81 Road Imp. Dist. No; 1 of Frank- 
Hn County, Ark., y. Missouri Pac. R. 
Co., 2T4 U.S. 1S8, 47 S.Ct 563, 71 
L.Ed. 992; Village of Norwood t. 
Baker, 172 U.S. 269, 19 S.Ot 187, 43 
L.Ed. 443. 

8S Roberts t. Richland Irr. Dist., 
289 U.a 71, 53 S.Ot. 519, 77 L.Ed. 
103a 


83 Phillip Wagner, Inc., t. Leser, 239 
U.S. 307, 36 S.Ct. 66, 60 L.Ed. 23a 

84 Memphis k 0. R. Co. y. Pace, 282 
U.S., 241, 51 S.Ct 108, 75: L.Ed. 315, 
72 A.L.R. 1096. 

85 Colgate T. Harvey, 296 U.S. 404, 
56 S.Gt. 252, 80 L.Ed. 299, 102 A.L.B. 
64. The Court also held the dis- 
crimination violative of the equal 
protection clause;, 
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RETROACTIVE TAXATION «« 

287. The dne process clause of the Fourteeuth Amendment pro- 
hibits a state from giving arbitrary retroactivity to its tax 
laws. The constitutions of some of the states contain speci- 
fic provisions against retroactive taxation. 

The term “retroactive taxation” is applied to several quite dis- 
similar situations. It may mean the present creation of a tax lia- 
bility imposed with respect to transactions already past, or the 
present creation of a tax liability whose amount is measured by 
factors already past. A state is limited by the due process 
clause of the Fourteenth Amendment in presently imposing a lia- 
bility based on, or measured by, past factors. It is seldom, if 
ever, that property taxes are imposed for years prior to that 
when the law imposing them is enacted. It has been intimated 
that such a procedure would amount to confiscation,®’ and it is in- 
valid where the state constitution prohibits aU retroactive laws.®* 
A legislature does not, however, invalidly impair vested rights or 
violate due process by curative laws validating taxes theretofore 
Illegally levied if the defect was one that did not go to the juris- 
diction to levy the original tax,®® and a curative law validating a 
tax, theretofore levied under a statute that was invalid because of 
a formal defect, has been held not invalidly to impair vested 
rights.*® The due process clause of the Fourteenth Amendment 
is not violated by retrospective legislation validating an illegally 
organized special assessment district,®’ or authorizing the levy of 
special assessments for past improvements stUl in existence.®* 
Such legislation has, however, been held to violate a state con- 


discussion of retroactive fed- 
eral taxation, see Ciiapter T, Sec- 
tions 128-180. 

8"^ See First Nat. Bk. v. Covington, 
0 Clr., 108 F. 523 ; but see Welch v. 

Henry, 805 U.S. , 59 S.Ct. 121, 83. 

li.Ed.. . . 

88 Castleberry t. Coffee, Tex.Com. 
App., 272 S.W. 767. 

80 Held valid: Marion County v. 
Louisville & N. B. Co., 91 Ky. 388, 
15 S.W. 1061; Bichman v. Super- 
visors of Muscatine County, 77 Iowa 
513, 42 N.W. 422, 4 L.B.A. 445, 14 


Am.St.Bep. 308. Held invalid, People 
ex rel- v. Chicago, M. & St. I^. B. Co., 
321 III. 409, 152 N.E. 560; Inhabi- 
tants of Otisheld v. Scribner, 129 Me. 
311, 151 A. 670. 

00 Chicago B, I. & P. B. Co. v. Eos- 
enbaum, 212 Iowa 227, 231 N.W. 
646. 

91 Charlotte Harbor & N. R. Co. v. 
Welles, 260 U.S. 8, 43 S.Ct. 3, 67 
L.Ed. 100. 

93 Phillip Wagner, Inc., T. Leser, 
289 U.S, 207, 36 S.Ct. 66, 60 L.Ed 
230.- 
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stitutional provision prohibiting retrospective legislation.®® These 
principles would apply as well to other than property taxes and 
special assessments. The rule, as generally formulated with 
respect to privilege taxes, is that due process prohibits tlie levy 
of a tax on a privilege that has been completely exercised prior 
to the enactment of the law imposing the tax. This principle has 
been frequently applied to inheritance taxes on inter vivos trans- 
fers includible among those subject to tax. If the transferror 
has completely divested himself of his interest prior to the en- 
actment of the law, the transfer cannot be constitutionally tax- 
ed.®^ If he retained any interest at that time which persisted 
until his death, due process permits the tax to be imposed.®® The 
same principles have been applied to prevent the taxation of the 
mere going into possession of an estate vested in interest prior 
to the date of the taxing statute’s enactment.®® A statute enact- 
ed after a decedent’s death may validly tax the transfer of any 
part of the estate’s property remaining undistributed when the 
statute was passed.®’ The same principles govern changes 
in inheritance tax statutes affecting such matters as exemptions 
and rates.®® The general rule is that a vested interest is protect- 
ed against impairment or diminution through a subsequent 
change in the tax law.®® Income taxes are usually imposed on 
the income received during the whole of the calendar year dur- 
ing which the tax law is enacted even when enacted subsequent 
to its commencement, but are at times imposed with respect to 
income received prior to the year of the law’s enactment This is 
generally held to involve no unconstitutional retroactivity ex- 


©3 Gast Realty & Investment Co. r. 
Sclineider, 296 Mo. 687, 246 S.W. 177. 

MCoolidge V, Long, 282 U.S. 582, 
51 S.Ct. 306, 75 L.Ed. 562. 

asBinney v. Long, 299 U.S. 280, 
57 act. 206, 81 L.Ed. 239; Salton- 
stall V. Saltonstali, 276 U.S. 260, 
48 S.Ct 225, 72 L.Ed. 565; In re 
Scbmidlapp’s Estate, 236 N.X. 278, 
140 N.E. 697. 

96 In re Pelfs Estate, 171 N.Y. 48, 
’6S N.E. 789, 57 L.E.A. 540, 89 Aim 
StRep. 791. 

97Caiien v. Brewster, 203 U.S. 543, 
27 S.Ot. 174, 51 L.Ed. 310, 8 Ann.Cam 
215. 


98 Magee v. Commissioner of Cor- 
porations and Taxation, 256 Mass. 
512, 153 N.E. 1. 

99 Hunt V. Wicht, 174 Cal. 205, 
162 P. 639, L.R.A.1917C, 961; Goo- 
lidge V. Long, 282 U.S. 582, 5l S.Ct 
306, 75 L.Ed. 562. 

I Welch V. Henry, 223 Wis. 319, 
271 N.W. 68; aft’d, 305 U.S. — , 59 
S.Ct 121, 83 L.Ed. — Stanley v. 
Gates, 179 Ark. 886, 19 S.W.2d lOOO ; 
People ex rei. Stafford v. Travis, 231 
N.Y. 339, 132 N.E. 109, 15 A.L.R. 1319 ; 
contra, Norman t. Bradley, 173 Ga. 
482, 160 S.E. 413. 
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cept where the constitution expressly prohibits all retrospective 
legislation or all retroactive taxation.® The same rule prevails 
with respect to other changes involving increases in tax liability, 
such as those that redefine income.® It appears that state courts 
have in the past been more inclined to find a prohibited degree of 
retroactivity present in tax laws than has the federal Supreme 
Court. 


TAX PROCEDURE 


288. The due process clause of the Fourteenth Amendment requires 

that a taxpayer shall be given notice of, and an opportunity 
to be heard on, any matters on which depend the validity, 
existence, and amount of any tax liability imposed upon him, 
except where the matter is one such that a hearing there- 
on can have no effect upon a decision on any of these fac- 
tors. 

289. Said clause is not violated by the adoption by a state of any 

fair and reasonable method for enforcing the taxes imposed 
by it. 

A tax constitutes a liability which must ultimately be discharg- 
2d by payment unless remitted or forgiven. A state’s tax laws 
define both the conditions on which the liability for the tax arises, 
the principles by which its amount is to be determined, and the 
time and manner of its pa 5 mient or satisfaction. It is essential 
to the existence of a tax liability that the statute imposing it be 
constitutional, and that in a given case the facts exist on the ex- 
istence of which the statute conditions the accrual of the liability. 
The validity of the statute, eind the ascertainment of the condi- 
tions on which its terms make the accrual of the tax depend, are 
questions of law. The right of a taxpayer to be heard on those 
matters, and to an opportunity to have an ultimate judicial de- 
termination thereon, is so clear that the issue practically never 
comes before the courts except to have it determined whether 
the procedure sufficiently accords it.^ The existence of the requi- 
site facts and conditions in any given case, however, is a question 
of fact the decision of which involves the exercise of administra- 
tive or quasi- judicial functions. The same analysis as that given 


2 Smith V. Dirckx, 283 Mo, 188, 223 
S.W. 104/11 

SFilioli, Inc., v. Johnson, 4 Cal.2d 
€62, 51 P.2d 1093 ; West v. Tax Com- 
mission, 207 Wis. 557, 242 N.W. 165, 


4 See discussion in Anniston Mfg. 
Co. V. Davis, 301 U.S. 337, 57 S.Gt 
816, 81 L.Ed. 1143. 




686 TAXIHG POWEBS OF STATES— LIMIXATIONS Ch, 17 

with respect to the existence of a tax liability applies to the prob- 
lem of its measurement The general rule is that due process re- 
quires that the taxpayer be accorded an opportunity to be heard 
at some stage in the proceedings before his liability is irrevoca- 
bly fixed with respect to all matters the ascertainment of which 
involves the exercise of such administrative or quasi- judicial 
functions so far as those matters affect the existence or extent 
of his liability.® It is not essential that this opportunity be ac- 
corded him at one particular stage rather than another, and it 
is immaterial whether it be accorded before the amount of the 
tax is determined or in subsequent proceedings for its collection.® 
The requirements of due process as to an opportunity to be heard 
are invariably held to be satisfied if the tax is collectible only by 
a judicial proceeding in which the taxpayer is permitted to inter- 
pose every defense affecting the validity or amount of the tax, 
or if he is permitted to do so in a judicial proceeding to enjoin the 
collection of the tax.’ No prior opportunity to be heard need be 
accorded where the law provides for the procedures last referred 
to.* Due process does not require that the taxpayer be accorded 
a judicial hearing on issues of fact, but is satisfied if he is allowed 
a full and fair hearing before an administrative officer or board.® 
The opportunity to be heard with respect to any such matter must 
be that of being heard before those whose decision thereon is 
final.“ The right to a hearing includes that of presenting facts 
and arguments in support of the taxpayer’s position.’’ A taxpay- 
er who fails to take advantage of the opportunity to be heard ac- 
corded him loses his right to object to an assessment made against 


6 Turner v. Wade, 254 U.S. 64, 41 
S.Ot. 27, 66 L.Ed. 134. 

6 Winona & St Paul Land Co. t. 
State of Minnesota, 159 U.S. 526, 
16 S.Ct 83, 40 L.Ed. 247; Pitts- 
burgh, 0., 0. & St L. K. Co. T. 
Board of Public Works of West Vir- 
ginia, 172 U.S. S2, 19 S.Ct 90, 43 
L.Ed. 354. 

7 Winona & St Paul Land Co. w 
State of Minnesota, 159 U.S. 526, 
16 S.Ct 83, 40 L.Ed. 247; Clement 
Nat Bank v. Vermont, 231 U.S. 120, 
34 S.Ot 31, 58 L.Ed. 147;, .McMillen 
V. Anderson, 95 U.S. 37, 24 L.Ed. 
335. 


8 Pittsburgh, C., C. & St L. B. Co. 
T. Board of Public Works of West 
Virginia, 172 U.S. 32, 19 S.Ct 90, 43 
L.Ed. 354; Wells Fargo & Co. v. 
State of Nevada, 248 U.S. 165, 39 S. 
Ct 62, 63 L.Ed. 190. 

& Palmer v. McMahon, 133 U.S. 660, 
10 S.Ct 324, 33 L.Ed. 772. 

10 Turner v. Wade, 254 U.S. 64, 41 
S.Ct ■ 27, 65 L.Ed. 134 ; cf. Farn- 
comb V, City and County of Denver, 
252 U.S. 7, 40 S.Ct 271, 64 L.Ed. 
424. 

11 Londoner v. City and County of 
Denver, 210 U.S. 373, 28 S.Ct 70S, 
62 L.Ed. 1103. 
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If, however, his failure was due to reliance upon a decision 
of a state’s highest court under which he had no right to be heard 
on a given matter, the subsequent reversal of that decision at a 
time when his right to be heard had lapsed cainnot validly deprive 
him thereof. The right to a hearing may not be denied for 
failure of a taxpayer to file a return required by law where such 
denial would be arbitrary,** but may be denied for such failure 
if it does not produce arbitrary results.*® The right to a hearing 
has in fact been most frequently protected with respect to valua- 
tions of property for tax purposes. It is, however, not required 
even with respect thereto if the taxpayer’s liability will not be 
affected by a decision thereon, as is the case where a reviewing 
board increases the valuation of aU property within its district 
by a uniform percentage.*® This rule is merely an application of 
a broader principle that the right to be heard does not include 
matters the decision on which can have no effect upon either 
the existence or amount of a tax. This is true with respect to 
the amount of every tax the amount of which has been fixed 
by the legislature at a specific amount.*’ The same principle 
applies to every matter on which the legislative judgment is 
final even though the existence or amount of a tax are depend- 
ent thereon, such as the necessity for a given improvement the 
cost of which is to be defrayed by an assessment of benefitted 
property.** 


l»Cliicago, M., St. P. & P. P. Go. 
y. Bisty, 276 U.S. 567, 48 S.Ct 396, 
72 L.Ed. 703; McGregor v. Hogan, 
263 U.S, 234, 44 S.Ct 60, 68 L.Ed. 
282. 

IS Brinkerhoff-Paris Trust & Sav- 
ings Co. Y. Hill, 281 U.S. 673, 60 S. 
Gt 451, 74 L.Ed. 1107. See also 
Orcutt V. Crawford, 10 Cir., 85 P.2d 
146. 

H Centra! of Georgia E. Co. Y. 
Wright, 207 U.S, 127, 28 S.Ct 47, 
52 L.Ed. 134, 12 AiiB.Cas. 463. , ■ , 

15 Pullman Co. y. Knott, 235 U.S. 
23, 35 S.Ct 2, 59 HEd. 105. 

16 Bi-Metallic Iny, Co. v. State 
Board of Eanalization, 239 U.S. 441, 
36 S.Ct 141, 60 L.Ed. 372. As to 
whether a reviewing hoard violates 


due process where it Increases the 
value of particular property without 
specific notice to its owner, see Bev- 
eridge V. Baer, 59 S.D. 563, 241 N.W. 
727, 84 A.L.K. 189 (that it does); 
Shell Petroleum Corporation v. State 
Board of Equalization, 170 Okl. 581, 
41 P.2d 106 (that it does not where 
statute fixes date and place of 
board's meeting). 

17 Hodge V. Muscatine County, 196 
U.S. 276, 25 S.Ct. 237, 49 L.Ed. 477. 

18 Parsons v. District of Columbia, 
170 U.S. 45, 18 S.Ct. 521, 42 L.Ed. 
948. For other applications of the 
principle,, see Williams v. Eggleston, 
170 U.S. 304, 18 S.Ct 617, 42 L.Ed. 
1047 (legislative creation of a taxing 
district); Hancock v. City of Mus- 
kogee, 250 U.S. 454, 39 S.Ct 528, 63 
L,Ed. 1081 (apportionment of assess- 


688 TAXING POWERS OP STATES — ^LIMITATIONS Oh. 17 

Notice to the taxpayer is an essential element in his right 
to have an opportunity to be heard. Due process does not re- 
quire any particular form of notice but is satisfied by any form 
that may reasonably be expected to inform a taxpayer that a 
matter affecting his interests is to be determined and an oppor- 
tunity afforded him to be heard with respect thereto. It is suf- 
ficient in assessing taxes that the statute names the time and 
place for the meeting of the assessing board, ^ and notice by pub- 
lication is adequate for instituting proceedings for the collec- 
tion of taxes.*® Due process requires that the law itself provide 
for giving some adequate form of notice, and it is not sufficient 
if notice has in fact been given as a matter of grace.*^ The right 
to notice exists only with respect to matters as to which the 
taxpayer is entitled to an opportunity to be heard.** 

Collection of Taxes 

A state is subject to very few constitutional limitations in the 
collection of taxes imposed by it. It does not deprive a person 
o4his property without due process of law to compel him to 
collect and pay over a tax due from another with respect to a 
transaction to which both are parties. A merchant may, ac- 
cordingly, be forced to collect a sales tax imposed upon pur- 
chasers and due with respect to sales made by him.*® The fact 
that he is put to expense in collecting the tax does not deprive 
him of property without due process of law. A person may also 
be made to pay a tax due from another if proper provision is 
made to protect him against loss. Thus the owners of bonded 
warehouses can be made to pay a tax due from the owners of 
the goods therein where the former are given a lien for the 
amounts paid upon such goods.** In all the cases in which meth- 
ods of this character have been sustained, there existed a rela- 
tionship between the person made to collect or pay the tax and 


ment on a basis involving merely a 
mathematical computation). 

19 Pittsburgh, 0., C. & St. L. R. Co. 
V. Backus, 154 U.S. 421, 14 S.Ct 
1114, 88 L.Ed. 1031. 

20 Winona & St Paul Land Co. v. 
State of Minnesota, 159 U.S. 526, 16 
S.Ct 83, 40 L.Ed. 247. 

21 Security Trust & Safety Vault 
Co. V. City of Lexington, 203 U.S. 
323, 27 S.Ct 87, 51 L.Ed. 204. 


22 Parsons y. District of Columbia, 
170 U.S. 45, 18 S.Ct 521, 42 L.Ed. 
943. 

23 Johnson v. Diefendorf, 56 Idaho 
620, 57 P.2d 1068, 

. .24Carstairs V., Cochran, '193 .U.S. 
10, 24 S.Ct 318, 48 L.Ed. 596. See 
also Illinois Cent R. Co. v. Common- 
wealth of Kentucky, 218 U.S. 551, 31 
S.Ct 95, 54 L.Ed. 1147. 


§§ 288-289 


TAX PROOBDTOE 


689 


the person from whom it was due with respect to the transac- 
tion or property on which the tax was levied. They would not 
justify a law imposing upon a person a general duty to collect 
or pay taxes due from another at his own expense or risk. 

A state is not prevented by the due process clause of the 
Fourteenth Amendment from enforcing the collection of prop- 
erty taxes by an administrative or judicial sale of the property, 
at least not where the procedure affords the owner thereof ade- 
quate opportunity to protect his interest therein.®® Neither is 
that provision violated by imposing upon residents a personal 
liability for taxes upon their property within the state.®® It is 
not wholly clear how far a state is permitted to impose a per- 
sonal liability upon non-residents for taxes that it may validly 
impose upon them or their property. It has been held that 
the state of corporate domicile might impose a personal liability 
upon non-resident shareholders for a tax upon their shares as 
a condition on their right to acquire and own them.®* It has 
also been held that a state does not violate due process by col- 
lecting from the owner’s local administrator taxes due it on 
property for the period when it was owned within it by a non- 
resident.®* It has, however, been held that an assessment of a 
property tax is in the nature of a judgment, and that to impose 
a personal liability therefor upon a non-resident owner takes 
his property without due process of law, at least where he has 
not appeared in any of the proceedings leading up to the levy- 
ing of the assessment.®* It is difficult to state, in the light of 
these several decisions, just under what circumstances a state 
may, consistently with due process, impose a personal liability 
upon non-residents for taxes on property owned by them with- 
in it.*® There can be no doubt that it could impose a personal 
liability upon non-residents for tcixes on transactions or busi- 
ness conducted within it by the non-residents or their agents.®* 


86 King V. Mullins, 171 U.S. 404, 
18 S.Ct. 925, 43 L.Ed. 214 ; Kentucky 

Union Co. V. Commonwealth of Ken- 
tncky, 219 U.S. 140, 31 S.Ct. 171, 55 
L.m:i37. : 

Palmer T. McMahon, 133 U.S. 
660, 10 S.Ct. 324, 33 L.Ed. 772. 

ss? Corry v. City of Baltimore, 196 
U.S. 466, 25 S.Ct. 297, 49 L.Ed. 656. 

28 Bristol V. Washington County, 
Hottsohaefer Coxst.Law — 44 


177 U.S. 133, 20 S.Ct. 585, 44 L.Ed. 

701. 

29 Dewey v. City of Des Moines, 
173 U.S. 193, 19 S.Ct. 379, 43 L.Ed. 
665. 

30 See Nickey v. State of Mississip- 
pi, 292 U.S. 393, 54 S.Ct. 743, 78 L. 
Ed. 1323. 

31 See Collector of Taxes of Boston 
V. Kising Sun Street Lighting Co., 
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No taxpayer has a vested right in the procedure for the col- 
lection of a tax which was in force when the tax accrued. A 
statute enacted thereafter does not violate due process if ap- 
plied to prior taxes, and interest may be imposed upon delin- 
quent taxes by a law enacted subsequent to the time of their 
accrual.®* 

229 Mass, 494, 118 N.E. 871, and 32 League t. State of Texas, 184 U, 
Oreenbaum t. Commonwealtb, 147 S. 156, 22 S.Ct 475, 46 L.E4 478. 

Ky. 450, 144 S.W. 45, Ann.Cas.lOlSD, 

338. 
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THE POWER OF EMINENT DOMAIN 

290-293. Nature ■ of the Power. 

294-295. The Doctrine of Public Use. 

296-298. What Property May Be Taken. 

299-300. When Property is Deemed to Have Been Taken. 

„ 301-303. Compensation. 

304. Procedure. 

NATURE OF THE POWER 

29§. The power of emineBt domain is the power of a politically or- 
ganized society to condemn private property for a public 
use. The United States and each of the several states pos- 
sesses it. It may be delegated to private persons subject to 
the same limitations that apply when exercised by the pub- 
lic itself. 

291. The Fifth Amendment to the Constitution of the United States 

limits the federal government, and those to whom it may 
have delegated the power, in their exercise thereof by the 
requirement that private property shall not be taken for 
public use without just compensation. 

292. The constitutions of most of the states, and the due process 

clause of the Fourteenth Amendment to the federal Con- 
stitution, impose similar limitations upon the exercise of 
this power by a state or under its authority. 

293. The power of eminent domain can be exercised only in pursu- 

ance of legislative authority, and to the extent and in the 
manner designated by the legislature. 

The federal Constitution does not expressly include the pow- 
er of eminent domain among those conferred upon the United 
States or any of the departments of its government established 
thereby. The Fifth Amendment to it impliedly recognizes that 
the United States possesses the power by providing that private 
property shall not be taken for public use without just compen- 
sation, but; t^^ can scarcely . be construed as a grant to it there- 
of, It has, however, been held to possess it so far as necessary 
and proper for carrying into execution the powers delegated to 
the federal government, and to be entitled to exercise it with- 
in the territorial limits of a state without the latter's consent in 
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the same manner as its other powers are exercisable therein.^ 
It is not customary for a state’s constitution to either reserve that 
power to the state or to expressly grant it to any of the govern- 
mental departments established by that constitution. Each of 
the several states, however, possesses it. It is these facts that 
are denoted by the legal view that the power of eminent do- 
main is an inherent and essential power of sovereignty. It is fur- 
thermore a part of our constitutional theory that the power is 
legislative in character. This does not mean that every step 
in the process by which a person’s private property is taken for 
a public use is legislative. It means only that such property 
may be so taken only under legislative authority, and only to the 
extent and in the manner determined by the legislature.® Its 
decisions on the necessity for the taking of private property, 
and on the amount thereof and the estate therein that the pub- 
lic interest requires to be taken, are final and not subject to ju- 
dicial review if the taking is for a public use.® Nor are those 
whose property is to be taken for such use entitled to a hear- 
ing on those matters.* The legislature may confer the power of 
eminent domain upon the state’s political subdivisions,® upon any 
public agency or corporation created by it for governmental pur- 
poses,® and even upon private persons or corporations for ex- 
ercise by them in furnishing the public with what are generally 
called public utility services.’ There is no reason why one state 
should not confer upon a political subdivision or agency of an- 
other state the power to condemn property within the former, 
although there is no constitutional principle requiring it to do so. 
The general test of the validity of a legislative grant of the 
power of eminent domain to any public or private agency is not 
whether the agency is public or private but whether the power 
is to be exercised by that agency for a public use. The legis- 


iKohl V. United States, 91 U.S. 
367, 23 L.Ed. 449/ 

s FAIRCHILD T. CITY OF ST. 
PAUL, 46 Minn. , 640, 49 N.W. 325, 
Black’s Cas. Constitutional Law, 2d, 
; 594 ./. 

sPeople T. Smith, 21 N.Y. 595; 
Boston ¥. Talbot, 206 Mass. 82, 91 
■N.E. 1014'; Bindge Co. t. Los An- 
geles County, 262 U.S. 700, 43 S.Gt. 
689, 67 L.Ed. 1186. 


ty, 262 U.S. 700, 43 S.Ct 689, 67 L. 
Ed. 1186; Bragg V. Weaver, 251 U. 
S. 57, 40 S.Ct. 62, 64 L.Ed. 135. 

6 Boston V. Talbot, 206 Mass. 82, 
91 N.E. 1014. 

6 Bell’s Committee v. Board of Edu- 
cation of Harrodsburg, 192 Ky. 700, 
234 S.W. 311. 

7 Pitznogle v. Western Maryland 
R. Go., 119 Md. 073, 87 A. 917, 46 
L.R.A.,N.S., 319, 
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lature may in so conferring the power of eminent domain dele- 
gate to those upon whom it is conferred the final determination 
of those legislative questions upon which its own decision would 
be final if made by it, even without providing for a hearing there- 
on to the owners of the property that is to be taken.® The courts 
have taken the position that, since an exercise of the power of 
eminent domain is in derogation of the common right, statutes 
authorizing the appropriation of private property thereunder 
are to be strictly construed.® 

The exercise of the power of eminent domain is subject to im- 
portant constitutional limitations. The Fifth Amendment to the 
federal Constitution expressly provides that private property may 
not be taken for a public use without just compensation. This 
provision applies only to an exercise of the power by or under 
the authority of the United States. The constitutions of most 
of the states, however, contain an equivalent provision, and, in 
addition, the due process clause of the Fourteenth Amendment 
to the federal Constitution imposes a similar limitation upon 
the exercise of this power by or under the authority of the sev- 
eral states. It is also held that neither the United States nor any 
of the states may authorize the power to be exercised to ap- 
propriate private property for non-public uses. Its exercise by 
or under the authority of a state is also subject to the general 
limitations on state action contained in the federal Constitution. 
It has, however, been held that the power of eminent domain is 
so essential a part of a state’s sovereign powers that its legisla- 
ture may not contract not to exercise it. A purported legisla- 
tive contract not to exercise it in a given case is void, and the 
exercise of the power of eminent domain in derogation of the 
terms of such agreement does not invalidly impair the obligation 
of contracts within the meaning of the contract clause of the 
federal Constitution.^® But there have been state decisions in 
which the contract clause has been relied upon to defeat the ap- 
propriation of property, already dedicated by a private ovmer to 
a particular public use, for purposes of devoting it to another 
and inconsistent public use, although the due process clause is 

« Eindge Oo. v. Los Angeles Coun- Minn. 19T, 112 N.W. 395, 11 L.E.A., 
ty, 262 L.S. 700, 43 S.Gt. 689, 67 L. N.S., 105. 

Ed. 1186. 

10 Contributors to Pennsylyania 

9 Gillette V. Aurora Eys. Co., 228 Hospital t. City of Philadelphia, 245 
El. 261, 81 N.E. 1006; Minnesota U.S. 20, 38 S.Ct. 35, 62 L.Ed. 124. 
Canal & Power Co. v. Pratt, 101 


694 the power op EMINEIfT DOMAIN Oh. 18 

also generally invoked to support such decisions.^^ The constitu- 
tions of some of the states subject the exercise of the power of 
eminent domain to limitations other than those based on the 
due process clause of the Fourteenth Amendment and compara- 
ble state constitutional provisions.^ The principal problems of 
general importance are, however, those involving that due proc- 
ess clause and comparable clauses in state constitutions. The 
subsequent discussion will be almost wholly confined to their con- 
sideration. 

The power of eminent domain is but one of those by an ex- 
ercise of which government may take private property for its 
own purposes. The others are its regulatory power and its tax- 
ing power. An exercise of a government’s regulatory powers 
generally does not involve an actual appropriation of private 
property by it, although it may at times involve that result. 
There is no constitutional principle requiring it to pay the own- 
er even though the government’s act in fact takes or destroys 
his property in such cases. The levy and collection of a tax 
transfer property from the taxpayer to the government, but 
there is no constitutional requirement that it make specific com- 
pensation to the taxpayer therefor. An exercise of the power 
of eminent domain usually involves an actual transfer to the 
taker of an interest in another’s private property, although the 
concept of “taking” includes situations which would not normal- 
ly be considered as involving that result but which can, never- 
theless, be formally viewed as involving it. It is a constitution- 
al requirement under our system that government make fair 
and specific compensation for any private property taken by an 
exercise of its power of eminent domain. It is usually not diffi- 
cult to determine whether a taking of private property is refera- 
ble to the one or the other of these powers. It is referable to 
the police or regulatory power if the taking is a mere incident to 
a valid regulation to promote the public interest; to the tsixing 
power, if for the primary purpose of raising revenue to defray 
the costs of government; and to the power of eminent domain 
if it is taken primarily for the purpose of permitting the govern- 
ment, or its delegate, either to inflict an injury upon the very 

M Cary Library v. Bliss, 151 Mass. 248 IH. 209, 93 N.E. 910, 21 Ann-Oas. 
.364, 26 N.B. 92, 7 L.B.A. 765 ; Hall T. 127. 

Pairchild-Gilmore-Wilton Co., 66 Cal. 12 gge, g. g.. Steams v. City of 
App. 615, 227 P. 649; South Park Barre, 73 Vt. 281, 50 A. 1086, 58 L.R. 
Com’rs T. Montgomery Ward & Co., A. 240, 87 Am.StRep. 721. 
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property taken for a public use, or to utilize it for a public use 
other than the payment of governmental expenses. A taking 
under the taxing power is generally easily distinguished in prac- 
tice from one under the power of eminent domain. There have, 
however, been many cases in which a police regulation has in- 
volved such serious limitations on private property rights for 
the public welfare that it has been difficult to determine wheth- 
er it could be imposed without compensation as a police regula- 
tion or only with compensation as involving an exercise of the 
power of eminent domain.^* It is this that has been largely re- 
sponsible for expanding the concept of the taking of property 
to include the permanent subjection of property imder legisla- 
tive authority to direct injuries materially and permanently im- 
pairing its uses and value.“ To treat such a situation as involv- 
ing an exercise of the power of eminent domain spreads the 
costs of attaining the public benefit for which it was authorized 
more generally and equitably. 


THE DOCTRINE OF PUBLIC USE 

294. The federal government may exercise its power of eminent 

domain whenever its exercise is necessary for the accom- 
plishment of an object within the scope of federal powers. 

295. A state may exercise its power of eminent domain to take pri- 

vate property only if the taking is for a public use. The 
constitutional bases for this limitation are provisions in its 
own constitution and the due process clause of the Four- 
teenth Amendment to the federal Constitution. 

General Considerations 

The power of eminent domain may be exercised to appropriate 
private property for public uses only. This limitation applies 
to its appropriation by or under the authority of the United 
States as well as by or imder the authority of a state. The fed- 
eral government may exercise its power of eminent domain only 
so far as necessary and proper for carrying into execution the 
powers delegated to it by the Constitution. The decisions hold 
that it has the power whenever its exercise is necessary for the 

13 See discussion in Pennsylvania M See Richards v. Washington Ter- 
Coal Co. V. Mahon, 260 U.S. 883, 43 mlnal Co., 233 TT.S. 546, 34 S.Ct 654, 
S.Ct. 158, 67 L.Ed. 822, 28 A.L.E. 58 JUBd. 1088, L.B.A.1915A, 887. 
: 182 L>" ^ 
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accomplishment of an object within the scope of federal power.^® 
Appropriation for a use that can be justified on that basis has 
invariably been expressly or impliedly held to be for a proper 
public use also.^® The formula is sufficiently elastic to permit a 
court to decide that an appropriation of private property for 
a clearly private use would not be one necessary for the accom- 
plishment of an object within the scope of federal power.^’ The 
validity of a state’s exercise of its power of eminent domain has 
not in fact been determined by the formal test whether its ex- 
ercise was necessary for the accomplishment of an object with- 
in the state’s powers. A state has, for example, the power to 
promote the general welfare of its inhabitants, but the appropri- 
ation of private property as an incident to promoting that wel- 
fare by a particular method has more than once been held to 
involve a prohibited taking thereof for a non-public use. Thus 
it has been held that lands may not be condemned for resale 
as an incident to the creation of a business district adapted to a 
city’s commercial needs,^® nor for the purpose of developing a 
supply of cheap electrical power for industrial uses solely.^® The 
fact that the use is reasonably necessary to promote the general 
welfare by the private development of a state’s natural resources 
has, however, been held to justify an appropriation of private 
property as a taking for a public use,*® and it can be stated that 
considerations of that kind are relevant to a decision of what con- 
stitute valid public uses. The constitutional bases for the re- 
quirement that a state may take private property for public uses 


15 United States r, Gettysburg 
Electric R. Co., 160 U.S. 668, 16 S. 
Ct. 427, 40 L.Ed. 576; Luxton v. 
North River Bridge Co., 153 U.S. 
525, 14 S.Ct. 891, 38 L.Ed. 808. 

16 See, in addition to cases in foot- 
note 15, Cherokee Nation v. South- 
ern Kansas R. Co., 135 U.S. 641, 10 
S.Ct. 965, 34 U.Bd. 295 ; Chappell v. 
United States, 160 U.S. 499, 16 S.Ct 
397, 40 U.Ed. 510; Brown v. United 
States, 263 U.S. 78, 44 S.Ct 92, 68 

■U.Bd.':.171. , 

11 United States v. Certain Lands 
in City of Louisville, Jefferson Coun- 
ty, Ky., D.C., 9 E.Supp. 137, af- 
firmed, 6 Cir., 78 F.2d 684 (holding 
that federal condemnation of lands 
in connection with a low-cost housing 


and slum clearance project was in- 
valid as exercising the power of 
eminent domain for a non-public 
use), 

18 In re Opinion of the Justices, 
204 Mass. 607, 91 N.E. 405, 27 L.R. 
A.,N.S. 483. 

18 Brown v. Gerald, 100 Me. 351, 
61 A. 785, 70 L.R.A. 472, 109 Am.St 
Rep. 526; see also statement in 
Kaukauna Water Power Co. v. Green 
Bay & M. Canal Co., 142 U.S. 254, 
12 S.Ct 173, 35 L.Ed. 1004. 

20 CLARK v. NASH, 198 U.S. 361, 
25 S.Ct 676, 49 L.Ed. 1085, 4 Aim. 
Cas. 1171, Black’s Cas. Constitution- 
al Law, 2d, 599. 
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only are provisions in the state’s own constitution and the pro- 
vision of the Fourteenth Amendment to the federal Constitution 
that no state shall deprive any person of property without due 
process of law. A state may construe its own constitution so as 
to exclude uses that would be held proper under the due process 
clause of the Fourteenth Amendment, but it may not give even 
its own constitution an interpretation that would include a use 
that was not a public use within the meaning of the Fourteenth 
Amendment. Its position in this matter is similar to its posi- 
tion in defining what are valid public purposes for its exercise 
of its taxing powers. It should also be noted that the exercise 
of a state’s power of eminent domain by its subordinate politi- 
cal subdivisions is limited to their exercise thereof for public 
uses pertaining to the particular subdivision exercising it. 

Scope of the Concept of "Puhlic Us^’ 

The issue of what constitute valid public uses for which the 
power of eminent domain may be exercised has many points of 
similarity with that of what are valid public purposes for which 
the taxing power may be exerted. There is no precise rule or 
series of rules that can be deduced from the decisions on that 
issue. The generalizations in which attempts have been made 
to describe it permit widely different results in application. It 
is, however, possible to indicate recurring factors that affect the 
result. It is not essential to the existence of a public use that 
the use be by a public governmental agency. The cases permit- 
ting its exercise by a private corporation to acquire lands for 
use in a privately operated enterprise such as a railroad illus- 
trate this point.^^^ Nor does the fact that a public governmental 
agency is itself to use the property mean that the use is public. 
The denial to a municipality of the right to condemn private 
property for resale to private persons as an incident to estab- 
lishing a suitable business district illustrates this principle.®* The 
significant factors focus about the character of the use rather 
than that of the user. Where the state itself, one of its political 
subdivisions, or a public agency, assumes to condemn private 
property for use in performing a function imposed upon it, the 
issue of public use is generally determinable by whether the 
particular function is a proper governmental function. It is ac- 
cordingly impossible to deal rationally wnth the “public use” 

*1 Cherokee Nation v. Southern 8* In re Opinion of the Justices, 
Kansas E. Co., 186 U.S. 641, 10 S.Ct 204 Mass. 607, 91 N.E. 405, 27 L.S.A., 
965, 34 li.Ed. 295. N.S., 483. 
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issue without taking into account prevailing theories as to the 
proper functions of government. There are certain functions 
that have been customarily performed by the governments of 
our states or their political subdivisions. The condemnation of 
property for use in connection with their performance is invari- 
ably held to be for a public use. A state or its political subdivi- 
sions may, accordingly, condemn property required for the con- 
struction of state or municipal office buildings,®* public hos- 
pitals,®^ and public parks.®® Private property may also be con- 
demned for purposes of constructing public highways and streets. 
This has never been questioned. It is, however, generally held 
that it may not be condemned for the purpose of constructing 
a purely private highway.®® It is sometimes difficult to deter- 
mine whether a given highway is public or purely private. A 
road is generally held to be a public highway if open for use by 
the general public even though in fact likely to be used by but 
a small portion thereof or even by a single person.®® A road is 
not prevented from being public by the fact that it is constructed 
for pleasure, rather than business or commercial use.®® As the 
functions of government have expanded to include activities not 
traditionally undertaken by it, the scope of public uses has cor- 
respondingly expanded. A great many of these activities have 
consisted of new ways of using governmental power to accom- 
plish the same general objectives aimed at by the performance of 
the more traditional activities and functions. They have at times 
consisted in creating special governmental districts for the con- 
struction and operation of such specialized types of public im- 
provements as drainage and irrigation works. The condemna- 
tion of land, or an interest therein, for tlie construction of such 
works has been generally sustained as for a public use wherever 
the right to the benefits therefrom has been open to all within 
the districts capable of benefiting from the improvement.®® The 
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activities have at other times been of a character frequently 
carried on by private enterprise such as furnishing the inhab- 
itants of a municipality with water, gas or electricity. It has 
been almost universally held that these are proper governmental 
activities, and that even private corporations may be authorized 
to condemn property to be used for such purposes.®® The con- 
demnation of private property for similar purposes by the pub- 
lic itself is also valid. It has been said in a case not involving 
the present issue that a state may engage In any business, now 
generally conducted by private enterprise, if the legislature con- 
siders it for the general public good for the state to engage there- 
in.®i It may well be that it will ultimately be held that, at least 
so far as the due process clause of the Fourteenth Amendment 
is concerned, a state may condemn property for use in conduct- 
ing any such business as it might imdertake to operate. This 
would considerably expand conceptions of public use as defined 
in many past decisions. 

The existence of a valid public use has frequently been sup- 
ported on the basis that the property taken was to be used by 
the general public. There have been two principal types of use 
generally held to involve such use by the general public. The 
one of these has consisted in the direct use of the property by 
a governmental agency in the performance of its functions such 
as the use of an office building by governmental agencies. The 
other has consisted in the use of the property by the general 
public itself as in the case of public roads and parks. The in- 
adequacy of use by the general public as a test is now very gen- 
erally recognized. The test is still of value in the sense that the 
presence of such use furnishes an adequate basis for a conclu- 
sion that a valid public use exists. It is applied in this sense to 
sustain the condemnation of private property by private par- 
ties for use in providing the public generally with such services 
as transportation, water, gas, light and power.®® The use by the 
general public in such cases consists in its right to use these 


369; Bradbury y. Vandalia Levee & 
Drainage Dist, 236 Hi. 36, 86 N.E. 
163, 19 L.E.A.,N.S., 091, 15 Ann.Cas. 
904; Prescott Irrigation Co. y. Fla- 
tbers, 20 Wasb. 454, 55 P, 635. 

so Jacobs y. Olearview Water Sup- 
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services at reasonable rates. The test, however, is no longer val- 
id in the sense that the absence of the possibility of such general 
public use necessarily means the absence of the constitutionally 
requisite public use. It is frequently sufficient if the use to which 
the private condemnor is to put the property is one of widespread 
general public benefit not involving any right on the part of 
the general public itself to use the property. The adoption of 
this general test has expanded the scope of valid public uses to 
include uses by private parties in purely private activities. The 
public benefit that has been relied upon to sustain such exercis- 
es of the power of eminent domain has usually consisted in that 
derived from the development of a state’s important natural re- 
sources rendered possible by such exercises of that power. It 
is on that basis that one private person has been permitted to 
condemn land for the purpose of conveying water in ditches 
across that land in order to properly irrigate his own,®* and to 
condemn a right of way across another’s land for an aerial buck- 
et line necessary for the working of the condemnor’s mine.®* 
The same considerations are frequently invoked in sustaining the 
condemnation of property required by drainage or irrigation 
districts for the accomplishment of their objectives,®® and the 
condemnation of land and water rights to be used for develop- 
ing power for genered public distribution.®® 

The test last discussed is thus seen to be employed even where 
■ffie ordinary test of general public use would sustain the con- 
demnation of private property. It may, accordingly, be taken 
to be an important factor in determining whether any taking 
of private property is for a proper public use. Its limits remain 
vague and undetermined. It cannot be permitted to justify ev- 
ery appropriation by one person of another’s property merely 
because the former’s use would promote an increased utiliza- 
tion of some natural resource of the state, nor because the use 
might represent an economic benefit to the state. The principle 
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has considerably modified the scope of the well established rule 
that the power of eminent domain may not be used primarily to 
transfer private property from one owner to another for the 
private use of the latter, but it has not completely abolished that 
rule. Every condemnation of property by a private party for 
use by him necessarily involves its exercise for his private bene- 
fit. It is only where his use of it either involves as well its use 
by the general public or benefits the general public that the prop- 
erty is deemed taken for a proper public use. It is invariably a 
question of degree whether the public benefits resulting from a 
private use of condemned property are sufficiently important to 
outweigh the private benefits derived therefrom by the con- 
demnor. There have been many decisions in which the private 
benefits have been deemed to outweigh the public benefits so 
greatly that the taking has been held to be not for a valid public 
use. Statutes authorizing the condemnation of railroad prop- 
erty for the construction of private elevators,®’’ requiring the 
construction of private industry tracks or spurs or other fa- 
cilities at the railroad’s expense,®® and authorizing the extin- 
guishment of irredeemable ground rents at the expense of the 
present owners of the lands,®® have aU been held to involve an 
appropriation of private property for non-public uses. It is im- 
material where this balance between private and public bene- 
fits exists whether the appropriation is by the public itself or by 
a private party under public authorization. Hence the appro- 
priation by the public of one person’s property for resale to an- 
other private person for purely private uses is invalid.^® How- 
ever, if the resale is merely incidental to the accomplishment of 
a valid public end, such as the promotion of the public health, 
the resale will not prevent the existence of a valid public use." 

S’? Missouri Pac. ;E, Co. v. Nebrai^ : 39 Appeal of Paiairet, 67 Pa. 479, 5 

ka ex rel. Board of Transportation, Am.Rep. 450. 

164 :U.S. 403, 17 S.Gt. 130, 41 L.Ed. ' 

439/ 40 In re Opinion of the Justices, 

204 Mass. 607, 91 N.E. 405, 27 L.K.A., 

38 Missouri Pac. E. Co. y. Nebras- 453 ; Salisbury Land & Improve- 

ka, 217 U.S. 196, 80 S.Ot. 461, 64 L. ment Co. v. Commonwealth, 215 Mass. 
Ed. 727, 18 AnmCas. 989. See also jq 2 N.E. 619, 48 L.R.A.,N.S. 

Litchfield & M. R. Co. v. Alton & S. 1190 
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It has also been held that private property may be condemned 
to be turned over to other private persons in compensation for 
property taken from the latter, where this is the best means of 
maldng the latter whole.® However, the situations in which the 
property of one person may be condemned with a view to ulti- 
mately transferring it to another for his private use are very 
limited.® It is on this basis that excess condemnation is gen- 
erally held invalid.® The principle does not prevent the public 
from selling property acquired by condemnation when no longer 
needed for public use. 

The question has at times arisen whether a state may condemn 
land for the purpose of transferring it to the federal govern- 
ment for use by it in carrying on its governmental powers. There 
were several comparatively early decisions holding that a state 
could not condemn property for transfer to the United States for 
lighthouse or post-office purposes.'*® A comparatively recent de- 
cision held that a state could condemn property for transfer to 
the United States for use in establishing a national park located 
within the state.® It was stated that the state could validly 
condemn property to establish public parks, and that the use did 
not cease to be a valid state public use merely because the state 
availed itself of the agency of the United States to do so. It 
was also urged in support of the decision that the proposed use 
by the United States would be for the benefit of the state. The 
latter of these reasons would permit a much more extensive 
use of this device than would be possible under the limitations 


42 Brown v. United States, 263 U.S. 
78, 44 S.Ct 92, 68 L.Ed. 171; see 
also Pitznogle v. Western Maryland 
E. Co., 119 Md. 673, 87 A. 917, 46 
L.R.A.,N.s. am 

43 See discussion in Salisbury Land 
& Improvement Go. v. Commonwealtli, 
215 Mass. 371, 102 ]Sr.3S. 619, 46 L.It 
A.,N.S. 1196, 

44 Pennsylvania Mnt Life Ins. Co. 
V. City of Philadelphia, 242 Pa. 47, 
88 A. 904, 49 L.E.A.,N.S. 1062 ; Cln- 
clnnati v. Tester, 6 Cir., 33 F.2d 242, 
68 A.L.R. 831; Bond v. City of 
Baltimore, 116 Md. 683, 82 A. 978 ; In 
re Opinion of Justices, 204 Mass. 616, 
91 N.E. 578. The constitutions of 


some of the states expressly permit 

' It.. ; 

45 People ex rel. Trombley , v. Hum- 
phrey, 23 Mich. 471, 9 Am. Rep. 94; 
Darlington v. United States, 82 Pa. 
382, 22 Am.Rep, 766; see also Rock- 
away Pacific Corporation t. Stotes- 
bury, D.O., 255 P. 345. 

4e Via y. State Commission on Con- 
servation and Development of State 
of Tirginia, D.C., 9 F.Supp. 556. See 
also Rudacille v. State Commission 
on Conservation and Development, 
etc., 155 Ya. SOS, 156 S.E. 829; Yar- 
borough V. North Carolina Park Com- 
mission, 196 N.O. 284, 145 S.E. 563; 
Lancey v. King County, 15 Wash, 9, 
45 P. 645, 34 L.R.A. 817. 
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implicit in the former reason, since the state might well derive 
benefits from a federal use of property even though the state 
itself could not perform the function in the performance of which 
it was used by the federal government. The federal government 
could itself condemn any private property within a state re- 
quired for the execution of federal powers, but the device now 
being considered enables it and a state to co-operate in prose- 
cuting an activity within the scope of the powers of both, and in 
which both may be interested, by sharing the expenses involved. 

The question whether private property is being condemned for 
a proper public use is ultimately one of state and federal consti- 
tutional law in every case in which it is being taken under au- 
thority of a state. It is, therefore, ultimately a judicial ques- 
tion. The courts of a state have the final authority to define 
what are public uses within the meaning of the state’s constitu- 
tion, but they may not so construe it as to include uses that are 
not such withiu the purview of the due process clause of the 
Fourteenth Amendment to the federal Constitution. There is, 
however, small likelihood that the federal Supreme Court will 
hold any use prohibited by that clause which the state courts 
have held valid under the state’s constitution. The Supreme 
Court has adopted the position that local conditions constitute 
important factors in what is a proper public use, and it has con- 
sistently applied that doctrine in deciding cases that have come 
before it. The decisions of a state’s highest court have in prac- 
tice been permitted to deteimine the law as to the uses for which 
the state may authori 2 e the condemnation of private property.**’' 

WHAT PROPERTY MAY BE TAKEN 

296. All private property is held subject to the power of eminent do- 

main, whether it be realty or personalty, tangible or intangi- 
ble. Franchises and contracts are deemed property in this 
connection. 

297. The general rule is that property may be condemned for a pub- 

lic use regardless of who owns it. The property of the Unit- 
ed States may not, however, be condemned under authority 
derived from a state, but that of a state appears to be to 
some extent capable of being condemned under authority 
derived from the United States. 

«As illustrative of this attitude 41 REd. 369, and Clark v. Nash, 198 
on the part of the federal Supreme U.S. S61, 25 S.Ct 676, 49 L.Ed. 1085, 
Court, see Fallhrook Irr. Disk v. 4 AnnCas. 1171. 

Bradl^,^^ 
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298. It is also the general rule that property already devoted, to one 
public use may be condemned for a substantially different 
public use, but some courts have limited the extent to which 
it may be condemned for substantially the same use. 

Territorial Scope of the Power of Eminent Domain 

The United States can exercise its power of eminent domain 
as a matter of right within any state or within any territory 
subject to the jurisdiction of the United States. It may un- 
doubtedly exercise it elsewhere with the consent of the sovereign 
power of the place in which the property is situated. A state 
can exercise its power of eminent domain as a matter of right 
only within its own territorial limits, since these define the lim- 
its of all of its sovereign powers. It has the undoubted power 
to exercise it within the territorial limits of another state with 
the consent of the latter’s proper authorities. No state is, how- 
ever, required by any federal constitutional provision to grant 
another one of the states such consent. Whenever a govern- 
ment is permitted to exercise the power of eminent domain 
beyond its own territorial jurisdiction, it does so as the delegatee 
of the government in whose territory is situated the property 
that is taJcen. 

Property of State and United States 

The United States may condemn any property situated within 
a state if it is owned by private persons even though it is already 
used by them for a public use. It has thus been held that it might 
condemn for a national park the property of a privately operated 
railroad situated within a state.^ A different question arises 
where the property sought to be condemned by it is owned by 
the state, one of its political subdivisions, or one of its agen- 
cies. There have been cases in which the federal government 
has been allowed to condemn the public streets of one of the 
state’s municipalities.^® No case has been found in which it has 
been permitted to condemn property used by the state itself in 
the performance of its strictly governmental functions. A simi- 
lar question arises when the state or one of its agencies seeks 
to condemn federally owned property located within it It was 
intimated m an early case that “land within a state purchased 
by the United States as a mere proprietor, and not reserved 

48 United States v. Gettysburg 49 Town of Nahant v. United 
Electric Ey. Co., 160 U.S. 668, 16 States, 1 Cir., 136 F. 273, 70 C.C.A. 
S.Ct. 427, 40 U.Bd. 576. 641, 69 U.K.A. 723. 
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or appropriated to any special purpose, may be liable to con- 
demnation for streets or highways, like the land of other proprie- 
tors, under the right of eminent domain.” The decision, how- 
ever, held that this did not apply to the lands in question which 
were being used for a federal purpose.®* The foregoing intima- 
tion has been definitely repudiated, and it has been asserted 
that state laws relating to the exercise of the power of eminent 
domain did not apply to lands comprising part of the federal 
domain within a state.®^ The lands in question were not being 
used for any particular governmental purpose. The Court con- 
sidered that the federal government alone had the power to 
dispose of federal property. That reason would prevent its con- 
demnation even by the state itself for use in performing its 
governmental functions. The decisions in this field have been 
too few to warrant any dogmatic statement as to how far each 
government is prohibited from taking the other’s property by 
condemnation proceedings.®® The extent to which a state may 
condemn the property of its political subdivisions, or authorize 
them to condemn its property, is wholly a matter for each state 
to determine for itself. 

Kinds of Property Which May Be Taken 

It is generally stated that all private property is held sub- 
ject to the power of eminent domain regardless of its character 
and the uses to which it is being put at the time of its appropria- 
tion. It is sometimes a question whether that which is sought 
to be taken constitutes property or private property. The an- 
swers to those questions depend upon the law of the jurisdic- 
tion in which the property is situate. If that law, for example, 
subjects lands to a servitude in favor of the public, the exercise 
of that privilege by the public does not amount to a taking of 
private property since the owner’s property rights in such lands 
do not include an immunity from such public use thereof. It 
has, accordingly, been held that, where the laws of a state give 
the public an easement in riparian lands to go thereon without 
their owner’s consent for purposes of constructing and repairing 
levees, the due process clause of the Fourteenth Amendment does 
not require compensation for such use of those lands, since no 

50 United States v. Chicago, 7 How. United States, 243 U.S. 389, 37 S.Ct 
185, 12 L.Ed. 660. 387, 61 LHd. 791. 

«iUtah Power & Light Ca T. 63 See also Chapter 4, Sections 83- 

86 . 
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property interest of their owner was talcen by such use.®® The 
same case held that it is immaterial whether the owner’s title 
was immediately or ultimately derived from the state or the 
United States. If, however, the law of a state recognizes a 
given system of legal relations as property, then it is subject 
to condemnation if privately owned. It is immaterial whether 
it is realty or personalty, tangible or intangible.®^ A franchise 
such as that possessed by a public utility to operate within a 
given town or district is property that may be condemned,®® 
as is a contract.®® The argument is frequently made when prop- 
erty of such types is taken that the statute authorizing its ap- 
pi’opriation impairs the obligation of the contracts in violation of 
the contract clause. The almost invariable answer thereto hcis 
been that the appropriation of a contract for the public use in- 
stead of impairing its obligation recognizes it since the contract 
is taken as an existing, enforceable obligation.®’ An agreement 
! by which the state seeks to limit the exercise of the power of 

eminent domain under its authority is not unconstitutionally 
impdred by action in violation thereof since the courts have re- 
fused to recognize it as a contract, holding that a state is pow- 
erless to contract away its power of eminent domain.®* Al- 
though the power of eminent domain is most frequently exert- 
ed to condemn realty, an interest tlierein, or a right appurtenant 



thereto, it may be exercised to condemn personalty as well. 
Hence, it has been held proper to authorize the condemnation 
of the minority shares of a railroad corporation by another 
railroad company which was the majority shareholder in the 
former.®® The right to condemn private property thus depends 
not upon its character but upon whether it is being taken for a 
public use. Whether it is needed therefor clearly does not de- 


53 Eldridge v. Trezevatit, 160 U.S. 

452, 16 S.Ot 845, 40 L.Ed. 490. 

6iCity of Cincinnati v. Louisville 
& N. E. Co., 223 U.S. 390, 32 S.CL 
267, 56 L.Ed. 4S1. 

55 LONG ISLAND WATER-SUP- 
PLY CO. V. CITY OF BROOKLYN, 

16G U.S. 685, IT S.Ct. 718, 41 L.Ed. 58 Contributors to Pennsylvania 
1165, Black’s Gas. Constitutional Hospital v. City of Pbiladelpbia, 245 
Law, 2d, 596. U.S. 20, 38 S.Ct. 35, 62 L.Ed. 124. 

w LONG ISLAND WATER-SUP- 69 Offield v. New York, N. H. & H. 
PLY CO. V, CITY OF BROOKLYN, R. Co., 203 U.S. 372, 27 S.Ct 72, 51 
166 U.S. 685, 17 S.Ct. 718, 41 L.Ed. L.Ed. 231. 


1165, Black’s Cas. Constitutional 
Law, 2d, 506; City of Cincinnati v. 
Louisville & N. R. Co., 223 U.S. 390, 
32 S.Ct. 267, 56 L.Ed. 481. 


67 City of Cincinnati v. Louisville 
& N. R. Co., 223 U.S. 390, 32 S.Ct 
267, 56 LEd. 481. 
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pend upon its character as realty or personalty, tangible or in- 
tangible property. Nor does the right to condemn property 
depend upon who owns it except insofar as that is a factor in 
the problem of the right of a state to condemn federal property 
and of the federal government to condemn the property of a 
state or its political subdivisions and agencies. One state may, 
however, condemn the property of another situated in the for- 
mer and used for private purposes by its owner.®® This in effect 
permits it to condemn any property held by another state with- 
in it, since one state cannot act as a sovereign within the ter- 
litorial limits of another. 

Private property which is already being devoted to a public 
use is not immune from another exercise of the power of emi- 
nent domain merely because of that fact. If the new use is one 
that will not unreasonably interfere with that for which the 
property is already being used, the power to condemn for the 
new use is never denied merely on that basis. Thus telegraph 
companies have been permitted to condemn a right of way for 
their lines over or along the right of way of railroad companies,®^ 
and one railroad company to acquire a right to cross the tracks 
of another.®® It is also generally held that property already 
devoted to one public use may be condemned for another, though 
the second use will render impossible the continuance of the 
former use, if the two uses are substantially different. Thus the 
United States has been permitted to condemn railway property 
for use as a national park.®® There is an important class of 
cases in which property already devoted to a public use was 
sought to be condemned by another who was to put it to sub- 
stantially the same use. This represents a use of the power of 
eminent domain to substitute one owner for another in the 
employment of the property for substantially the same public 
use, and is sometimes held invalid on the theory that the sec- 
ond appropriation is one for a purely private use.®* There are, 
however, cases reaching an opposite result on the theory that. 


60 State of Georgia v. City of Chat- 
tanooga, Tenn., 264 U.S. 472, 44 S.Ct. 
869, 08 L.Ed. 796. 

61 Pacific Postal Tel, Cable Co, v. 
Oregon & 0. R. Co., 0 Cir., 163 F, 
967. 

63 Lake Shore & M. S. R. Co. v. 
Chicago & W. I. R. Co., 07 111, 506; 
Union Pac. R. Co. v. Leavenworth^ 
N, & S. R. Ca, 10 Cir., 29 P, 728. 


63 United States v. Gettyshnrg 
Electric R. Co., 160 U.S. 668, 16 S.Ct 
427, 40 L.Ed. 576. 

64 Suburban R. Co. y. Metropolitan 
West Side El. R. Co., 193 111. 217, 61 
N.E. 1090; State ex rel. Union Trust 
& Savings Bank v. Superior Court 
for Spokane County, 84 Wash. 20, 
145 P. 999, 149 P. .^24. 
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when the enjoyment of two public rights would to some extent 
interfere with each other, it is for the legislature to determine 
which shall yield, and to what extent it shall yield, to the oth- 
er.®® The former of these theories would not in any case prevent 
the public itself from condemning a privately operated public util- 
ity property for the purpose of its public ownership and opera- 
tion.®® Nor is it deemed to include a case in which the purpose of 
the condemnation is not to oust the existing owner from his use 
of the property but rather to require him to permit another 
also to use it for the same purpose. A case of this kind arises 
when one railroad condemns a right to use a part of another’s 
tracks or facilities jointly with the existing owner. This is gen- 
erally held valid since it does not involve any substitution of 
ownership but rather the creation in another of a property right 
exercisable without unreasonable interference with the exist- 
ing use of the property.®’ If property has been donated to the 
public dedicated to a particular public use, some state decisions 
have held it immune from condemnation for either the same or 
a different public use,®* but neither the due process clause of the 
Fourteenth Amendment nor the contract clause would be vio- 
lated by condemning it for a different public use.®® The Supreme 
Court has never decided whether those constitutional provisions 
would be violated if the whole of the dedicated property were 
condemned merely to substitute one owner for another, the use 
remaining unchanged. 


Extent of Appropriation 

The general rule is that no more property shall be taken 
under the power of eminent domain, either in respect to quanti- 
ty or interest, than is needed for the particular purpose for which 
the property is to be used. The public is not required to condemn 
more than that required for such purpose. It is valid for the 


65 Eastern R. Co. v. Boston & M. 
R., Ill Mass. 125, 15 Am.Rep. 13; 
St. Louis, H. & K. C. Ry. Co. v. Han- 
nibal Union Depot Co., 125 Mo. 82, 
28 S.W. 4S3. 

66 LONG ISLAND WATER-SUP- 
PLY CO. V. CITY OF BROOKLYN, 
16G U.S. 685, 17 S.Ct. 718, 41 L.Ed, 
1165, Black’s Cas. Constitutional 
Law, 2d, 596. 


land T. Baltimore & O. R. Co., 60 
Md. 263. 

esHall V. Faircliild-Gilmore- Wilton 
Co., 66 Cal.App. 615, 227 P. 649; 
Cary Library v. Bliss, 151 Mass. 364, 
25 N.E. 92, 7 L.R.A. 765 ; South Park 
Com’rs V. Montgomery Ward k Co., 
248 111. 209, 93 N.E. 910, 21 Ann.Cas. 
127. 

C9City of Cincinnati y. Louisville 
& N. R. Co., 223 U.S, 390, 82 S.CL 
267, 56 L.Ed. 481. 


67 Pennsylvania R. Co. in Mary- 
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public to exercise its power of eminent domain for the estab- 
lishment of easements in private property bordering on a pub- 
lic square,’® or as an incident to establishing a zoning system 
with respect to the use of private property.’^ The principal is- 
sue in these cases was whether these were exercises of the pow- 
er for the public use, not whether the public coiild take less 
than a fee in condemning real property. Its power to do that 
has invariably been conceded. A more common objection is 
that the authorization is invalid as permitting more to be con- 
demned than is necessary. It is generally held that the leg- 
islature is the sole judge of both the amount of property and 
the estate therein required for the public use.’® This is true 
except insofar as the amount authorized to be taken is so clear- 
ly excessive as to warrant the inference that the principal purT 
pose for taking it is not a proper public use. The excess con- 
demnation cases heretofore considered illustrate this limitation.’® 


WHEN PROPERTY IS DEEMED TO HAVE BEEN TAKEN 

299. It is not essential in order that there be a taking of property 

that there be a formal transfer of it or some interest therein 
to the public or to another for public use. The destruction 
or material impairment of any* interest in property as the 
direct result of an act of the public or by its authority is a 
taking of property unless that act is the exercise of a su- 
perior public right. 

300. The owner of property is not entitled to be compensated for 

incidental, indirect, or consequential injuries to his property 
resulting from the lawful acts of the public or those author- 
ized by it. A rule requiring compensation for such injuries 
prevails in some states by virtue of an express provision in 
their constitutions that just compensation shall be made for 
property taken or damaged for the public use. 

General Considerations 

The due process clause of the Fourteenth Amendment re- 
quires compensation only if private property is taken for a 


w Attorney General v. Williams, 
174; ' Mass. 77, 47 

.314...;. 

state ex rel. Twin City Bldg. & 
Iny. Co. V. Houghton, 144 Minn. 1, 
174 N.W. 885, 176 N.W. 159, 8 A.L.R. 


FAIRCHILD V. CITY OF ST. 
PAUL, 46 Minn. 540, 49 N.W. 325, 
Blank’s Cas. Constitutional Law, 2d, 
594. 

■<3 See supra, Sections 294“295, 
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public use. It does not require a state to make compensation 
for every injury or loss inflicted upon private persons by its ac- 
tions even where the injury or loss is in respect to their property 
interests. The federal Constitution imposes on a state no duty 
to make compensation for the indirect and consequential dam- 
ages resulting from its exercise of its powers.’* The limitations 
imposed on the federal government by the Fifth Amendment 
similarly do not require it to make compensation for such dam- 
ages resulting from its exercise of its powers.’® It is, however, 
recognized that an exercise of governmental power may inflict 
injury and damage upon property of so direct, extensive and 
permanent a character as to require the government to make 
compensation therefor in the same manner as if it had actually 
acquired a right to inflict that injury by formal condemnation 
proceedings.’® There is thus a limit upon the power of both 
the states and the United States to inflict uncompensated in- 
juries upon private property rights. The problem of defining 
that limit has been formulated as that of determining when the 
injury ceases to be indirect and consequential and becomes 
sufficiently direct and extensive so as to amount to a taking 
of the injured property rights. 


What Constitutes Taking of Property 
There is no difficulty in finding the requisite taking where 
a recognized property interest in a person’s property is acquired 
by the public or another person acting under public authoriza- 
tion. It is immaterial in such case whether the interest is 
acquired through formal condemnation proceedings or by some 
informal proceedings implying the assertion by the public, or 
under its authority, of a right to enter upon or use another’s 
property.” In the absence of formal condenanation proceed- 
ings it is frequently difiicult to determine whether the acts of 
the government, or of those acting by its authority, amount to 
an assertion of a right to use another’s property or to subject 
it to burdensome servitudes that limit or destroy the owner’s 
beneficial use thereof. This problem is well illustrated by two 


'^4 Maiiigault v. Springs, 199 U.S. 
473, 26 S.Gt 127, 50 L.Bd. 274. 

^5 Gibson v. United States, 166 U. 
S. 269, 17 S.Ct 578, 41 L.Ed. 996; 
Scranton v. Wheeler, 179 U.S. 141, 21 
S.Ot 48, 45 L.Ed. 126. 


76 United States v. Cress, 243 U.S. 
316, 37 S.Ct. 380, 61 L.Ed. 746; 
Eaton V. Boston, C. & M. R, R., 51 
N.H. 504, 12 Am.Rep. 147. 

77 See Portsmouth Harbor Land & 
Hotel Co. T, United States, 260 U.S. 
327, 43 S.Ct. 135, 67 L.Ed. 287. 
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cases growing out of the federal government’s installation of 
a coast defense battery and the firing of projectiles during 
peace time over privately owned lands. It was held in one of 
the cases that the mere installation of the battery coupled with 
an occasional firing across those lands afforded no basis for infer- 
ring an intention on the government’s part to impose upon the 
lands a servitude in its behalf, particularly in the absence of any 
proof showing an intention to regularly use the battery for prac- 
tice purposes.’* In a subsequent case involving the same situa- 
tion the Court announced the principle that if the battery had 
been installed with the purpose and effect of subordinating 
the lands to the government’s right of firing across it for the 
purposes of practice or otherwise, whenever it saw fit in time of 
peace, and with the result of depriving the owners of their profit- 
able use, “the imposition of such a servitude would constitute an 
appropriation of property for which compensation should be 
made.’’’* The same principles are applied for determining wheth- 
er the acts of private persons, acting under governmental au- 
thorization, amount to a taking where there has been no formal 
condemnation of a right to subject another’s property to the 
burden resulting from those acts.*® 

It is not, however, sufficient in order to prove that property 
has been taken to show that a direct injury has been inflicted 
upon the property or that a serious interference with the own- 
er’s right to use it has resulted from acts of the public or under 
its authority. The right of private property is subject to public 
regulation which in fact permits government to impose extreme- 
ly burdensome restrictions upon an owner’s right to use his 
property without being entitled to compensation therefor, as 
is done in the case of zoning ordinances. It is in some cases also 
limited by the existence of certain public rights or easements 
therein. Thus the ownership of the bed of a navigable stream 
is held subject to the public right of navigation. This public right 
includes not only the right of the general public to use it therefor 
but that of the government to make improvements in aid there- 
of. The government’s right is superior to that of the private 

Peabody r. United States, 231 U. ment bad authority to do the acts 
S. 530, 34 S.Gt 159, 58 U.Ed. 351. relied on. 

79 Portsmouth Harbor Land & Ho- so EATON v. BOSTON, C. & M, E. 
tel Co. V. United States, 260 U.S. 327, E., 51 N.H. 504, 12 Am.Eep. 147, 

43 S.Ct. 135, 67 L.Ed. 287. It is Black’s Cas. Constitutional Law, 2d, 
necessary in cases of this character to 602. 
prove that the agents of the govern- 
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owner, and its exercise is not deemed a taking of any of the 
latter’s property even though it in fact involves its destruction 
or renders it imfit for the uses to which the owner might wish 
to put it. The destruction of any oyster bed as an incident to 
dredging navigable waters for the purposes of navigation has 
thus been held to involve no appropriation of private property 
requiring compensation under the Fifth Amendment.®^ The 
government may also place thereon structures in aid of naviga- 
tion.®® It may also interfere for purposes of navigation with 
any of a riparian owner’s rights with respect to the waters 
of a navigable stream flowing past his land so far as these exist 
under the applicable law.®* The same principle holds with re- 
spect to any other public rights to use the waters of a navigable 
stream. It has, for instance, been held that a riparian owner’s 
rights are subordinate to the public right to take the waters 
for such public uses as furnishing a city with a supply of water 
for use by it and its inhabitants.®^ The diversion of the water 
for such purpose would not constitute a taking of any right of 
a riparian owner on such stream where that is the law. If the 
law of the state in which land is situated gives the public au- 
thorities a right to enter thereon for certain purposes, an ex- 
ercise thereof is not a taking of private property however much 
it may involve an actual use by the public of the physical thing 
with respect to which the rights of private ownership exist.®® 

The cases considered in the two preceding paragraphs indi- 
cate the important general approaches to the problem of when 
governmental acts amount in law to a taking of private prop- 
erty for which compensation must be made. The decision in 
some of them was reached by so defining the scope of the pri- 
vate owner’s rights as to exclude that claimed to have been 
taken; that in others by referring the acts of the public to a 
superior public right to use or injure private property rights 
exercisable only imtil the public exercises its superior right; and 

81 Lewis Blue Point Oyster Culti- 53, S3 S.Ot. 667, 57 L.Ed. 1063, to 

vation Co. t. Briggs, 229 U.S. 82, 33 the effect that a riparian owner has 
S.Ct. 679, 57 L.Ed. 1083, Ann.Cas. no property rights in the running 
1915A, 232. water of a navigable stream. 

82 Hawkins Point Light-House Case, 84 Minneapolis Mill Co. v. Board 

4 Cir., 39 E. 77 ; Scranton v. Wheel- of Water Com’rs of City of St. Paul, 
er, 179 U.S. 141, 21 S.Ct. 48, 45 L.Ed. 66 Minn. 485, 58 N.W. 33. Not all 
126. states recognize such a public right. 

83 See United States v. Chandler- 85Eldridge v. Trezevant, 160 U.S. 
Dunbar Water Power Co., 229 U.S. 452, 16 S.Ct. 345, 40 L.Ed. 49a 
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that in others by denying that the acts of the public amounted 
to a taking of what was recognized as property. The first ap- 
proach rests on the fundamental principle that the law must 
recognize that which is alleged to be taken as a property right 
before the public’s acts can be deemed a taking of property. 
The concept of property most useful in this connection is that it 
is a bundle of rights, powers, privileges and immimities.®® Its 
content depends upon the law of the state in which the prop- 
erty is situated.®’ This aspect of the general problem has been 
frequently stressed where the public has undertaken or author- 
ized the diveraion of waters in both non-navigable and navigable 
streams, or the construction of improvements therein affecting 
the interests of riparian owners. There is greater uniformity 
in the law of the different states as to a riparian owner’s rights 
in non-navigable streams than in navigable streams. Their 
detailed consideration is beyond the purview of this text. It is 
sufficient to note that the riparian owner’s property is deemed 
taken if the acts of the public, or of others under its authority, 
amount to a destruction or material impairment of any of those 
rights.®® The rights of a riparisin owner on a navigable stream 
or body of water are quite generally held to include that of 
access to the navigable part thereof.®® This includes a right to 
construct suitable structures on and in front of his land and to 
extend the same into the stream to the point of navigability, 
subject only to the superior public right of navigation, A 
destruction or impairment of his exercise of that right that can- 
not be justified on the basis of some superior public right is 
deemed a taking of property.®® Another large class of cases 
in which the principal issues were concerned with whether the 
rights claimed to be injured constituted property is that inr 

86 See EATON V. BOSTON, G. & M, Oincmnati Southern Ry., 86 Kj, 44, 
R. R., 51 N.H. 504, 12 Am.Rep. 147, 5 S.W. 49, 9 Am.St.Rep. 263. 

Black's Gas. Constitutional Baw, 2d, 

^02. ^ Illinois Cent R. Co. v. People of 

State of Illinois, 146 U.S. 387, 13 S. 

81 SAUER V. PEOPLE OF STATE Ct 110, 36 L.Ed. 1018; Union Depot, 
OF NEW YORK, 206 U.S. 536, 27 S. etc., Co. v. i^runswick, 31 Minn. 297, 
Gt 686, 61 L,Ed. 1176, BlaeJs's Cas. 17 N.W. 626, 47 Am.Rep. 789, See 
Constitutional Law, 2d, 611. also statement in United States , t. 

Chandler-Dunbar Water Power Co., 

88 See, for example, Harding v. 229 U.S. 58, 38 S.Ct. 667, 57 L.Ed. 
Stamford Water Co., 41 Conn. 87; i063. 

Hogg V. Connellsville Water Co., 168 

Pa. 456, 31 A. 1010; Anderson y. 98 Yates v. Milwaukee, 10 Wall. 

497, 19 L.Bd. 984. 
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volving the rights of owners of property abutting on public 
streets. The general rule prevailing in the states is that there 
are appurtenant to land abutting upon city streets easements 
of light and air and access, whether or not its owner owns the 
fee in the street.®^ The last of these is generally held to extend 
far enough to afford access to the general public street system.®® 
The practical destruction or material impairment of these rights 
by building structures on the street in front of a person’s prop- 
erty, whether by the public or under its authority, amounts to 
a taking of property except where it is done in the exercise 
of a superior public right to use or improve the street for 
highway purposes. The construction of elevated railroads for 
commercial purposes which results in depriving abutting prop- 
erty of any or all of these rights constitutes a taking of private 
property for which compensation must be made.®® The same 
rule would apply if they were destroyed by any other than a 
proper highway use of the street. The cases are not in accord 
as to what are proper highway uses. For example, the cases 
are in conflict as to whether the construction of an ordinary 
commercial railroad on the surface of a street is a proper high- 
way use of the street.®^ The right of abutting owners is de- 
nied where it is held to be such, and generally sustained where 
not held such. The question of the destruction or impairment 
of the right of access often arises when the street in front of 
property is vacated or permanently obstructed, or when such 
vacation or obstruction occurs elsewhere but has the effect of 
destroying access to the public street system. The complete 
destruction of that private right by either of these methods is 
generally deemed a taking of private property for which com- 
pensation must be made.®® An interference with this right in 


w Adams y. Chicago, B. N. K, 
Co., 39 Minn. 289, 39 N.W. 629, 1 L.'.- 
E.A. 493, 12 Am.StRep., 644; Kane 
y. New York El B. Co., 125 N.Y. 164, 
26 N.E. 278, 11 L.B.A. 640. 

©SBrakken y. Minneapolis & St. L. 
By. Co., 29 Minn. 41, 11 N.W. 124. ' , 

^3 Lahr V. Metropolitan E. By. Co*, 
104 N.Y. 268, 10 N.E. 528. 

Holding it to be not a valid liighM 
way use: Adams v. Chicago, B. & 
N. B. Co., 39 Minn. 286, 39 N.W. 
629, 1 L.E.A. 493, 12 Am.St.Bep. 644* 


Holding it to be a proper use: Mont- 
. -gomery: , , v.^ Banta,: ; Ana - Westminster 
By. Co., 104 Cal. 188, 37 P, 786, 25 
Ii.B.A. 654, 43 Am.St.Eep. 89. The, 
same differences of view occur with 
respect to construction of subways 
for commercial purposes: City of 
New York v, Mynderse (In re Board 
of Bapid Transit B. Gom’rs of City 
of New York), 197 N.Y. 81, 90 N.E. 
456 (not a proper use); Sears v. 
Crocker, 184 Mass. 6S6, 69 W.E. 327, 
100 Am.St.Rep. 577 (a proper use). 

©SBorghart v. Cedar Bapids, 126 
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one direction only, but leaving a less convenient egress in an- 
other direction, is held not a taking within the meaning of the 
due process clause of the Fourteenth Amendment,®® but state 
decisions thereon are in conflict. 

The approach by which acts of the public are held to involve 
no taking of private property for public use because those acts 
are a mere exercise of a superior public right is in substance 
a special case of that last considered. It amounts to defining 
private rights by reference to the public rights that qualify 
their scope. Its use in connection with the public regulation and 
promotion of navigation on navigable waters has already been 
referred to. A further example thereof is found in the decisions 
permitting the uncompensated destruction of privately owned 
obstructions to navigation even where these were originally 
lawfully constructed with the express or implied consent of the 
public.®'^' This public right, however, does not extend over that 
part of a riparian owner’s lands that are no part of the bed of 
the stream in its natural condition. The permanent destruction 
of his right to use that part of his land must, accordingly, be 
paid for even when it results from an exercise of the public’s 
right to improve the navigability of the stream.®* The same 
general principle applies to public streets and highways. The 
abutting owner’s easements of light, air and access are quali- 
fied by the superior public right to make street improvements 
or to place structures on the street for the purposes of adapting 
it to, or improving it for, public travel. A viaduct may be con- 
structed upon a street to carry it over a natural or artificial 
obstacle to travel thereon without compensating abutting ovm- 
ers for injury to their private easements in the street.®® It is 
also the general rule that damages to abutting property from 
changes of grade in a street are due to an exercise of the public 
right to adapt it to travel, and need be paid for only if, and to 


Iowa 313, 101 N.W. 1120, 68 L.K.A. 

oOO; MacGinnitie v. Silvers, 167 Ind. 
321, 78 N.E. 1013. 

Meyer v. City of Bichmond, 172 
U.S. 82, 19 S.Ct. 106, 43 L.Ed, 374, 

Greenleaf-Joiiiison Lumber Co. v. 
Garrison, 237 U.S. 251, 35 S.Ct 551, 
59 L.Ed. 939; CMcago, B. & Q. B. 
Co. V. People of State of Illinois, 200 
U.S. 561, 26 S.Ct 341, 50 L.Ed. 596, 
4 Ann.Cas. 1175. 


United States v. Cress, 243 U.S. 
316, 37 S.Ct 380, 61 L.Ed. 746; Unit 
ed States v. Lynab, 188 U.S. 445, 23 
S.Ct 349, 47 L.Ed. 539; Pumpeily 
Vs Green Bay & M. Canal Co., 13 
Wall. 166, 20 L.Ed. 557. 

99 SAUEB v, PEOPLE OP STATE 
OP NEW YORK, 206 U.S. 536, 27 S, 
Ct 686, 51 L.Ed. 1176, Black^s Oas. 
Constitutional Law, 2d, 611; Willis 
v Winona City, 59 Minn. 27, 60 N.W. 
$14, 26 L.B.A. 142. 
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the extent that, there is an actual physical injury to the abutting 
property itself.^ A duty to compensate for the destruction or 
impairment of the abutting property’s easements arises where 
the injury or damage results from permitting the permanent 
appropriation of the streets for non-highway purposes. This 
is the basis of the decisions requiring compensation for damages 
resulting from permitting elevated railways to be constructed 
on a street.^ The importance of defining what constitute proper 
highway uses of public streets is apparent. This is a matter 
which each state is permitted to determine for itself. 

The right of a property owner whose property has been in- 
jured by acts of the public, or under its authority, is sometimes 
denied on the theory that the injury, though real, does not in- 
volve a taking of the property. There is a taking requiring 
compensation whenever the acts in question involve a permanent 
physical invasion of private property as happens when lands 
are permanently flooded as the result of structures built in rivers 
for the purpose of improving their navigability or for any other 
authorized purpose.® It is not, however, essential that the flood- 
ing be permanent; it is sufficient if there results a permanent 
liability to intermittent but inevitably recurring overflows.^ 
The latter is as much a taking as the former, although it may 
affect the amount of compensation required to be paid insofar as 
it affects the extent of the interest taken.® If the acts of the 
public amount to claiming a servitude over another’s property, 
there has been a taking to that extent.® The question has some- 
times arisen as to how far the legislature can authorize that 
which would be an actionable private nuisance but for its au- 
thorization. It has been held that it can do so if the law au- 
thorizing the action is a valid exercise of the state’s police pow- 
er,’ and also that it may also authorize small nuisances without 


iCity of Valparaiso V. Spaeth, 166 
Iiid. 14, T6 N.E. 514, 8 Ann.Oas. 1021; 
Kalvovvsky v. City of Duluth, 44 
Mimi. 188, 46 N.W. 338; Nevins t. 
City of Peoria, 41 111. 502; Stearns 
V. Richmond, 88 Va. 992, 14 S.E. 847; 
Talcott Bros. y. City of Des Moines, 
134 Iowa 113, 109 N.W. 311, 12 L.Ih 
A.,N.S. 696, 120 Am.St.Rep. 419. 

«Lahr y. Metropolitan E. By. Co., 
104 N.Y. 268, 10 N.E. 52a 


sUiiited States V. Lynah, 188 U.S. 
445, 23 S.Ct. 349, 47 S.Gt 539. 

4 United States y. Cress, 243 U.S 
816, 37 S.Ct. 380, 61 D.Ed. 746. 

5 United States y. Cress, 243 U.S. 
316, 37 S.Ct 380, 61 L.Ed. 746. 

6 Portsmouth Harbor Land & Ho- 
tel Co. Y. United States, 260 U.S. 327, 
43 S.Ct. 135, 67 L.Ed. 287. 

7 Sawyer y. Davis, 136 Mass. 239, 
49 Ani.Rep. 27. 
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compensation, but not large ones.® It may not, however, au- 
thorize the uncompensated imposition of so direct and substan- 
tial a burden upon another’s property as would practically de- 
prive the owner of its use and enjoyment. It has thus been held 
that the owner of property over which the gases and smoke 
produced by the operation of trains in a tunnel were forced by 
a fanning system therein installed was entitled to compensation 
for the damage resulting therefrom although no part of the 
property was otherwise appropriated.® Except in such extreme 
cases, the injury is deemed consequential, and for that no com- 
pensation is required to be made.^* The problem of whether 
property has been taken also arises when property already de- 
voted to one public use is appropriated to another and addition- 
al public use. It has arisen chiefly in connection with the grant 
of special rights in public streets in addition to the public right 
to use them for travel. The general rule is that no additional 
burden is placed upon the fee, and that no additional compensa- 
tion is required therefor, if the new use is a proper highway use 
of the sti’eets.^’^ The rule is otherwise where the use is not of 
that character.^® There are some cases in which the right of the 
owner of the abutting land to additional compensation for an 
additional use is denied if the fee of the street is not owned by 
him.^® Another class of cases involving the question whether 
there has been a taking consists of those in which the public 
has attempted to force private persons to make expenditures 
from which the public would largely derive the benefits. This 
may be done within limits by an exercise of the police power. 
Furthermore, one who has been permitted to place structures 
in streets or streams, which the public may order removed 
in the exercise of its superior right in the streets or streams, 


8 Bacon V, City of Boston, 154 
Mass. 100, 28 N.E. 9. 

9 Richards v. Washington Termi- 
nal Co., 233 U.S. 546, 34 S.Ct. 654, 
68 L.Ed. 1088, L.R.A.1915A, 887 . 

10 Gibson v. United States, 166 U. 
S, 269, 17 S.Ct. 578, 41 L.Ed. 996; 
Omnia Commercial Co. v. United 
States, 261 U.S. 502, 43 S.Ct. 437, 
67 L.Ed. 773; Northern Transporta- 
tion Co. V, Chicago, 99 U.S. 635, 25 L. 
Ed. 336. 


11 La Crosse City Ry. Co. v. Hig- 
hee, 107 Wis. 389, S3 N.W. 701, 51 L. 
R.A. 923; Julia Bldg. Ass’n T. Bell 
Telephone Co., 88 Mo. 258, 57 Am. 
Rep. 398; McDevitt v. People's Nat. 
Gas Co., 160 Pa. 367, 28 A, 948. 

IS Pobes V. Rome, W. & O. R. Co., 
121 N.Y. 505, 24 N.E. 919, 8 L.R.A. 
453, 

ispobes V. Rome, W. & O. R. Co., 
121 N.Y. 505, 24 N.E. 919, 8 L.R.A. 
453; see also Spencer v. Point Pleas- 
ant & O. R. R., 23 W.Va. 406. 
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may also be forced to bear the cost of their removal.^* But it 
is deemed an invalid taking to compel such person to pay any 
part of the cost of the public project (except through taxation) 
in connection with which the structures are required to be re- 
moved other than the cost of their removal.^® 

Damage Clauses , 

The results of the doctrine that consequential injuries re- 
sulting from acts of the public, or under its authority, need not 
be paid for are frequently unjust. This has been remedied in 
some states by state constitutional provisions entitling an own- 
er of property to just compensation in all cases in which his 
property is “taken or damaged” for the public use. This pro- 
vision permits recovery in all cases in which private property 
has sustained substantial injury from the making and use of 
a public improvement whether the damage be direct or conse- 
quential.“ 

COMPENSATION 


301. The due process clause of the Fourteenth Amendment, and pro- 

visions in a state’s own constitution, require the payment of 
just compensation for property taken for a public use by a 
state or by its authority. The Fifth Amendment expressly 
requires such payment when property is taken by or under 
the authority of the United States for a federal public use. 

302. The measure of just compensation is the fair value of the 

property taken as of the time of its taking. The compensa- 
tion must be paid in money unless the owner of the prop- 
erty is willing to accept payment in some other form. 

303. The just compensation need not be paid before or concur- 

rently with the taking of the property, but the law at that 
time must make adequate provision for its reasonably 
prompt determination and payment. 

Measure of Just Compensation 

The Fifth Amendment to the federal Constitution expressly 
requires that just compensation be made for private property 


M Chicago, B. & Q. B. Co. v. Peo- 
ple of State of Illinois, 200 U.S. 561, 
26 S.Ot 341, 60 L.Ed. 596, 4 Ann.Cas. 
1175. 

IS Chicago, B. & Q. B. Co. t. Peo- 
ple of State of Illinois, 200 U.S. 661, 
26 S.Ct. 341, 50 L.Ed. 596, 4 Ann. 


Cas. 1175 ; Panhandle Eastern Pipe 
Line Co. v. State Highway Coniinis- 
Sion, 294 U.S. 613, 55 S.Ct. 563, 79 
L.Ed. 1090. 

Bee': ' 

CAGO, 102 111. 64, Black’s Cas. Con- 
stitutional Law, 2d, 619. 
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I taken for a federal public use. The due process clause of the 

i Fourteenth Amendment has been construed to require the pay- 

i ment of just compensation when private property is taken for 

‘ public use under the authority of a state.'^’ The constitutions 

j of nearly all of the states impose a similar requirement. The 

i principal problem has been to define the constitutionally re- 

I quired measure of such compensation. The character of this 

1 problem depends somewhat upon whether the taking of the 

I property consists of its actual appropriation or of the infliction 

1 of such direct and substantial injuries as to amount to a taking 

in the constitutional sense. If the property is actually appropri- 
ated the just compensation may not be less than its fair market 
value at the time of its appropriation.^® If the taking precedes 
the payment of compensation the owner is entitled to such ad- 
dition to the value of the property at the time of its taking as 
will produce the full equivalent of such value paid as of the time 
of the taking, and interest at a proper rate is generally recog- 
nized as a proper measure of this addition.^ It is beyond the 
purview of this text to discuss in detail the numerous matters 
involved in determining the fair value of the property taken. 
The Constitution does not require payment of purely speculative 
values, nor values based on the adaptability of the property for 
the uses for which it is being taken unless these are reflected in 
the market price that would be offered in a private sale. It is 
necessary to consider only those factors affecting value which 
are reflected in the market value of the property at the time 
when it is taken.®* In estimating such value consideration may 
not be given to the fact that the property could be acquired by 
eminent domain.®^ If the property taken consists of land, the 
value of growing crops thereon must be taken into account in 
estimating its value.®® The fact that the property consists of 
timber or mineral lands must be considered so far as their 
presence has affected the market value, but the timber and min- 


17 Chicago, B. & Q. R. Co. v. City 
of Chicago, 166 U.S. 226, IT S.Ot 681, 
41 L.Ed. 079. 

18 Monongahela Nav, Co. t. United 
States, 148 U.S. 312, 13 S.Ot. 622, 37 
L.Ed. 468; Brooks-Scanlon Corpora- 
tion Y. United States, 265 U.S. 106, 
44 S.Ot 471, 68 L.Ed. 934. 

19 United States v* Brown, j 263 U* 
S. 78, 44 S.Ot 92, ,68 L.Ed. 171, . ' 


28 United States v. Cliandler-Dnii' 
bar Water Power Co., 229 U.S. 53, 
33 S.Ct 667, 57 L.Ed. 1063; City of 
New York y. Sage, 239 U.S. 57, 36 a 
Ct 25, 60 L.Bd. 143. 

21 McGovern v. City of New York, 
229 U.S. 303, 33 S.Ct 876, 57 L,Ed. 
1228, 46 L.R.A„N.S., 391. 

22 Bracken y. City of Albia, 194 
, Iowa 596, 1S9 N.W. 972. 
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erals need not be separately valued.®® It is the general rule that 
injury to a business carried on upon lands taken for public use 
does not constitute an element in just compensation.®* The 
foregoing general principles define the minimum constitutional 
requirements, but there is nothing in either the federal or state 
constitutions prohibiting compensation in excess thereof.®® 

The application of these principles has produced certain fair- 
ly definite rules in particular classes of cases. It is a practically 
universal rule that when part of a given tract of land is taken 
just compensation includes not only the value of the part taken 
but also damages to the remainder.®® It does not, however, in- 
clude damages thereto resulting from the use of the adjoining 
lands of others taken for the same undertaking as that for 
which his were acquired.®’’ It frequently happens that the ap- 
propriation of a part results in benefits to the remainder because 
of the uses made of the part that is taken. The question wheth- 
er, and to what extent, these benefits may be considered in 
determining just compensation has been much considered. Their 
consideration can only reduce what would otherwise constitute 
just compensation. A rule that made no adjustment for them 
would raise no constitutional issue. This could arise only so 
far as benefits were permitted to some extent to offset what 
would otherwise be just compensation. There exists a great 
diversity of opinion on this point. It is held in some states that 
special benefits to the retained property may be set off against 
damages to the latter, but not against the value of the land actu- 
ally taken; in others that both special and general benefits may 
be set off to that extent; in others that special benefits may 
be set off against both damages to the part retained and the 
value of that taken; and in others that both special and gen- 


23 Forest Preserve Dist. of Cook 
County V. Caraher, 299 111. 11, 132 
N.E. 211. 

24 Cox V. Philadelphia, H. & P, E. 
Co., 215 Pa. 506, 64 A. 729, 114 Am. 
StRep. 979; Joslin Mfg. Co. v. City 
of Providence, 262 U.S. 668, 43 S.Ct 
684, 67 h.m. 1167; Mitchell v. Unit- 
ed States, 267 U.S. 341, 45 S.Ct. 293, 
69 L.Ed. 644. For elements to be 
considered in valuing a contract tak- 
en by the United States, see Brooks- 
Scanlon Corporation v. United States, 


265 U.S. 106, 44 S.Ct 471, 68 L.Ed. 
934, 

26 Joslin Mfg. Co. V. City of Provi- 
dence, 262 U.S. 66S, 43 S.Ct 684, 67 
L.Ed. 1167. 

26 Bangor & P. R. Co. v. McComb, 
60 Me. 290; South Buffalo R. Co. v. 
Kirkover, 176 N.Y. 301, 68 N.E. 366; 
Bauman v. Ross, 167 U.S. 548, 17 S. 
Ct 966, 42 L.Ed. 270. 

Campbell v. United States, 266 
U.S. 368, 45 S.Ct 115, 69 L.Ed. 328. 
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eral benefits may be set off to that extent.®* The constitutions 
in a few states provide that benefits accruing to an owner’s 
remaining land may not be set off against the damages or com- 
pensation to be awarded him. It has been stated that the fed- 
eral Constitution contains no provision against considering bene- 
fits in estimating the just compensation required by the Fifth 
Amendment.®* The statute involved in that case permitted 
special benefits to be set off against not only the damages to 
the part not taken but also against the value of that taken. 
It is certain that the due process clause of the Fourteenth 
Amendment would receive the same construction. 


Just Compensation a Judicial Question 

The question of what constitutes just compensation is one of 
construing either a state or the federal constitution and is thus 
a judicial question.*® An owner’s constitutional rights are not, 
however, violated merely because he has been awarded less 
than he ought to have received.*^ It no more guarantees him 
against mistakes in this field than in that of taxation.*® It is 
only where the mistake is so gross as to pass into arbitrary ac- 
tion that his right to just compensation is impaired.** It is 
also infringed if the rules applied in determining just compensa- 
tion disregarded the owner’s rights so greatly as to produce a 
clearly arbitrary result.*^ The courts have in general tended 
to support awards arrived at by a fair proceeding in which the 
owner was accorded a fair opportunity to present his case. The 
estimate of just compensation where the federal government con- 
demns property is not required to be made by a jury.*® The 


28 See the discussion of the Tarious 
positions on this issue found in Ke 
City of New York (In re Water Front 
in City of New York), 190 N.Y. 350, 
83 N.E. 299, 16 L.R.A.,N.S., 335, and 
cases therein cited. See also Bohm 
V. Metroxioiitan El. Ry. Co., 129 N.Y, 
6T6, 29 N.E. 802, 14 L.R.A. 344. 

28 Bauman v. Ross, 167 U.S. 648, 
17 S.Ct. 966, 42 L.Ed. 270. 

38 Chicago, B. & Q. R. Co. v. City 
of Chicago, 166 U.S. 226, 17 S.Ct. 681, 
il L.Ed. 979. 

31 Roberts v. City of New York, 
Rottschaefer Const.Law— 46 


295 U.S. 264, 55 S.Ct. 689, 79 L.Ed. 
1429. 

32 Crane v. Hahlo, 258 U.S. 142, 
42 S.Ct. 214, 66 L.Ed. 514. 

33 Roberts t. City of New York, 
295 U.S. 264, 55 S.Ct. 689, 79 L.Ed. 
1429. 

34 McGovern v. City of New York, 
229 U.S. 363, 33 S.Ct. 876, 57 L.Ed. 
1228, 46 L.R.A.,N.S., 391. 

35 Bauman v. Ross, 167 U.S. 548, 
17 S.Ct. 966, 42 L.Ed. 270. 
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same is true with respect to its ascertainment in connection 
with state condemnation proceedings.^® 

When Compensation is Payable 
The due process clause of the Fourteenth Amendment does 
not require that the taking of property for a public use shall be 
either preceded or accompanied by payment of the just com- 
pensation to which the owner is entitled.®’ Nor need that com- 
pensation be even determined prior to, or at, the time when 
the public enters into possession of the property taken by it.®® 
It requires only that the law in existence at the time when the 
property is taken make adequate provision for ascertainment 
and pa37ment of fair compensation within a reasonable time 
after the taking.®® A statute that provides for enforcing the 
duty to ascertain and pay just compensation by judicial proceed- 
ings satisfies the demands of the Constitution,^® as does one that 
pledges the public faith and credit to a reasonably prompt de- 
termination and payment of such compensation and makes ade- 
quate provision for enforcing that pledge." The same princi- 
ples are generally employed to determine whether state con- 
stitutional provisions applying to this matter have been satis- 
fied." There are, however, some cases in which these latter 
are construed to require prepajmient where the property is taken 
by a private corporation." The constitutions of some of the 
states contain provisions requiring prepayment in all cases. The 
requirements of the Fifth Amendment are the same as those 
of the due process clause of the Fourteenth Amendment ex- 


38 Butler T. City of Worcester, 112 
Mass. 541; Long Island Water-Sup- 
ply Co. V. City of Brooklyn, 166 U, 
S. 685, 17 S.Ct. 718, 41 L.Ed. 1165. 

37 SWEET V, HECHEL, 159 U.S. 
3S0, 16 S.Ct. 43, 40 L.Ed. 188, Black’s 
Cas. Constitutional Law, 2d, 622 ; 
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cept that they apply to appropriations of private property by or 
under authority of the United States. 


PROCEDURE 

304. Due process requires that the person whose property is tak- 
en shall, at some stage before the judgment and award be- 
come final, have an opportunity to be heard on the issues of 
public use and just compensation. 

The procedural problems connected with exercises of the 
power of eminent domain are principally concerned with the 
notice and hearing required to be accorded the person whose 
property is taken. The proceedings by which property is taken 
need not be judicial, but there are certain matters on which the 
owner is entitled to an ultimate judicial determination. These 
include the questions whether the use for which the property is 
being taken is public and whether the compensation paid con- 
stitutes the constitutionally required just compensation.^* There 
are also certain matters on which the owner is entitled to notice 
and an opportunity to be heard regardless of the procedure 
adopted. These also include the issues of public use and just 
compensation. This procedural reqiiirement of due process is 
satisfied if the opportunity to be heard thereon is accorded the 
owner at some stage before the judgment and award become 
final. It is not necessary that he have the opportunity at any 
particular stage m the proceedings.*® Since the questions of 
the necessity of the taking of property for public use, and of 
the extent of the interest to be taken, are legislative and not 
judicial, an owner of property is not entitled to any hearing 
thereon.*® 

44 See as to wbat constitutes ade- 45 Bragg y. Weaver, 251 U.S* 57, 

Quate judicial review on the issue 40 S,Gt 62, 64 B.Ed. 135. 
of jiisl compensation. Crane v. Hahlo, 

258 U.S. 142, 42 S.Ot. 214, 66 L.EcL 46 Joslin Mfg. Co. v. City of Provi- 
514^ ■■.deuce, 262 U.S. 668, 43 S.Ot 684, 67 

: ■ .L.EdL 116T. 
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CONSTITUTIONAL BASIS OF SUCH RIGHTS 

305, The federal Constitution imposes limitations upon the exer- 
cise of governmental power by the federal government and 
by the states in their respective regulation of the conduct of 
individuals. The effect of these limitations is to establish 
areas of immunity of individual conduct from governmental 
regulation and interference. They protect individual free- 
dom from arbitrary regulation only. The constitutions of 
the several states impose similar limitations in favor of in- 
dividual freedom upon their respective governments. 

A characteristic feature of the several constitutions of our 
constitutional system is a bill of rights. It is quite evident from 
the provisions contained in those bills of rights that their prin- 
cipal aim is the protection of certain individual interests against 
governmental action. They limit government not only in re- 
spect of the procedures which it may employ in enforcing its 
policies but also in respect of the substantive policies which it 
may seek to effectuate. The federal bill of rights, consisting of 
the first eight Amendments to the federal Constitution, is a limi- 
tation upon the federal government only. The bill of rights of 
each state’s constitution limits that state’s government only. 
The several bills of rights of the state and federal constitutions 
are not, however, the only constitutional provisions aimed at 
protecting individual interests. The feder^ Constitution con- 
tains numerous provisions that have been construed to limit state 
governments in some of the ways in which the federal bill of 
rights limits the federal government. The scope of some of the 
constitutional limitations upon the state and federal governments 
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in dealing with individual economic interests has already been 
considered in the chapters discussing the powers of regulation, 
taxation, and eminent domain. The present chapter will consider 
the protection accorded by various constitutional limitations to 
individual interests whose principal importance consists in some- 
thing other than their economic value. It will consider those lim- 
itations only insofar as they limit the substantive policies which 
the state and federal governments may seek to enforce. The 
limitations upon governmental procedures in enforcing its policies 
will be discussed in subsequent chapters. The bulk of the dis- 
cussion will be concerned with the limitations upon both the 
federal government and the states insofar as these are found in 
the federal Constitution. 

The necessary effect of limiting the power of government to 
regulate and control the conduct of individuals is to create an 
area within which individual interests are immune from govern- 
mental regulation and control. The legal problem of defining the 
extent of that immunity is in form that of construing the consti- 
tutional provisions conferring it. It thus depends in the first in- 
stance upon the language of those provisions. The process of 
determining what that language denotes is not, however, a purely 
linguistic one. It is quite impossible to deduce from the lan- 
guage of the due process clause the numerous specific limitations 
that have in fact been based thereon, and what is true of that 
clause is true in varying degrees of the other constitutional limi- 
tations. The judicial construction of some of them has been ma- 
terially affected by historical considerations, while the principal 
factors affecting the judicial construction of others have been 
broad general social and political theories. The philosophical 
theory of “natural rights” has been one of the most important 
of these. Its emphasis upon the importance of the individual fa- 
cilitated its use as a measure of the scope of constitutional guar- 
anties intended to protect the individual against arbitrary gov- 
ernmental actions. The assumption that the scope of those guar- 
anties could validly be determined by deduction from a system 
of “natural rights” was never completely accepted by the courts, 
for they have invariably recognized the power of government 
to interpose to prevent evils that arose from an uncontrolled 
exercise of those “natural rights.” The process has thus been 
one permitting an ultimate adjustment of the scope of those guar- 
anties to changes of emphasis upon the importance of individual- 
ism as a social value. It has, however, never gone to the extent 
of a complete denial of individual freedom as a social value pro- 


726 PROTECTION OP CTVlIi AND POLITICAL RIGHTS Ch. 19 

tected by our constitutions. The immunities or rights with which 
constitutional law is concerned are not “natural rights” but legal 
immunities and rights, however much a theory of “natural rights” 
may have helped to define the specific content of the latter. A 
legal immunity or right cannot be deduced from any system of 
“natural rights” without making an assumption that the content 
of these constitutional guaranties must be defined by reference 
to that system. The decisions show that this cannot be taken 
as a universal assumption. This logical inadequacy of the “natu- 
ral rights” theories does not mean that they have been unimport- 
ant factors nor that they have performed no useful service. It 
means, however, that the ultimate compromises and adjustments 
between governmental power and immunity from its exertions, 
which constitute the essence of the problem of defining the scope 
of our constitutional guaranties, can be more reasonably deter- 
mined by an approach which treats “natural rights” theories as 
indicating but one set of considerations that bear on the prob- 
lem. This affords a basis for giving proper consideration to other 
factors as well. There is, however, no general approach for de- 
fining the scope of all the various constitutional guaranties. The 
element of individual freedom protected varies with the different 
guaranties. The determination of the scope of each of them thus 
constitutes a problem of its own. 

RELIGIOUS LIBERTY 

306. Both the federal Constitution and the constitutions of the sev- 
eral states contain provisions prohibiting laws for the es- 
tablishment of religion and securing freedom of conscience 
and religious liberty. The due process clause of the Four- 
teenth Amendment to the federal Constitution also protects 
religious liberty against invasion by the states. The re- 
ligious liberty guaranteed by those provisions is qualified 
by the power of Congress, or of the states, to legislate 
for the protection or promotion of the general health, safety, 
morals and welfare. 

The First Amendment to the federal Constitution prohibits 
Congress from making any law “respecting an establishment of 
religion, or prohibiting the free exercise thereof.” This provi- 
sion is a limit on congressional action only, and the states are not 
prohibited by it from establishing state churches or prohibiting 
the free exercise of any or all religions. This part of the First 
Amendment has received very little judicial construction. It 
would clearly prohibit the establishment of a national church 
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whether or not supported at public expense, and the enactment 
of laws requiring church attendance or the support of any church 
or religious society by private persons or from the public reve- 
nues. It has been stated that the purpose of this provision was 
“to allow everyone under the jurisdiction of the United States to 
entertain such notions respecting his relations to his Maker and 
the duties they impose as may be approved by his judgment and 
conscience, and to exhibit his sentiments in such form of wor- 
ship as he may think proper, not injurious to the equal rights of 
others, and to prohibit legislation for the support of any re- 
ligious tenets, or the modes of worship of any sect.”*- The prin- 
cipal controversies that have come before the courts have con- 
cerned tile extent to which Congress may prohibit overt acts con- 
stituting a part of religious worship or done in fulfillment of 
obligations imposed by the tenets of a religion. It has been defi- 
nitely determined that this provision does not prohibit legisla- 
tion punishing acts “inimical to the peace, good order and morals 
of society.”® It was on that basis that the congressional prohibi- 
tion of polygamous marriages within a territory was held not to 
violate this provision even as applied to such marriages entered 
into in accordance with the tenets of a religious sect.® The scope 
of religious liberty is thus limited by the principle that the prac- 
tice of religion may be made to conform to generally prevailing 
conceptions of the general safety, morals and welfare, even 
though those conceptions may have been determined in part by 
the tenets of some other religion. The Amendment does not pre- 
vent Congress from adjusting its legislative policies to existing 
religious differences in the same manner as it might adapt it to 
other differences. It has, accordingly, been held that this pro- 
vision is not violated by exempting from combatant military serv- 
ice the members of religious sects whose tenets excluded the 
moral right to engage in war.* The few decisions construing this 
provision leave undetermined many questions that might be rais- 
ed, but they indicate the general point of view from which their 
solutions would be worked out. 

1 Davis V. Season, 133 U.S. 333, 10 
S.Ct 299, 33 L.lld. 637. See also 
Keynolds v. United States, 98 U.S. 

145, 25 l4.Ed, 244. 

« Davis v, Beason, 133 U.S. 333, 10 
S.Ct. 299, 33 L.Ed. 637. 

8 Reynolds v* United States, 98 U* 


S. 145, 25 L.Ed. 244 ; Davis T. Bea- 
son, 133 U.S. 333, 10 S.Ct 299, 33 L. 
Ed. 637. 

4 SELECTIVE DRAFT LAW CAS- 
ES, 245 U.S. 360, 38 S.Ct 159, 62 L. 
Ed. 349, L.R.A.19180, 361, Ann.Cas. 
1818B, 856, Black’s Cas. Constitution- 
al Law, 2d, 333. 


728 PROTECTION OF OlVlIi AND POIilTICAIi BIGHTS Oh. 19 

It has already been stated that the foregoing provisions of the 
First Amendment do not limit the several states. It is not, how- 
ever, to be inferred therefrom that the federal Constitution 
leaves the states completely free to restrict or interfere with re- 
ligious liberty in ways that would violate the First Amendment 
if the restrictions were imposed by Congress. It has never been 
decided that any provision of the federal Constitution limits the 
powers of the states in that manner, but it has at least been stat- 
ed that the provision of the Fourteenth Amendment which pro- 
hibits a state from depriving any person of liberty without due 
process of law protects against invasion by the state of the re- 
ligious liberty protected by the First Amendment against inva- 
sion by Congress.® It was not stated that the character and ex- 
tent of the protection were the same in both cases, but it is high- 
ly probable that the due process clause of the Fourteenth 
Amendment would be held to prohibit, or to permit, the tjjpe of 
legislation heretofore held to violate, or not to violate, the First 
Amendment. The maintenance by the states of the policies of 
religious freedom and the separation of church and state is, how- 
ever, adequately provided for by provisions contained in the con- 
stitutions of the several states. These are frequently more re- 
strictive than are the provisions of the First Amendment. The 
courts have, in interpreting their scope, taken the same position 
as has the federal Supreme Court in construing the First Amend- 
ment, that religious freedom is qualified by the states’ power of 
enacting reasonable legislation to promote the general health, 
safety, morals amd welfare. It is on that basis that statutes mak- 
ing it a punishable offense to practice medicine without a license 
have been sustained as applied to those relying upon prayer to 
heal disease,® as well as statutes punishing the failure to provide 
proper medical attendance for a sick child as applied to parents 
whose religious beliefs were opposed to the medical treatment of 
disease.’ Similarly laws requiring the observance of Sunday 
by prohibiting certain forms of work and the conduct of cer- 
tain forms of amusement enterprises on that day are universally 
held not to violate state constitutional guaranties of religious lib- 


® Hamilton v. Regents of the Uni- 
versity of California, 293 U.S. 245, 55 
S.Ct. 197, 79 L.Ea. 343. See both the 
opinion of Mr. Justice Butler and the 
separate concurring opinion of Mr. 
Justice Oardozo. 

estate v. Marble, 72 Ohio St. 21, 
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7 People V. Pierson, 176 N.Y. 201, 
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erty.® State constitutions frequently expressly prohibit the use 
of public funds in aid of any church, sect, or sectarian institution. 
Provisions of that character do not prevent exempting property 
used for religious purposes from taxation if no unreasonable dis- 
criminations are made in carrying out that policy. It is apparent 
from the foregoing that the constitutional guaranties protect 
freedom of religious belief more extensively than they do free- 
dom of action conformably to those beliefs. 


PERSONAL LIBERTY 

307. The term “liberty” as used in the due process clause of the 
Fourteenth Amendment has been construed to include the 
right of an individual to be immune from unreasonable in- 
terference with his physical person, his privilege of asso- 
ciating with others to promote common objectives, and free- 
dom of learning and teaching. A state may, however, sub- 
ject the exercise of these powers and privileges to reason- 
able regulation. The due process clause of the Fifth 
Amendment undoubtedly protects the individual against un- 
reasonable interference with them by the federal govern- 
ment. 

General Considerations 

The term “personal liberty” could be so broadly defined as 
to denote all of the specific immunities of individuals from gov- 
ernmental regulation regardless of their constitutional basis. 
The present section will deal with some only of the particular 
elements in the bundle of immunities composing personal liberty. 
It will consider principally the limitations imposed by the several 
provisions of section 1 of the Fourteenth Amendment upon state 
interference with individual freedom by legislation the primary 
objective of which was something other than the regulation of 
the community’s economic interests and activities. The provision 
most frequently invoked is that which prohibits a state from de- 
priving any person of liberty without due process of law. It 
prohibits a state from unreasonably interfering with individual 
freedom, but permits it to so regulate it that its exercise shall 
be compatible with the public welfare. The courts have never 
undertaken an exhaustive enumeration of the various elements 

* Hiller V. State, 124 Md. S85, 92 
A. 842; State v. Morris, 28 Idaho 
599, 155 P. 296, L.R.A.1916D, 673. 
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includible within the liberty thus guaranteed against unreason- 
able impairment It has been stated to include freedom from 
bodily restraint, freedom of contract and of following tiie com- 
mon occupations of life, the right to acquire useful knowledge, 
to marry and establish a home and bring up children, to worship 
God according to the dictates of one’s own conscience, and, gen- 
erally, to enjoy those privileges long recognized at common law 
as essential to the orderly pursuit of happiness by free men.® It 
is to be noted that an expansion of the meaning of the term “lib- 
erty” has been the means for protecting against invasion by the 
states many of the rights protected against invasion by the fed- 
eral government by the provisions of the federal Bill of Rights. 
An earlier attempt to accomplish that result by an interpretation 
of the privileges and immunities clause of the Fourteenth Amend- 
ment had been rejected.^® The problem of how far any of the 
elements of liberty are protected by the due process dause is 
not solved by even the most exhaustive enumeration of those ele- 
ments. The crucial problem is usually whether the particular 
restriction upon personal liberty is reasonable. The answer to 
that question invariably depends upon the degree of the restric- 
tion and whether it is a reasonable means for the protection or 
promotion of the general health, safety, morals, or welfare. A 
state is also prohibited by the equal protection clause of the 
Fourteenth Amendment from making unreasonable classifica- 
tions in connection with legislative restrictions upon personal 
liberty. 

Compuhory Vaccination arid Sterilization Laws 

A state may limit personal freedom in any reasonable manner 
for the protection or promotion of the public health. It may, 
accordingly, enforce compulsory vaccination against smallpox 
whenever necessary to protect the public health, even though 
this involves submitting one’s body to another’s control.*^ The 
fact that there exist marked differences of opinion as to the efii- 
cacy of vaccination does not deprive it of that power. The equal 


» MEYEK V. STATE OP NEBRAS- 
KA, 262 U.S. S90, 43 S.Ct. 625, 67 Ii. 
Ed. 1042, 29 A.L.R. 1446, Black’s Cas. 

Constitutional Law, 2d, 626. 

i®See Slaughter House Cases, 16 
Wall. 36, 21 L.Ed, 394; Walker v. 
Sauvinet, 92 U.S. 90, 23 L.I3d. 6T8; 
Presser v. State of Illinois, 116 U.S. 
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11 Jacobson v. Massachusetts, 19T 
U.S. 11, 25 S.Ct, 358, 49 L.Ed. 643, 
3 Ann.Cas. 765. 
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protection required by the Constitution is not denied by except- 
ing from the provisions of such a law those presenting medical 
certificates that they are unfit subjects for vaccination.^ It vio- 
lates neither the due process nor equal protection clauses to ex- 
clude from the public or private schools children who have not 
been vaccinated.^® The same principles would apply in determin- 
ing the validity of other restrictions upon personal freedom deem- 
ed reasonably necessary to promote any objective within the 
range of a state’s police power. The analogy of compulsory vac- 
cination laws has been invoked to sustain the more extreme in- 
terference with personal freedom made by a statute providing for 
the compulsory sterilization of mental defectives, who were in- 
mates of state institutions, upon a finding by designated public 
officials that it would be for the best interests of society and the 
patient.” It was also held that the equal protection clause was 
not violated by limiting the application of the statute to imbeciles 
who were confined in specified state institutions. It has, how- 
ever, been held an invalid classification to limit such a statute to 
imbeciles whose children were likely to become public charges 
and thus to exclude from its operation those imbeciles capable of 
supporting their children.” The reasoning by which legislation 
for the compulsory sterilization of mental defectives has been 
sustained would warrant its application to such defectives out- 
side of as well as those within state institutions. It is necessary 
in legislation of this character to make adequate procedural pro- 
visions for the protection of those to whom it is proposed to ap- 
ply the statute.” It should also be noted that the arbitrary or 
imequal enforcement of measures of the kind considered in this 
paragraph would itself violate due process or equal protection 
clauses even though the statute itself were valid.” State con- 
stitutional provisions, such as those prohibiting the infliction of 
cruel and unusual punishment, are sometimes held to invalidate 

3.2 Jacobson v* Massachusetts, 197 is Smith t, Wayne Probate Jndge, 

U. S. 11, 25 S.Ct. 858, 49 L.Ed. 643, 231 Mich. 409, 204 N.W. 140, 40 AX. 

3 Ann.Cas. 765* R. 515. See also Smith v. Board of 

Examiners of Feeble-Minded, 85 K. 

iszncht Y. King, 260 U.S. 174, 43 JX. 46, 88 A. 063. 

•S.Ot 24, 67 L-Ed. 194; Viemeister 

V. White, 179 N.Y. 235, 72 N.E. 97, 16 Williams v. Smith, 190 Ind. 526, 

70 L.B.A. 796, 103 Am. St Rep. 859, 1 131 N.E. 2; Davis v. Berry, D.O., 

Ann.Cas. 334. 216 F. 413. 

14 Buck y. Bell, 274 U.S. 200, 47 S. l^ Zucht y. King, 260 U.S. 174, 43 
>Ot. 584, 71 Ii.Ed* 1000. S.Ct 24, 67 L.Bd. 194. 


732 PROTECTIOK OP CIVIL AND POMTIOAIi BIGHTS Obu 19 

compulsory sterilization laws/® but the more recent decisions are 
to the contrary/® 

Freedor)i of Teaching and Learning 
The right to acquire useful knowledge has been expressly in- 
cluded in the liberty which the due process clause of the Four- 
teenth Amendment protects against unreasonable impairment by 
a state/® There is, however, nothing in the federal Constitution 
requiring a state to provide a system of public education at any 
educational level. The constitutions of most of the states, how- 
ever, make provision therefor, and those of some of them provide 
for the establishment of a state university. A state has the same 
power to regulate the right to pursue and acquire useful knowl- 
edge that it has to regulate the exercise of any other right. It 
may require the compulsory attendance of children of proper 
age at some school,®*^ but no case has been found that has at- 
tempted to define the precise limits upon this power. A state 
may not, however, establish a state monopoly of education by re- 
quiring all children to attend public schools and thus prohibit- 
ing their parents or guardians from providing for their education 
by private instruction or in private or parochial schools.*® It was 
held in the case last cited that such a requirement constituted 
an unreasonable interference with the liberty of parents and 
guardians to direct the upbringing and education of children un- 
der their control, and that “the fundamental theory upon which 
all governments in this Union repose excludes any general power 
of the state to standardize its children by forcing them to accept 
instruction from public teachers only.” The opinion announces 
the doctrine that the “child is not the mere creature of the state,” 
but that those who nurture him have the right and duty to pre- 
pare him for obligations additional to those due to the state. A 
state’s interest in the proper education of the children within it 


18 Davis V. Berry, D.C., 216 F. 413. 

19 Smith V. Wayne Probate Judge, 
231 Mich. 409, 204 N.W. 140, 40 A.L. 
R. 515; Buck v. Bell, 148 Va; 310, 
130 S.E. 516, 51 AX.R. 855. 

20 MEYER T. STATE OF NE- 
BRASKA, 262 U.S. 390, 43 S.Ct 625, 
67 L.Ed. 1042, 29 A.L.R. 1446, Black^s 
Gas. Constitutional Law, 2d, 626. 

31 State V. Jackson, 71 N.H. 552, 
53 A. 1021, 60 L.B.A. 739; PIERCE v. 
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is such as to jtistify its regulation of privately operated schools. 
It may provide for the inspection and examination of their teach- 
ers and pupils, require the former to be of good moral character 
and patriotic disposition and to possess proper educational quali- 
fications, require such schools to teach certain subjects plainly es- 
sential to good citizenship, and prohibit the teaching of that which 
is manifestly inimical to the public welfare.®* Its exercise of its 
powers of control must, however, be reasonable. It has been 
held that a statute forbidding the teaching in any school of any 
subject in any language except English, and also prohibiting the 
teaching of any foreign language until the pupil had passed the 
eighth grade, was an unconstitutional interference with the lib- 
erty of teaching and with the rights of parents which could not 
be justified in time of peace.®* A state’s power is not limited to 
the regulation of private schools covering the same general edu- 
cational field as the public’s own educational system, but extends 
as well to those offering instruction in other fields of learning 
or technical or professional training. The power of a state to 
control private schools is probably greater when these are con- 
ducted by corporations organized under its laws than when 
conducted by individuals.®® It is extensive enough in any case 
to enable the state to protect the public interest against injvuy 
from the private conduct of educational activities. 

A state has a proprietary interest in its publicly owned and 
operated educational institutions. Its power to prescribe curric- 
ula is practically unlimited as far as the due process clause is 
concerned. A statute penalizing a teacher in a public school for 
teaching the doctrines of man’s descent from lower orders of ani- 
mals has been held not to deny the teacher due process since the 
state has the power to prescribe conditions with which its em- 
ployees must comply.®® The principal problems arising in con- 
nection with a state’s regulation of its educational institutions 
have concerned its power to condition the right to attend them. 
The right to attend them is not a privilege or immunity of fed- 

^8 See PIERCE T. SOGIETy OP Black’s Cas. Constitutional Law, 2d, 
THE SISTERS OE THE HOLY 626. 

NABIES OF JESUS AND MARY, 268 

U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070, See Berea College v. Common- 

39 AX.R. 468, Black’s Cas. Constitu- wealth of Kentucky, 211 U.S. 45, 29 
tional Law, 2d, 629. S.Ct. 33, 53 L,Ed. 81. 

MEYER V. STATE OF NE- 26 Scopes v. State, 154 Tenn. 105, 
BRASKA, 262 U.S. 390, 43 S.Ct, 289 S.W. 363, 53 AX.R. 821. 

625, 67 L.Ed. 1042, 29 A.L.R. 1446, 
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eral citizenship protected against impairment by the privileges 
and immunities clause of the Fourteenth Amendment, but is a 
creature of state law.®’’ A state is, however, limited in condition- 
ing the grant of this right or privilege by those provisions of the 
federal Constitution that limit its action in other fields, and of 
these the most important in this connection are the due process 
and equal protection clauses of the Fourteenth Amendment. The 
due process clause permits a state to impose reasonable condi- 
tions upon the right to attend any part of its public educational 
system. It is valid to require applicants to submit to a physical 
examination,*® or to present a certificate of successful vaccina- 
tion.®9 It has also been held no denial of due process to deny 
admission to the state university to members of Greek letter 
fraternities, nor does such a regulation deny equal protection by 
permitting those who were students when the law was enacted to 
continue as such despite their membership in such fraternities.®* 
It is no violation of due process to deny readmission to a student 
who has been suspended for refusing to comply with a regulation 
making military drill compulsory.®* It has, however, been held 
a deprivation of liberty without due process to expel children 
from the public grade schools for their refusal to salute the flag 
based on religious grounds.®® The court made some point of the 
fact that state law required the children to attend some grade 
school, but the relevance of this factor is doubtful. It is clear, 
however, that conditions may be imposed upon the privilege of 
continuing in attendance to the same extent that they may be im- 
posed upon the right to be admitted, and that due process per- 
mits the enforcement of valid conditions by a denial of admission, 
by suspension, or by expulsion. 

The equal protection clause of the Fourteenth Amendment 
prohibits a state from making unreasonable discriminations in 


S'? Ward V. Flood, 48 Cal. 86 , 17 

Am. Rep. 405; Leliew v. Brummell, 
103 Ma 546, 15 S.W. 765, 11 I 4 .R.A. 
828, 23 Am.St.Rep. 895. 

ssstreicli T. Board of Education 
of Independent School Dist. of City 
of Aberdeen, 34 S.D. 169, 147 N.W, 
779, L.R.A.1915A, 632, Aiin.Cas.l917A, 
760. 

State V. Martin & Lipe, 134 Ark, 
420, 204 S.W. 022 ; Viemeister t. 
White, 179 N.Y. 235, 72 N.E. 97, 70 


L.R.A. 796, 103 Am.St.Rep. 859, 1 
Ann.Cas. 334. 

so Waugh V. Board of Trustees of 
University of Mississippi, 237 U.S, 
689, 35 S.Ct. 720, 59 L.Ed. 1131. 

SI Hamilton v. Regents of the Uni- 
versity of California, 293 U.S, 245, 
55 S.Ct. 197, 79 L.Ed. 343. 

S 3 Gobitis v. Minersville School 
Dist, D.C., 21 F.Supp, 581. 
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providing educational facilities for its people. The principal con- 
troversies in this connection have concerned discriminations 
based on racial grounds. The equal protection clause requires 
that the state shall afford substantially equal opportunities 
for the education of the membera of different races, but does not 
require that the members of the different races shall be permit- 
ted to attend the same schools.®® Statutes providing for the es- 
tablishment of separate schools for the different races have been 
held valid whenever substantially equal opportunities were af- 
forded ah the races.®* This principle applies to institufions of 
higher learning as well as to the common schools.®® The crucial 
point has thus become whether any given system does afford the 
requisite equality of treatment. It is not essential that the 
schools available for one race shall be as conveniently situated 
with reference to the members of that race as are those availa- 
ble for the members of the other race,®® It is essential that no 
member of one race shall in fact be deprived of a reasonable op- 
portunity to attend a school of the kind made available by the 
public to the members of another race.®’ It has, however, been 
held that the equal protection clause is not violated by failing 
to maintain a high school for colored citizens while continuing 
to maintain one for white students where the failure was due 
to insufficient funds.®* The facts that justify an inference of 
equality of opportunity are not the same in the case of common 
schools and colleges and universities. It has been held that the 
requisite equality is denied as between white and colored stud- 
ents wishing to study law by providing a law school only for the 
former at the state imiversity while providing for the payment 
of a reasonable tuition for training colored persons in the law 
school of the state imiversity of any contiguous state which ad- 
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mitted colored persons to its law school.®® The equal protection 
clause was, however, held to have been violated where the only 
provision for negroes wishing to study law was by a wholly inade- 
quate system of scholarships for their training in law schools in 
other states, and mandamus to compel the university authorities 
to admit the excluded negroes was held to constitute the only 
effective remedy for giving them the equality to which they were 
constitutionally entitled.'*® The privileges and immunities and 
the equal protection clauses of the Fourteenth Amendment are 
no limit upon a private institution’s power to exclude members 
of particular races, even though it is receiving some public finan- 
cial support under a contract for the training of certain per- 
sons designated by the public authorities.** The Fourteenth 
Amendment applies only to state action, and the action of the 
private institution is not such. It should be noted that a state 
is not required by the provisions of the interstate privileges and 
immunities clause*® to admit citizens of other states to its publicly 
maintained educational institutions. 

The federal government has no specific power to control edu- 
cation, but possesses an implied power to do so within the ESs- 
trict of Columbia and federal territories. The federal Constitu- 
tion contains no specific limitation upon its powers to exercise 
whatever control it may have over it, but there is no reason for 
doubting that the due process clause of the Fifth Amendment 
limits it in exercising that power in the same general manner in 
which the due process and equal protection clauses of the Four- 
teenth Amendment limit a state in regulating hberty of learning 
and teaching.*® 

Freedom of Association 

The liberty secured by the Fourteenth Amendment includes 
the right to associate with others for the furtherance of com- 
mon purposes and enterprises of both an economic and a non- 

It is not yet definitely establish- 
ed that the due process clause of the 
Fifth Amendment, U.S.O.A.Const., 
constitutes a general limitation on 
the power of Congress to classify in 
enacting legislation, but its general 
prohibition against arbitrary action 
is broad enough to include a prohi- 
bition against arbitrary dassiflca- 
tion. 


S8 state of Missouri ex rel. Gaines v. 
Canada, 305 U.S. — 59 S.Ct. 232, 83 
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40 Pearson v. Murray, 169 Md. 478, 
182 A. 690, 103 A.L.E. 706. 

41 State ex rel. Clark v. Maryland 
Institute for the Promotion of Me- 
chanic Arts, 87 Md. 643, 41 A. 126. 

48 U.S.O.A.Const. Art. 14, Section 1, 
Clause 1. 
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economic character. It is, however, a right which must yield 
to a rightful exertion of a state’s police power. A state may 
validly regulate associations organized to promote some cause, 
and require those requiring their members to take a secret 
oath to file with a public officer a copy of their constitutions 
and the oaths. It does not deny due process to the members of 
such an organization to make it a punishable offense knowingly 
to belong to any such society that has failed to file the required 
documents.^ The equal protection clause does not prevent 
limiting the scope of such statute to societies of the type from 
which the evils aimed at were to be feared and exempting there- 
from those from whom such evils were not feared.*® The princi- 
ples applied in the case last cited would sustain any other regula- 
tion of the freedom of association reasonably necessary to prevent 
its exercise from endangering the general peace or safety or 
the peace or safety of any part of the community. This right 
is not a privilege or immunity of federal citizenship within the 
meaning of the Fourteenth Amendment, and such protection as 
it receives under the federal Constitution is in no wise affected 
by its possessor being a citizen of the United States.*® The due 
process clause of the Fifth Amendment undoubtedly limits the 
federal government’s power to interfere with this right in the 
same general manner. 

Right to Bear Arms 

The Second Amendment to the federal Constitution provides 
that the right of the people to keep and bear arms shall riot be 
infringed. This Amendment is no restriction upon the power 
of the severed states, but protects that right only against in- 
fringement by the federal goverament.*’ It has been held that 
the right referred to in that Amendment is not one of the privi- 
leges and immunities of federal citizenship protected against 
abridgment by a state by the provisions of the Fourteenth 
Amendment.*® It has, however, been stated that a state has no 

44 People of State of New York ex 4c People of State of New York ex 
rel. Bryant v. Timmerman, 278 U.S. rel. Bryant v. Zimmerman, 278 U.S. 
63, 49 S.Ct 61, 73 L.Ed. 184, 62 A.L. 63, 49 S.Gt. 61, 73 L.Ed. 184, 62 A.L. 

1' ^ , , . ^ .R.'.785. . ^ -R. 785. 

47 United States v. Cruikshank, 02 
U.S. 542, 23 L.Ed. 588. 

48Presser v. State of Illinois, 116 
U.S. 252, 6 S.Ct 580, 29 L.Ed. 615. 


45 People of State of New York 
ex rel. Bryant y. Zimmerman, 278 U, 
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power to prohibit its people from keeping and bearing arms so as 
to deprive the federal government of this resource for maintain- 
ing the public security and to disable it from performing its 
duty to protect the nation, blit the basis for this position was not 
found in the Second Amendment.*® Neither that principle nor 
any provision of the Second or Fourteenth Amendment pre- 
vents a state from prohibiting its citizens from associating to- 
gether to drill or parade with arms.®® The constitutions of many 
of the states, however, guarantee their peoples the right to 
keep and bear arms. Neither this right,®* nor any conferred 
by the federal Constitution, is infringed by statutes prohibiting 
the carrying of concealed weapons. 


INVOLUNTARY SERVITUDE 

308. The Thirteenth Amendment to the federal Constitution pro- 
vides that neither slavery nor involuntary servitude, except 
as punishment for a crime whereof the party shall have been 
duly convicted, shall exist within the United States or any 
place subject to their jurisdiction. It also confers upon 
Congress the power of enforcing this prohibition. 

The right protected by this Amendment is that of being im- 
mune from enforced labor. It differs from most of the other 
limitations found in the Constitution in that it is not merely a 
prohibition of certain forms of governmental action but is an 
absolute prohibition of slavery and involuntary servitude re- 
gardless of how or by whom those conditions are brought 
about.®® It prohibits them when resulting from the acts of 
private persons as well as when maintained under the authority 
of state or federal legislation or other governmental action. The 
power conferred upon Congress to enforce this prohibition may 
be directly exerted to control the conduct of individuals wheth- 
er or not acting by authority of a state. It is on this basis that 
the federal statute prohibiting peonage, or the compulsory serv- 


49Presser t. State of Illinois, 116 
U.S. 252, 6 S.Ct 580, 29 L.Ed, 615, 

sopresser v. State of Illinois, 116 
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monwealth V. Murphy, 166 Mass. 171, 
44 N.E. 138, 32 L.R.A. 606. 

51 Wright T. Commonwealth, 7T Pa. 
470; State v. Speller, 86 N.C. 697. 
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ice based upon the peon’s indebtedness to his master, has been 
held valid.®® The principal cases that have arisen under this 
Amendment have, however, involved state legislation enacted 
to provide an incentive for the performance of contracts for 
labor and service. A state statute which punished a person for 
breaching his contract for personal services without repayment 
of advances made to him by his employer at the time the con- 
tract was entered into, unless he had just cause for breaching 
it, has been held invalid as in effect an indirect attempt to com- 
pel one person to work for another in liquidation of a debt 
owed the latter by the former.®* It is not rendered valid mere- 
ly by treating a contract breached under those circumstances as 
made with fraudulent intent to injure the employer where the 
fact of such breach alone would have authorized the convic- 
tion of the employee of such crime. It has also been held that 
a condition of peonage in violation of the Thirteenth Amend- 
ment results from a state statute permitting a person fined upon 
conviction of a misdemeanor to confess judgment with a surety 
in the amount of the fine and costs, and to agree with the sure- 
ty who pays said fine and costs to reimburse him by working 
for him upon terms approved by the court, where the breach 
of such contract was itself made a misdemeanor punishable in 
the same manner.®® The natural and inevitable effect of this 
system was held to be to compel the convicted person to con- 
tinue his services under the contract with the surety, and thus 
to establish a system of peonage. The Thirteenth Amendment 
thus places an important limitation upon a state’s power to 
enforce the payment of debts owed by private persons whether 
to other private persons or the public. It does not, however, 
prohibit mere imprisonment for debt, and probably not im- 
prisonment for debt at hard labor for the state itself.®® During 


53 Clyatt V. United States, 197 U.S. 
207, 25 S.Ct. 429, 49 L.Ed. 726. 
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V. Dubose, 128 S.O. 318, 121 S.B. 791, 
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Walker, 286 111. 541, 122 N.E. 92; 
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the late war several states enacted laws requiring all men be- 
tween certain ages to be engaged, or to work regularly, in some 
useful calling or occupation, under penalty of punishment, and 
this without regard to the individual’s ability to support him- 
self and his dependents without labor. These laws were held 
to violate the Thirteenth Amendment in some cases,®’ and in 
others sustained as valid war measures.®* Historical considera- 
tions have been the basis for holding valid certain exceptional 
laws which do result in forcing one to work against one’s will. 
It is on that basis that a federal statute has been held not to 
violate this Amendment although it punished seamen deserting 
their vessel and provided for the return to their ships of seamen 
deserting in violation of a contract of employment,®* that com- 
pulsory military service is held not to constitute involuntary 
servitude,®® and that the compulsory requirement of several days’ 
labor upon the public highways annually is held not to violate 
the Amendment.®’ The Amendment expressly excepts involun- 
tary servitude imposed as punishment for crime whereof the 
party shall have been duly convicted. The scope of the excep- 
tion is necessarily limited insofar as the Amendment itself pre- 
vents a state from making a breach of contract a criminal of- 
fense, It is not essential that the involuntary servitude im- 
posed as punishment consist of forced labor directly for gov- 
ernment itself. The Amendment has been held not to be 
violated by farming out convict labor to private contractors.®* 
Constitutional provisions prohibiting involuntary servitude are, 
however, violated by a statute authorizing a “vagrant” to be 
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hired out to the highest bidder even though he has not been 
accused or convicted of any crime.®® 


SEARCHES AND SEIZURES 

309. The Fourth Amendment to the federal Constitution provides 
that “the right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, 
and the persons or things to be seized.” The constitutions 
of the several states containn a similar guaranty. 

General Scope of Fourth Amendment 

The Fourth Amendment is a part of the federal Bill of Rights 
and applies to the federal government only. Its purpose was to 
prevent violations of private security in person and property, 
and unlawful invasions of the sanctity of the home, by ofBeers 
of the law acting tmder legislative or judicial sanction, and to 
give a remedy against such usurpations when attempted.®* It 
does not prohibit the federal government from taking advantage 
of unlawful searches made by a private person®® or under au- 
thority of state law.®® The question of when an invalid search 
and seizure in fact made by state officers can be deemed to have 
been made by the federal government has been considered in 
several cases by the federal Supreme Court. It has been held 
that the mere participation of federal officers in such a search 
does not in itself render it a federal undertaking, but that it be- 
comes such if the latter participate under color of their federal 
oflSce so as in effect to make it a joint search.®’ An unlawful 
search and seizure made by state officers alone but solely on 
behalf of the United States is deemed made by the federsii 
government so as to prohibit its use of the seized articles in 
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585, 24 S.Ct. 372, 48 L.Ed. 575. 

esBurdean v. McDowell, 256 U.S. 
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A.L.R. 1159. 


66 Weeks v. United States, 232 U. 
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evidence against their owners.®* It is immaterial in that situa- 
tion that the state officers were in no sense federal agents, and 
also whether or not the state law imposed upon the state officers 
the duty of aiding in the enforcement of federal law. The act 
of the federal government in using the materials seized was 
viewed as a ratification of the act of the state officers who had 
acted on behalf of the United States. It would seem logical 
to apply the same rule where the state officers acted on behalf 
of both the United States and the state, but this appears not 
to be the rule.®* It is clear that the ultimate test of whether 
an unlawful search and seizure is imputable to the federal gov- 
ernment depends upon whether those who made it did so on its 
behalf, and that that government cannot avoid the prohibitions 
of the Fourth Amendment by a judicious policy of co-operation 
with state authorities or even private persons. 

Meaning of Unreasonable Searches and Seizures 

accorded by the Fourth Amendment includes not 
only freedom from unreasonable searches and seizures of one’s 
person and house but also from unreasonable searches and seiz- 
ures of one’s papers and effects. It has been held that the protec- 
tion extended to one’s house does not extend to the open spaces 
and fields belonging to one’® and that telephone wires leading 
from one’s house are nO part thereof for purposes of this Amend- 
ment.” Its protection does, however, extend to sealed letters 
and packages in the mails, and these may be opened and ex- 
amined only in response to a valid search warrant.’* This pro- 
vision would probably not apply to a censorship established as 
a wa? measure. Letters written by a prisoner may be opened 
by the warden under the prison’s disciplinary rules.’* The 
Amendment does not guarantee one against all searches and 
seizures, but only against those that are unreasonable. It ap- 
plies only where the acts of the government constitute a search 
or seizure. The historical purpose of the Fourth Amendment 


68 Gambino v. United States, 275 
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was to prevent the use of governmental force to search a man’s 
person, house, papers and effects, and to prevent their search 
and seizure against his will. The exertion of force is not, how- 
ever, essential to a prohibited search or seizure. It has, for 
example, been held that the search of a person’s room without 
his consent during his absence therefrom constituted an illegal 
search where admittance was obtained by the use of a key the 
location of which had been disclosed to the officers by a neighbor 
of the person whose room was searched.'^* The secret extraction 
of one’s papers by a federal officer from one’s office while said 
officer was there on what purported to be a private business 
call violates this Amendment even though no force was used.’® 
The decisive factor is the fact that the search of one’s person 
and premises and the seizure of the papers or effects are without 
that person’s consent.’® The Supreme Court has, however, 
refused to extend the scope of search and seizure to include the 
secret tapping of one’s telephone wires for the purpose of pro- 
curing evidence against him even when those acts violate the 
laws of the state in which they occur.” 

The question of whether a search or seizure is reasonable is a 
judicial question since it involves the construction of a con- 
stitutional provision. A search and seizure may invariably be 
made under a search warrant which conforms to the consti- 
tutionally prescribed requirements therefor and which is execut- 
ed at a reasonable time. The Fourth Amendment authorizes 
the issuance of search warrants only upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the 
place to be searched and the persons or things to be seized. 
A warrant issued solely on the basis of suspicion and ^lief 
without any statement of adequate supporting facts is therefore 
invalid, and this is true when issued in the enforcement of 
revenue laws as well as other laws.’® The question of the ade- 
quacy of the supporting facts depends upon the facts of each 
specific case. A search warrant is also invalid if it fails to 
describe Avith sufficient particularity the place to be searched 

M Weeks T. United States, 2S2 U. «0I.MSTEAD y. UNITED 
S. 383, 34 S.Ct. 341, 58 L.Ed. 652, U. STATES, 277 U.S. 438, 48 S.Ct. 564, 
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and the persons or things to be seized. This requirement was 
intended to prevent the federal government from resorting to 
general warrants of the kind that had proven so efBcient an 
instrument of executive tyranny in England and the colonies. 
This requirement is enforced by holding invalid the seizure of 
any person or thing not particularly described in the warrant 
unless the seizure would have been valid if made without a 
warrant.'*® There is another important limitation on the right 
of search and seizure even when based on a warrant conform- 
ing to these several constitutional requirements. It has been 
held that a search and seizure under a warrant issued for the 
sole purpose of searching out evidence to be used against the 
owner of the seized articles is in itself a violation of the Fourth 
Amendment.®* This is a defect that is not cured by the fact 
that the warrant was issued on adequate grounds and was 
framed with sufficient particularity. The rule is based on the 
theory that the Amendment was intended to prevent the fed- 
eral government from compelling a person to furnish it with 
evidence that would enable it to prove his guilt, and is thus an 
important safeguard of the privilege against self -incrimination 
guaranteed him by the Fifth Amendment.®* If, however, the 
goods directed to be seized are contraband or stolen or forfeited 
articles, their seizure under such a warrant is valid even though 
the articles constitute evidence against the person whose effects 
were thus seized. The fact that the public is deemed to have 
an interest in them apart from their character as evidence ex- 
cludes their seizure from the rule that a search warrant issued 
solely for the purpose of obtaining evidence is invalid. Prop- 
erty ^able to duties and concealed to avoid payment of them, 
counterfeit coin, burglar’s tools and weapons, and implements 
of gambling are common examples of contraband, as were in- 
toxicating liquors during the period while the Eighteenth Amend- 
ment was in force.®* 


■<9 Marron y. United States, 275 U. 
S. 192, 48 S.Ot. 74, 72 L.Bd. 231. 

80 Boyd T. United States, 116 U.S. 
616, 6 S.Ct. 624, 29 L.Ed. 746; Goul- 

ed V, United States, 255 U.S. 298, 41 
S.Ct. 261, 05 L.Ed. 647. 

81 See Boyd v. United States, 110 
U.S. 616, 6 act 524, 29 L.Ed. 746, for 
a discussion of tlie relations between 


the Eourtb Amendment, U.S.C.A, 
Const., and the privilege against 
self-incrimination secured by a pro- 
vision in the Eifth Amendment, U.S. 
O.A.Const 

■ 83 See, discussion of this matter in 
Boyd V. United States, 110 U.S. 616, 
6 S.Ct, 524, 29 L.Ed. 746, and Goiiied 
V. United States, 255 U.S. 298, 41 S. 
Ct 261, 65 L.Ed. 647. 
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The fact that the Fourth Amendment lays down certain 
requirements for issuing search warrants does not, however, 
mean that a warrant is indispensable to the existence of a 
valid search and seizure. There are circumstances in which a 
warrant is constitutionally required. Thus, the search of a 
person’s house without a valid search warrant has been held 
to be in itself an unreasonable search unless made as an incident 
to a lawful arrest therein,*® and this principle has been said to 
extend to any place or structure in respect of which a proper 
ofiBcial warrant may readily be obtained.®^ It applies, in the 
case of one’s house, even to the search for and seizure of con- 
traband and forfeited goods.®* However, a search and seizure 
without a warrant is valid in the case of contraband or forfeited 
goods being transported by ship, automobile or other vehicle, 
but only if the officer making it has reasonable or probable 
cause for believing that ship or vehicle contains contraband or 
forfeited goods.®* The reason for this rule is the difficulties that 
would attend the enforcement of laws if a search warrant were 
required since the goods might be removed beyond the juris- 
diction during the time required to obtain the warrant. The 
most important exception, however, to the necessity for a search 
warrant is the right of search and seizure as an incident to a 
lawful arrest. A lawful arrest may be made either while a 
crime is being committed or after its completion. The right to 
search includes in both instances that of searching the person 
of him who is arrested in order to find and seize things con- 
nected with the crime as its fruits or as the means by which 
it was committed, and weapons or other things that might be used 
to effect an escape from custody.** It also includes, in the case of 
an arrest while the crime is being committed, the right to search 
the premises where it is being committed and to seize things 
of the character last referred to,®* but the right is probably 
somewhat more limited in the case of an arrest made for a past 


ssAgnello v. United States, 269 U. 
S. 20, 46 S.Gt. 4, TO L.Ed. 145, 51 A.L. 
K. 409. 

84 See Carroll y. United States, 267 
U.S. 132, 45 S.Ct. 280, 69 UEd. 543, 
39 A.L.R. 790. 

85 Gouled V. United States, 255 U. 
S. 298, 41 S.Ct. 261, 65 L.Ed. 647. 

86 Carroll v. United States, 267 U. 
S. 132, 45 S.Gt. 280, 69 L.Ed. 543; 


Husty T. United States, 282 U.S. 6^, 
51 S.Ct. 240, 75 L.Bd. 629. 

8'J'Agnello T. United States, 269 U. 
S. 20, 46 S.Ct 4, 70 L.Ed. 145, 51 A. 
L.R. 409. 

88Agne31o t. United States, 269 U. 
S. 20, 46 S.Ct 4, 70 L.Ed. 145, 51 A.L. 
R, 409; Marron y. United States, 275 
U.S. 192, 48 S.Ct 74. 72 L.Ed. 231. 
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and completed offense. It does not extend to any premises other 
than that where the crime was being committed or the arrest 
made, as the case may be,*® The right to search the premises 
as an incident to a lawful arrest thereon is in no event more ex- 
tensive than that permitted under a valid search warrant, and 
exploratory searches of the premises for the sole purpose of 
obtaining evidence against the arrested person are invalid.®® 
The right of search and seizure without a search warrant as an 
incident to a lawful arrest exists even when the arrest is made 
in a private dwelling.®^ An arrest may not, however, be used 
as a pretext to search for evidence.®® 


Compulsory Production of Papers 
It does not require an actual entry upon premises and a physi- 
cal search for and seizure of papers and effects to constitute 
an unreasonable search and seizure within the meaning of the 
Fourth Amendment, Its purpose includes protecting one against 
the compulsory production of his private books and papers. 
A search warrant is but one means by which an invasion of 
that right may be attempted. A subpoena duces tecum is an- 
other, and may constitute an unreasonable search and seizure. 
It is such if it is too broad and sweeping in its terms just as 
a search warrant would be that was couched in similar terms.®® 
It is also invalid if its sole purpose is to discover evidence against 
the person to whom it is directed where its enforcement would 
amount to a violation of his privilege against self-incrimina- 
tion.®* It does so only if he is the owner of the books and 
papers required to be produced. The custodian of corporate 
records may, accordingly, be required to produce them although 
they contain matter incriminating him since the order is not 
compelling him to produce his own effects for use against him.®® 
It has also been held that corporate records remain impressed 


ssAgiiello T. United States, 269 U. 
S. 20, 46 S.Ct. 4, 70 L.Ed. 145, 51 A. 
L.R. 409. 

90 United States v. Lefkowitz, 285 
U.S. 452, 52 S.Ct. 420, 76 L.Ed. 877, 
82 A.L.K. 775; Go-Bart Importing 
Go. T. United States, 282 U.S. 344 51 
S.Ct 153, 75 L.Bd. 374. 

siAgnello V. United States, 269 U. 
S. 20, 46 S.Ct 4, 70 L.Ed. 145. 


98 United States v. Lefkowitz, 285 
U.S. 452, 52 S.Ot. 420, 76 L.Ed. 877, 
82 A.L.E. 775. 

93 Hale V. Henkel, 201 U.S. 48, 26 
S.Ct. 370, 60 L.Ed. 652. 

94 Boyd V. United States, 116 U.S. 
616, 6 S.Ct 624, 29 L.Ed. 746. 

95 Wilson T. United States, 221 U.S. 
361, 31 S.Ct 538, 55 L.Ed. 771, Ann. 
Cas.l912D, 658. 
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with the incidents attending them while owned by the corpora- 
tion even in the hands of a legal owner to whom they have been 
transferred after the dissolution of the corporation, and that 
such owner’s rights under the Fourth and Fifth Amendments 
are not violated by an order compelling him to produce them.®® 
A subpoena duces tecum has been held to violate a corporation’s 
rights under the Fourth Amendment where issued solely on the 
basis of information derived by the government through an 
invalid seizure of the documents directed to be produced.®’’ A 
subpoena duces tecum reasonable in scope and not issued solely 
to discover evidence against the person to whom directed does 
not violate the Fourth Amendment.®® A claim is also frequent- 
ly made that the Amendment is violated by statutes that re- 
quire those engaged in certain businesses to file reports and 
submit their books and records to inspection by public authori- 
ties. These requirements are held valid whenever reasonably 
proper for the public control and regulation of any business 
activities.®® The same principles would validate legislation re- 
quiring reports and inspections in connection with the enforce- 
ment of taxes, ^ and also legislation requiring records to be kept 
for the information of the federal government.® 

Persons Protected by Fourth Amendment 

The language of the Fourth Amendment is most reasonably 
construed as conferring upon a person immimity from unreason- 
able searches and seizures of only his own person, house, papers 
and effects. This is also the construction which it has received. 
Hence incriminating papers belonging to one person may be 
used in evidence against another whom they incriminate.® A 
search of premises, however, violates the rights of a lawful 


96 Wlieeler v. United States, 226 U. 
S. 478, 33 S.Ot. 158, 67 U.Bd. 309; 
Grant v. United States, 227 U.S. 74, 
.33 S.Ot. 190, 67 Ii.Bd. 423. 

97 Silvertliorne Lumber Co. v. Unit- 
ed States, 251 U.S. 385, 40 S.Ot. 182, 
64 U.Ed. 319, 24 A.L.R. 1426. 

98 Brown v. United States, 276 U.S. 
134, 48 S.Ot 288, 72 L.Ed. 500. 


1 Flint V. Stone-Tracy Co., 220 U.S> 
107, 31 S.Ct. 342, 65 L.Ed. 389, Ann, 
Oas.l912B, 1312. 

9 State decisions construe similar 
state constitutional provisions in the 
same manner: State ex rel. MeOlory 
V. Donovan, 10 N.D. 203, 88 N.W. 717 ; 
Co-operative Building & Loan Ass’n 
V State ex rel. Daniels, 156 Ind. 463, 
60 N.E. 148. 


99 Bartlett Frazier Co. v. Hyde, 7 
Oir., 65 F.2d 350. 


8 See, in addition to cases cited in 
footnotes 95 and 96, Lewis v. United 
States, 10 Cir., 92 F.2d 952. 
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occupant thereof as much as if he were its owner. ^ A corpora- 
tion is protected by the Amendment against unreasonable 
searches and seizures.® 

Relation Between the Fourth and Fifth Amendments 
It has been stated that the Fourth Amendment and that part 
Of the Fifth which confers the privilege against compulsory 
self-incrimination are both parts of a general plan for protect- 
ing personal security, and that the unreasonable searches and 
seizures condemned by the former are almost always made for 
the purpose of compelling a person to give evidence against him- 
self.® The federal courts have given the Fifth Amendment a 
construction under which the use in evidence against a person 
of property obtained by the federal government in violation of his 
rights under the Fourth Amendment constitutes a violation of 
his rights under the Fifth.’ The rule has been severely criti- 
cized as an unnecessary protection of an accused and as in- 
creasing the difficulties of law enforcement, but has been de- 
fended with equal vigor as tending to reduce violations of the 
right against unreasonable searches and seizures by giving the 
injured party his most effective remedy. The majority of the 
cases heretofore cited to illustrate the limits of a valid search 
and seizure were cases in which the question arose as an incident 
to determining the admissibility of the seized objects in evi- 
dence. Since the privilege against compulsory self-mcrimination 
may be waived, it is essential that the question of the validity of 
the seizure of the objects that it is proposed to use in evidence 
be timely raised. It is timely raised if made the basis for a 
preliminary motion for the return of the seized articles, or, 
where this is not reasonably possible, if made the basis for a 
motion to exclude them as evidence when tendered for that 
purpose.® The Fourth Amendment, however, has an independent 
field of operation. This is established by the cases permitting 


4 Coon V. United States, 10 Cir., 36 
#.2d 164. 

5 Hale V. Henkel, 201 U.S. 43, 26 S. 
Ct. 370, 50 L.Ed. 652; Silverthome 
Lumber Co. v. United States, 251 U. 
S. 3S5, 40 S.Ct. 182, 64 L.Ed. 319, 24 
A.L.K. 1426. 

^ Boyd T. United States, 116 U.S. 
616, 6 S.Ct. 524, 29 L.Ed. 746. 


7 See cases cited in footnotes 74 to 
94, inclusive. 

8 See Weeks v. ' United States, 232 

U.S. 383, 34 S.Ct. 341,; 58 L.Ed. 652, 
L.R.A.1915B, 834, Ann.Cas.l915C, 

1177 ; Gouled v. United States, 255 U. 
S. 298, 41 S.Ct. 261, 65 L.Ed. 647; 
Agnello V. United States, 269 U.S. 
20, 46 S.Ct 4, 70 L.Ed. 145, 51 A.L.R. 
409. 
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a corporation to invoke its protection despite the rule that it is 
not protected against compulsory self-incrimination.® How- 
ever, the principal applications of the Fourth Amendment have 
been, and continue to be, those in which it operates along with 
the Fifth Amendment to make effective the latter’s guarantee 
against compulsory self-incrimination. 


Searches and Seizures by a State 

The Fourth Amendment does not apply to the states. Nor 
has it yet been decided that any provision of the federal Con- 
stitution accords a person against a state any immunity of the 
kind that he is accorded against the federal government by that 
Amendment.^ It is not improbable that the liberty protected 
by the due process clause of the Fourteenth Amendment may 
ultimately be expanded to include some aspects of that immuni- 
ty, but it has not yet been so interpreted. The constitution of 
each state prohibits unreasonable searches and seizures in lan- 
guage very similar to that contained in the Fourth Amendment. 
It is beyond the pur\dew of this text to discuss the state courts’ 
constructions of those provisions beyond stating that they have in 
general construed them in the same manner as the federal 
courts have construed the Fourth Amendment.” There is, 
however, one marked difference. The majority of the states 
have held that the privilege against compulsory self-incrimina- 
tion, which is also guaranteed by state constitutional provi- 
sions, is not violated by the use in evidence of articles obtained 
by an unconstitutional search and seizure.” 


9 Hale V. Henkel, 201 U.S. 43. 26 
S.Ot. 370, 60 HEd. 662; Silverthorne 

liUiiiber Co. v. United States, 251 U. 
S. 385, 40 S.Ct. 182, 64 L.Ed. 319, 24 
A.L.E. 1426 ; Essgee Co. of China v. 
United States, 262 U.S. 151, 43 S.Ot, 
514, 67 L.Ed. '917. ■ 

10 See in this connection Consoli- 
dated Rendering Co. v. State of Ver- 
mont, 207 U.S. 541, 28 S.Ct 178, 52 
L.Ed. ' 327, '12; Ann.Gas. 6 

11 See, for examples, McClnrg t* 
Brenton, 123 Iowa 368, 98 N.W. 881, 


65 L.R.A. 519, 101 Am.StRep. 323. 
Washington Nat Bank v. Daily, 166 
Ind. 631, 77 N.E, 53 ; Lippman v. Peo- 
ple, 175 111. 101, 51 N.E. 872. 

12 See People v. Before, 242 N.Y. 
13, 150 N.E. 5S5, which reviews this 
matter and discusses the status of 
the rule in the several states. Cer- 
tiorari was denied without opinion 
in Before v. People of State of New 
York, 270 U.S. 657, 46 S.Ct 353. 70 
Ir.Ed. 784. 
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QUARTERING OF SOLDIERS 

310. The Third Amendment to the federal Constitution provides 
that “No soldier shall, in time of peace, be quartered in any 
house, without the consent of the owner, nor in time of war, 
but in a manner to be prescribed by law.” There ap- 
pear to have been no decisions construing the meaning of 
this Amendment. 


POLITICAL RIGHTS 

311. The right of suffrage is a political right. The federal Consti- 

tution does not confer it upon citizens of the states except 
as it provides that electors of Representatives and Senators 
in Congress shall have the qualifications requisite for 
electors of the most numerous branch of the state legisla- 
ture. The right is, in all other respects, left to be defined 
by the respective states, subject, however, to the limitations 
contained in the Thirteenth, Fourteenth, and Nineteenth 
Amendments to the federal Constitution. 

312. The right to peaceably assemble and to petition the govern- 

ment is guaranteed by the First Amendment against abridg- 
ment by Congress. The due process clause of the Four- 
teenth Amendment protects the people of a state against 
state action similar to that which Congress is prohibited 
from taking by the First Amendment. The constitutions of 
many of the states contain a provision similar to the First 
Amendment. 

Citizenship 

There are various types of relationship which a person may 
sustain towards the politically organized society to which he be- 
longs. The two most fundamental for the purpose of defining 
his political rights are those of citizenship and non-citizenship. 
It has been said to be “the inherent right of every independent 
nation to determine for itself , and according to its own Constitu- 
tion and laws, what classes of persons shall be entitled to its 
citizenship.”^® The federal Constitution now provides that all 
persons bom or naturalized in the United States, and subject to 
its jurisdiction, shall be citizens of the United States, and of the 


13 United States v, Wong Kim Ark, 
169 U.S. 649, 18 S.Ct 456, 42 L.Ed. 
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state in which they reside, and also confers upon Congress the 
power to pass uniform naturalization laws.^® The judicial con- 
struction of these provisions, as well as problems of federal citi- 
zenship generally, have already been considered.^® It is suffi- 
cient for present purposes to merely state that our constitutional 
system recognizes both a federal and a state citizenship, and 
that each of them involves distinct complexes of rights and privi- 
leges that have already been discussed to some extent in other 
connections.^’' 

Right of Suffrage 

The federal Constitution does not confer the right to vote upon 
any person, not even upon those who are citizens of the United 
States or of a state. The attempt to include that right among the 
privileges and immunities of federal citizenship which are se- 
cured against abridgment by a state by the privileges and im- 
munities clause of the Fourteenth Amendment was defeated in 
a case sustaining a state’s action in denying the right to women 
who were citizens of both the United States and the state.'^® The 
same case also held that woman suffrage was not essential to 
the existence within a state of a republican form of government. 
The United States has no voters in the states of its own creation 
except insofar as the Constitution has expressly provided that 
the members of the House of Representatives and of the Senate 
shall be elected in each state by electors having the qualifications 
requisite for electoi's for the most numerous branch of the state 
legislature.^® This right to vote is a federal right the exercise 
of which Congress may protect by suitable legislation.®® The 
action of the state is, however, requisite in order to define the 
class possessing it, and it is in that sense only that it is correct 
to say that the right to vote is a matter for each state to deter- 
mine for itself.®'^ The right to vote for state or local officers, or 


14 l[J,S.O.A.Const. Amend. 14, Section 

15 U.S.O.A. Const Art 1, Section 8, 
Clause 4. 

15 See Cliapter 10, Sections 182- 
188. 

i-JfSee Chapter 5, Sections 97-99, 
and Chapter 14, Sections 230, 231. 

18 Minor t. Happersett, 21 Walt 
162^ 22 L.Ed. 627, 


18 U.S.O.A.Const Article 1, Section 
2, Clause 1 (members of House 
of Representatives) ; U.S.C.A.Const 
Amend. 17, Section 1 (members of the 
Senate). 

20 Ex parte Yarborough, 110 tJ.S. 
651, 4 S.Gt 152, 28 L.Ed. 274. 

eiPOPE V. WILLIAMS, 193 U.S. 
621, 24 S.Ct 573, 48 L.Ed. 817, 
Black’s Gas. Constitutional Lavt, 2a, 
640. 
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on purely state matters, is neither conferred by any provision of 
the federal Constitution nor has any branch of the federal gov- 
ernment the power to confer it. It is a matter that each state 
may determine for itself subject to certain limitations contained 
in the federal Constitution. 

The Constitution as originally adopted contained no provision 
limiting a state’s power of conferring the right to vote. It now 
contains two specific limitations thereon. The first of these is 
found in the Fifteenth Amendment which provides that “The 
right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any state on account of 
race, color, or previous condition of servitude.” This Amend- 
ment does not confer the right of suffrage on any person, al- 
though by its automatic invalidation of any state constitutional 
or statutory provision denying the right for one of the proscrib- 
ed reasons it may operate to permit one to vote under that part 
of the constitutional or statutory provision that remains after the 
invalid part has been stricken therefrom.®® A state is not permit- 
ted to evade this restriction by ostensibly making denial of the 
right depend upon failure to meet a test which it might otherwise 
validly prescribe. It has, accordingly, been held that a state 
constitutional provision violated this Amendment which denied 
the right to vote to those who could not read and write any sec- 
tion of the state constitution but which excepted therefrom all 
those who on January 1, 1866, or prior thereto, had the right to 
vote under any form of government, or who at that time resided 
in a foreign nation, or who were the lineal descendants of any of 
the foregoing excepted persons.®® This was held to be an indirect 
attempt to deny the right to vote on account of race and color, 
and negroes who could not meet the prescribed test were held 
entitled to vote despite that failure. The other specific limitation 
on a state’s power of regulating the right of suffrage is found in 
the Nineteenth Amendment which provides that “The right of 
citizens of the United States to vote shah not be denied or abridg- 
ed by the United States or by any state on account of sex.” Its 
form is precisely like that of the Fifteenth Amendment and its 
scope Sind effect are similar except that sex rather than color is 

2* Guinn y. United States, 238 U.S. A.1916A, 1124 ; see also Myers r. 
347, 35 S.Ct. 928, 69 L.Ed. 1340, L.B. Anderson, 238 U.S. 368, 35 S.Ct. 932, 
A.1916A, 1124. 59 L.Ed. 1349, holding invalid a 

Statute Of similar purport which reg- 

23 Guinn v. United States, 23S U.S. ulated the right of municipal suf- 
347, 35 S.Ct 926, 59 L.Ed. 1340, L.R. frage. 
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the proscribed basis. It is self-executing, and no legislation by 
either Congress or a state legislature was necessary to remove 
restrictions on the right to vote based on sex which existed at 
the time of its adoption.*^ It has been held not to be violated by 
a statute conditioning the right to vote on the payment of all 
poll taxes due the state for any year merely because women 
were accorded more favorable treatment in this respect by being 
required to pay the tax only for the year of their registration 
for voting.*® This was said not to make the abridgment of the 
right to vote resulting from the statute one based on sex. 

The equal protection clause of the Fourteenth Amendment con- 
stitutes another limitation on a state’s power of defining and 
regulating the right to vote. An intimation to this effect is found 
in a case sustaining a state’s power to make residence within the 
state for a given period a prerequisite to the right to vote.*® The 
cases in which the equal protection clause has been definitely 
held to prevent unreasonable discriminations in defining the 
right to vote involved the exclusion of negroes from participation 
in the primary elections of the Democratic party in some of the 
southern states. The issue principally discussed in most of these 
cases was whether the action of the party constituted action 
by the state since the equal protection clause would apply only 
if it were such. It is held to be such whenever the authority ex- 
ercised by the party officials in prescribing the rule of exclusion 
is derived from or based upon state legislation,*’ but held not to 
be such when their authority is derived from the convention of 
the party which is for this purpose treated as a voluntary asso- 
ciation.** It is, however, held that a rule excluding negroes from 
the party primary violates the equal protection clause if the rule 
providing therefor involves state action under the principles set 


State r. Walker, 192 Iowa 823, 
185 N.W. 619; Foster v. Mayor and 
Council of College Park, 155 Ga. 174, 
117 S.E. 84. 

*s Breedlove T. Suttles, 302 U.S. 
277, 58 S.Ct. 205, 82 L.Ed. 252. 

S6POPE V. WILLIAMS, 193 U.S. 
621, 24 S.Ct. 673, 48 L.Ed. 817, 
Black’s Cas. Constitutional Law, 2d, 
640. 

87 NIXON V. HERNDON, 273 U.S. 
B36, 47 S.CL 446, 71 L.Ed. 769, 
Rottschaepee Const.Law— 48 


Black’s Cas. Constitutional Law, 2d, 
642; West T. Bliley, D.O., 33 F.2d 
177; Nixon v. Condon, 286 U.S. 73, 
52 S.Ct. 484, 76 L.Ed. 984, 88 A.L.E. 
468; White v. County Democratic 
Executive Committee of Harris Coun- 
ty, D.C., 60 F.2d 973. 

88 Grovey v. Townsend, 295 U.S. 45, 
65 S.Ct. 622, 79 L.Ed. 1292, 97 A.L.R. 
680; Drake v. Executive Committee 
of Democratic Party for City of 
Houston, D.C., 2 F.Supp. 486. 
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forth above,®* The Supreme Court has not based its decisions 
in this t3^e of case on the Fifteenth Amendment, nor has it dis- 
cussed the issue whether a primary is or is not an election.®* A 
lower federal court has, however, held a party rule of the fore- 
going character violative of both the equal protection clause and 
of the Fifteenth Amendment where the party’s action was deem- 
ed to involve action by the state.®i The foregoing principles 
would apply if the state should undertake such exclusion by di- 
rect legislation, and also to any other unreasonable bases for 
exclusion, including those specified in the Fifteenth and Nine- 
teenth Amendments. 


Rights of Assembly and Petition 

The First Amendment to the federal Constitution provides that 
Congress shall make no law abridging “the right of the people 
peaceably to assemble, and to petition the government for a re- 
dress of grievances." The rights guaranteed hereby are import- 
ant political rights. The scope of said guaranties has been fre- 
quently considered, but decisions thereon are conspicuous by 
their scarcity. It has been held that this is a right of federal 
citizenship, and stated that it is as such within the protection 
of Congress against invasion by the acts of private persons.®® 
The right protected against Congressional action covers only as- 
semblies for the purpose of petitioning the government for a re- 
dress of grievances,®® but this is too narrow unless construed to 
include the right to assemble generally for the discussion of po- 
litical matters and other matters of national interest or for any 
other lawful purpose. A state is as much prohibited from in- 
terfering with its exercise as are private persons or Congress.®^ 


NIXON V. HERNDON, 273 U.S. 
536, 47 S.Ot. 446, 71 L.Ed. 759, 

Klaek’s Cas, Constitutional liaw, 2d, 
042; Nixon v. Condon, 286 U.S. 73, 
52 S.Ct. 484, 76 L.Ed. 984, 88 A.L.II. 
458. 

30 See Chandler v. Neff, D.C., 298 
F. 515, holding not violatiye of ei- 
ther the Fourteenth or Fifteenth 
Amendment, U.S.C.A.Const., a state 
statute prohibiting negroes from vot- 
ing in Democratic primaries on the 
theory that a primary is not an 
election. This case is not longer law 
in view of the decisions cited in foot- 
note 29, supra. 


' SI West V. Bliley, D.O., 33 F.2d 177 ; 
see also Grovey v. Townsend, 295 U. 
S. 45, 55 S.Ct 622, 79 L.Ed. 1292, 
97 A,L,R. 680 ; holding exclusion of 
negroes from Democratic piimaries 
violative of neither the Fourteenth or 
Fifteenth Amendment, U.S.G.A.Goiist., 
where exclusion was not imputable to 
state action. 

• Sv3 United States y. Cruikshank, 92 
U.S. 542, 23 L.Ed. 588. 

83 United States v. Crnikshank, 92 
U.S. 542, 23 L.Ed. 588. 

S4Presser v. State of Illinois, 116 
U.S. 252, 6 S.Ct 580, 29 L.Ed. 615; 
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This provision of the First Amendment does not, however, limit 
the states except insofar as it prohibits them from interfering 
with the right of their peoples to assemble for the purpose of peti- 
tioning the federal government for a redress of grievances against 
it.®® The Supreme Court has, however, construed the liberty 
which is protected against state action by the due process clause 
of the Fourteenth Amendment to include the right of peaceable 
assembly, and has thus protected the right of the people to assem- 
ble for purposes of peaceful political discussion and action.®® A 
statute that makes it a crime to hold peaceable meetings for that 
purpose, or to assist in their conduct, violates that right.®’ The 
right is, however, just as much subject to reasonable regulation 
as are the other personal and property rights protected by the 
due process clause of the Fourteenth Amendment. The Court 
has thus far usually discussed it along with freedom of speech. 
The constitutions of many of the states contain provisions similar 
to that part of the First Amendment herein considered.®® The 
right protected by such state constitutional provisions has been 
held to include that of a person to communicate his opinions 
through the medium of a public address to members of an aud- 
ience assembled in a proper place to hear it.®® It does not, how- 
ever, include the right to hold a public meeting in a public street, 
and permits may be required for that purpose.^ There have been 
cases in which it has been held that the right included that of 
nominating candidates for public oflBce by petition.*’ This seems 
an extreme position. 


see also dissenting opinion of Mr. 
Justice Brandeis in Gilbert v. State 
of Minnesota, 254 U.S. 325, 41 S.Ct. 
125, 65 L.Ed. 2S7. 

S5 United States v. Cruikshank, 92 
U.S. 542, 23 L.Ed. 588. 

36 BE JONGE V. STATE OF ORE- 
GON, 299 U.S. 353, 57 S.Ct. 255, 81 
L.Ed. 278, Black’s Gas. Constitution- 
al Law, 2d, 644; Herndon v. Lowry, 
SOI U.S. 242, 57 S.Ct 732, 81 L.Ed. 
1066. 

37 BE JONGE T. STATE OF ORE- 
GON, 299 U.S. 353, 57 S.Ct, 255, 81 
L.Ed. 278, Black's Gas. Constitution- 
al Law, 2d, 644. 

38 See following cases construing 


such state constitutional provisions: 
Commonweal tb v. Abrahams, 156 
Mass. 57, SO N.E. 79; State ex rel. 
Ragan v. Junkin, 85 Neb. 1, 122 N.W. 
473, 23 L.R.A.,N.S., 839; State ex 
rel. Van Alstine v. Frear, 142 Wis. 
320, 125 N.W. 961, 20 Ann.Oas. 633; 
State v. Butterworth, 104 N.J.Law, 
579, 142 A. 57, 58 A.L.R. 744. 

39 City of Louisville v. Lougher, 
209 Ky. 299, 272 S.W. 748. 

40 People ex rel. Boyle v. Atwell, 
232 N.Y. 96, 133 N.E. 364, 25 A.L.R. 
107. 

41 State ex rel. Holliday v. O’Lea- 
ry, 43 Mont 157, 115 F. 204; Britton 
V. Board of Election Com’rs, 129 Cal. 
337, 61 P. 1115, 51 L.R.A. 115. 
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FREEDOM OF SPEECH AND PRESS 

313. The First Amendment to the federal Constitution provides 
that Congress shall make no law abridging the freedom of 
speech or of the press. Similar guaranties against state 
action are found in the constitutions of the several states. 
These rights are also secured against abridgment by the 
states by that provision of the Fourteenth Amendment to the 
federal Constitution which prohibits a state from depriving 
a person of liberty without due process of law. 

The value of freedom of speech and press for the maintenance 
of a political system in which decisions are arrived at by dis- 
cussion rather than by violence has long been recognized. They 
rank high among an individual’s political rights. That is not, 
however, their only significance since there are other interests 
that can be most effectively promoted only where those rights 
are adequately secured. 'Their protection has also a general social 
value. The recognition of their individual and social value is the 
ultimate basis for the protection which has been accorded them 
by both the federal and state constitutions. The provisions of the 
First Amendment are by its terms limited to the abridgment of 
these rights by Congress and thus afford no protection against 
their invasion by state action. It has, however, been definitely 
determined that freedom of speech and press are a part of the 
liberty protected against unreasonable restriction by the due 
process clause of the Fourteenth Amendment.*® They are also 
protected against infringement by the several states by provisions 
of their respective constitutions. The judicial development of 
the scope of these various protective provisions has been influ- 
enced to a considerable extent by historical considerations and 
by theories as to the social and political objectives that were 
aimed at by them. 

It has always been recognized that the freedom of speech and 
press secured by these provisions were not absolute rights immu- 

4S Gitlow V. People of State of New 73 A.L.B. 1484; Near t. State of 
York, 268 U.S. 652, 45 S.Ct. 625, 69 Minn^ ez rel. Olson, 283 O.S, ©7, 
L.Bd. 1138; WHitney v. People of 51 S.Ct. 625, 75 L.Ed. 1357; DE 
State of California, 274 U.S. 357, 47 STONGE v. OREGON, 2m U.S. 353, 57 
S.Ct. 641, 71 L.Ed. 1095; Eiske v, S.Ct 255, 81 L.Ed. 278, Black’s Cas. 
State of Kansas, 274 U.S. 380, 47 S. Constitutional Law, 2d, 644 ; Herndon 
Ct 655, 71 L.Ed. 1108; Stromberg v, v. Lowry, 301 U.S. 242, 57 S.Ct 732, 
People of State of California, 283 81 L.Ed. 1066. 

U.S. 359, 51 S.Ct 532, 75 L.Ed. 1117, 
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nizing one against all liability for whatever he might speak or 
publish, but that they were subject to regulation and some re- 
striction for the public welfare.*® The principal problem has 
been to define the limits of permissible regulation and curtailment 
of those rights. The existence of these various constitutional 
guaranties has not rendered unconstitutional the laws imposing 
civil liability for uttering or publishing slanderous or libellous 
matter, nor every law publishing the uttering or publication of 
even truthful statements regardless of circumstances. Nor have 
they invalidated statutes against speaking or publishing blas- 
phemous and obscene matter.** The majority of the cases decided 
by the Federal Supreme Court in construing the First Amend- 
ment and the due process clause of the Fourteenth Amendment 
have involved the right of the federal government or of a state 
to limit these rights for the purpose of protecting the respective 
governments against seditious utterances. Freedom of speech 
and press are not violated by legislation punishing advocacy of 
vicdations of the criminal law,*® or the use of violence or unlaw- 
ful means instead of peaceful political action as a means for ef- 
fecting political, social or economic changes.*® Freedom of 
speech and of the press are subordinate to the rights of the na- 
tion and state to preserve themselves. It is on that basis that 
statutes have been sustained which, as construed by the courts, 
punished those who wilfully and deliberately assisted in organ- 
izing a society for the purpose of carrying on a revolutionary 
class struggle by criminal methods.*’' It is, however, a violation 
of the right of free speech to make it a crime to assist in form- 
ing an organization for effecting social and political changes by 
non-violent and peaceable means,** or to make it a crime to par- 


4S See Schenck v. United States, 
249 U.S. 47, 39 S.Gt. 247, 63 L.Ed. 
470, in which it is said that “The 
most stringent protection of free 
speech would not protect a man in 
falsely shouting fire in a theater and 
causing a panic.” See also Frohwerk 
V. United States, 249 U.S. 204, 39 S. 
Gt. 249, 63 L.Ed. 561, in which it 
is stated that the First Amendment, 
U.S.G.A.Gonst. “cannot have been, 
and obviously was not, intended to 
give immunity for every possible use 
of language.” 


84, 113 A. 39, 14 A.L.R. S71; State 
V. Van Wye, 136 Mo. 227, 37 S.W. 
938, 58 Am.St.Rep. 627. 

45 Fox V. state of Washington, 236 
U.S. 273, 35 S.Gt. 3S3, 59 L.Ed. 573. 

46 Gitlow V. People of State of New 
York, 268 U.S. 652, 45 S.Gt. 625, 60 
L,Ed. 1138 ; People v. Lloyd, 304 111. 
23, 136 N.E. 505; People v. McGlen- 
negen, 195 Cal. 445, 234 P. 91. 

47 Whitney v. People of State of 
California, 274 U.S. 357, 47 S.Gt. 641, 
71 L.Ed. 1095. 


44 Williams v. State, 130 Miss. 827, 48 piske v. State of Kansas, 274 U. 

94 So. 882 ; State v. Mockus, 120 Ma S. 380, 47 S.Gt. 655, 71 L.Ed. 1108. 
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ticipate in, or assist in the conduct of, a public meeting held un- 
der the auspices of a political party whose tenets include political 
change by resort to violence where there was no advocacy of 
change by those methods at the meeting.*® A statute prohibiting 
the display of a red flag as a symbol of opposition to organized 
government even by peaceful and legal means has also been held 
to violate the liberty secured by the Fourteenth Amendment.®® 
Legislation restricting freedom of speech has been sustained 
whenever the acts prohibited have been clearly injurious to the 
safety of the nation or state, or have been done with the inten- 
tion of bringing about those substantive evils which the nation 
or state has a right to prevent. The Supreme Court has refused 
to accept as a test of validity whether the “words used are used 
in such circumstances and cire of such a nature as to create a 
clear and present danger that they will bring about the substan- 
tive evils” that government has a right to prevent.®* In apply- 
ing the test actually employed the intent is permitted to be deduc- 
ed from the consequences reasonably to be expected to follow 
from the acts in question. 

The principles set forth in the preceding paragraph are also 
applicable in defining the extent to which the federal govern- 
ment or a state may limit the freedom of the press. There is, 
however, one problem that has been raised in connection with 
it that was not considered in the cases heretofore discussed. 
That is the problem of a censorship of the press. It has been 
stated that one of the chief purposes of the First Amendment 
was to prevent the imposition of restraint prior to publication,®® 
and even affirmed that that was its sole purpose.®® The latter 
position is not law as is shown by the decisions cited in connec- 
tion with the preceding paragraph. It is stfll, however, the al- 
most universal rule that legislation that imposes any restraint 
prior to publication is an unconstitutional invasion of the free- 
dom of the press. It is on this basis that a state statute declar- 
ing the business of regularly publishing scandalous and defama- 


49 DE JONGE V. OREGON, 299 U. 
S. 353, 57 S.Ot. 255, 81 L.Ed. 278, 

Black's Gas. Constitutional Law, 2d, 
644; Herndon v. Lowry, 301 U.S. 
242, 67 S.Ot 732, 81 L.Ed. 1066. 

5© Stromberg y. People of State of 
California, 282 U.S. 359, 51 S.Ct. 
532, 76 L.Ed. 1117, 73 A.L.E. 1484. 


249' U.S. 47, ' 39 S.Ot 247, 63 'um 
470; Abrams v. United States, 250 
U.S. 616, 40 S.Ot 17, 63 L.Ed. 1173. 

ss Near v. State of Minnesota ex rel. 
Olson, 283 U.S. 697, 61 S.Ct 625, 
75 L.Ed. 1357; Patterson y. State of 
Colorado, 205 U.S. 454, 27 S.Ot 556, 
61 L.Ed. 879, 10 Ann.Cas. 689. 


SI gee Scbenck v. United States, 


63 2 Story, Constitution, § 1880. 
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tory newspapers a nuisance, and authorizing the enjoining of 
their publication, was held to violate the due process clause of 
the Fourteenth Amendment as an invasion of the freedom of the 
press.”^ It was also held in that case that the prohibition could 
not be evaded by calling the exercise of the right a nuisance, 
and that immunity from previous restraint is not lost because 
charges are made of derelictions that constitute crimes nor be- 
cause the statements made are false.®® The Court construed the 
case as involving an exercise of the right for purposes of carrying 
on political discussions, but its scope includes the discussion of 
any other matter of general public interest and, perhaps, of those 
of a primarily private interest as weU. The same liberty has 
more recently been held violated by an ordinance prohibiting 
the peaceable distribution of books and pamphlets without a li- 
cense.®® The case in question involved the distribution of religi- 
ous literature. The Court stated in its opinion that the ordinance 
struck at the very foundation of freedom of the press by sub- 
jecting it to license and censorship. It also held that liberty of 
the press is not confined to newspapers and periodicals, but em- 
braces pamphlets and every character of publication affording 
a vehicle of information and opinion, and that it also included 
liberty of circulation as well as of publication. It was because a 
license tax on the gross receipts of those engaged in the business 
of selling advertising printed in newspapers was considered by 
the Court to be a deliberate and calculated device to limit the cir- 
culation of information that the statute was held an invalid in- 
terference with the freedom of the press guaranteed by the Four- 
teenth Amendment.®’ It has, however, been held that it is no vio- 
lation of the First Amendment for Congress to prescribe the con- 
ditions on which newspapers and other periodicals may enjoy 
second-class mailing privileges,®® or to exclude from the mails ma- 
terial containing seditious matter.®® Protection against previous 
restraint is not, however, absolutely imlimited.®® The Court in the 


54 Near v. State of Minnesota ex reL 
Glson, 283 U.S. 697, 51 S.Gt 625, 75 
L-Ed. . 1357. . 

56 As to the last part of this state- 
ment see also discussion in Patter- 
son V. State of Colorado, 205 U.S. 
454, 27 S.Ct 556, 51 L.Ed. 879, 10 
Ann.Cas. 689. 

66 Lovell V. City of Griffin, 303 U. 
S. 444, 58 S.Ct, 666, 82 L.Ed. 949. 

6? Grosjean v. American Press Co., 


297 U.S. 233, 56 S.Ct. 444, 80 L.Ed. 
660. 

68 Lewis Pub. Co. v. Morgan, 229 
U.S. 288, 33 S.Ct. S67, 57 L.Ed. 1190. 

69 United States ex rel. Milwaukee 
Social Democratic Pub. Co. v. Bur- 
leson, 255 U.S. 407, 41 S.Ct, 352, 65 
L.Ed. 704. 

60 Near v. State of Minnesota ex 
rel. Olson, 283 U.S. 697, 51 S.Ct. 625, 
75 L.Ed. 1357. 
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case last cited stated that the United States would have a clear 
right to prevent the publication of military secrets, and that the 
“primary requirements of decency might be enforced against 
obscene publications.”®^ Although most of the cases cited in this 
paragraph involved constructions of the due process clause of 
the Fourteenth Amendment, they may reasonably be taken to 
indicate the content of the freedom of the press guaranteed by 
the First Amendment. 

It may safely be stated in conclusion that the courts have in 
general construed freedom of speech and press so as to preserve 
the fundamental values intended to be protected by the consti- 
tutional provisions protecting them. This is especially true of 
the decisions of the federal Supreme Court. Even it, however, 
has recognized that the scope of those guaranties is dependent 
upon time and place, and that greater restrictions thereon are 
permissible during war than during peace.®* 


01 See, in that connection, Mutual 
Film Corporation v. Industrial Com- 
mission of Ohio, 236 U.S. 230, 35 S. 
Ct. 387, 59 L.Ed. 552, Ann.Cas.l916C, 
296, sustaining as not violative of a 
state constitutional provision pro- 
tecting freedom of speech and press 
a state statute providing for the 
censorship of motion pictures. 

63 Schenk v. United States, 249 U. 
S. 47, 39 S.Ct. 247, 63 L.Ed. 470. As 
to relation of freedom of speech and 
press to problem of contempt of 
court for criticisms of courts, see 
Patterson v. State of Colorado, 205 
U.S. 454, 27 S.Ct. 556, 51 L.Ed. 879, 


10 Ann.Oas. 689, and Toledo News- 
paper Co. v. United States, 247 U.S. 
402, 38 S.Ct. 560, 62 L.Ed. 1186. 
That the provisions of the National 
Labor Relations Act, 29 U.S.C.A. §§ 
151-163, construed to permit the Na- 
tional Labor Relations Board to or- 
der the Associated Press to reinstate 
employees engaged in editing news 
where they had been discharged for 
union activities, does not violate the 
freedom of the press guaranteed by 
the First Amendment, see Associat- 
ed Press V. National Labor Relations 
Board, 301 U.S. 103, 57 S.Gt. 650, 81 
L.Ed. 953. 
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GENERAL CONSIDERATIONS 

314. It is an essential part of onr constitutional system to impose 
limits upon government in the enactment and enforcement 
of penal legislation. The limits imposed upon the federal 
government in this matter are all found in the federal Con- 
stitution. The limits imposed upon each of the several 
states in this matter are found in the federal Constitution 
and in its own state constitution. 

The power to define and punish crimes constitutes an im- 
portant part of a government’s machinery for effectuating its 
policies. It includes the powers of providing a governmental 
mechanism for the application of the criminal law to specific 
cases, of prescribing rules of procedure for the trial of those 
charged with a violation of that law, and of enforcing the pre- 
scribed pimishment against those duly convicted of its violation. 
The United States and each of the several states possess this 
general power. Its exercise by them is, however, subject to 
important constitutional limitations which restrict them both 
in defining crimes, in devising procedures for the enforcement 
of the criminal law, and in prescribing punishments for its viola- 
tion. The only limitations upon the federal government in these 
matters are found in the federal Constitution. The majority 
of them are found in the Fifth, Sixth and Eighth Amendments., 
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These apply to the federal government only. ^ The rights and 
immunities which are protected against federal action by these 
provisions are among the privileges and immunities of federal 
citizenship which a state is prohibited from abridging by the 
provisions of the privileges and immunities clause of the Four- 
teenth Amendment. The attempt to interpret that provision 
to mean that the states were subject to the same limitations 
as those imposed upon the federal government by the Fifth, 
Sixth and Eighth Amendments has invariably been rejected by 
the Supreme Court.® There are, however, certain provisions 
of the federal Constitution that limit the several states in the 
enactment and enforcement of penal legislation. The most 
important of these are the provision prohibiting ex post facto 
laws and the due process and equal protection clauses of the 
Fourteenth Amendment. These have not been so construed as 
to impose upon the states precisely the same limitations as 
are imposed upon the federal government by those provisions 
of the federal Constitution that limit it in its employment of 
penal legislation for the purposes of effectuating its policies. 
The constitutions of nearly all of the states, however, contain 
provisions similar in language and purpose to those found in 
the federal Constitution as limitations upon the federal gov- 
ernment. There are some instances in which the state and 
federal constitutions both impose similar Imitations upon a state. 
Thus both generally prohibit the enactment of ex post facto 
laws. It should be noted that there is in such case no constitu- 
tional requirement that the content of the state and federal 
constitutional provisions be identical. The state would not be 
prohibited by the ex post facto clause of the federal Constitu- 
tion from so construing a similar clause in its state constitution 
as to prohibit legislation which would not be invalid under the 
ex post facto clause of the federal Constitution. It could not, 
however, so construe its own constitutional provision as to per- 
mit what the federal constitutional provision prohibited sinpp 
the latter is a limit upon a state’s constitution as well as upon 
its ordinary legislation. Thie same principles apply whenever a 
federal and a state constitutional provision limit a state in the 
enactment and enforcement of its penal laws. 

1 Fox V. Ohio, 6 How. 410, 12 L.Ed. Dow, 176 U.S. 581, 20 S.Ct 448, 44 L. 
213 ; Twitchell v. Pennsylvania, 7 Ed. 597 ; Twining v. State of New 
WaU. 321, 19 L.Ed. 223. Jersey, 211 U.S. 78, 29 S.Ot. 14, 53 

L.Ed. 97. 

a See, for examples. Maxwell 
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315. A state is not prevented by the due process clause of the 

Fourteenth Amendment from enforcing its legitimate poli- 
cies by punishing those who violate the laws enacted by it 
to protect or promote those policies. It need not make con- 
scious intent to do wrong an element in defining crimes. 
The limitations imposed in this respect upon the federal 
government by the due process clause of the Fifth Amend- 
ment are no greater than those imposed on a state by the 
similar clause of the Fourteenth Amendment. 

316. The due process clause of the Fourteenth Amendment pro- 

hibits a state from enacting and enforcing penal legisla- 
tion that fails to furnish an ascertainable standard of guilt 
or innocence. State constitutional provisions are also held 
to invalidate such legislation. The due process clause of 
the Fifth Amendment, and the Sixth Amendment, limit Con- 
gress in the same manner in its enactment of federal penal 
laws. 

Due Process and the Definition of Crimes 
A state may prescribe standeirds of conduct for those within 
its jurisdiction, and enforce compliance therewith by providing 
sanctions for their faiiure to do so. Its power to define that 
standard is subject to numerous constitutional restrictions the 
more important of which have already been discussed in pre- 
vious chapters. A standard that violates any of these limita- 
tions may not be validly enforced by resort to any form of sanc- 
tion. The criminal law constitutes but one of the possible 
sanctions that may be invoked to enforce compliance with legal- 
ly prescribed standards of conduct that meet constitutional re- 
quirements so far as their substance is concerned. It has some- 
times been contended that the due process clause of the Four- 
teenth Amendment limits a state in imposing penal sanctions 
for the enforcement of standards of conduct that are not in 
themselves unconstitutional and which could be validly enforced 
by invoking some other form of sanction such as the imposi- 
tion of some form of civil liability. The substance of the claim 
is that punishment may be imposed for the violation of such 
standard only where the failtire to conform to it is accompanied 
by a conscious intent to do wrong. It amounts to a claim that 
a state may not make the violation of a legally prescribed stand- 
ard of conduct a crime unless conscious intent to do wrong 
is made an element in the definition of that crime. The lo^- 
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cal consequences of that position would mean that a person 
could not be punished for volxmtarily doing the prohibited act 
if he did not know that it was prohibited by law or if he mis- 
takenly believed that his act was not the particular act pro- 
hibited by a law of whose existence he had knowledge. The 
Supreme Court has denied that due process requires conscious 
intent to do wrong to be made an element in the definition 
of a crime. It has, accordingly, sustained a statute imposing a 
penalty upon a person cutting timber from state-owned lands 
even as applied to one mistakenly believing that he had a right 
to do so.® Due process does not require scienter to be made 
an element in defining a crime. A state court has held that the 
definition of incest need not include the element that the parties 
shall know that they are within the prohibited degree of rela- 
tionship.* A statute does not violate due process by punishing 
one who has purchased stolen property without knowledge of 
the fact that it had been stolen but who has failed to make dili- 
gent efforts to ascertain whether it had been stolen.® It is thus 
apparent that due process imposes no general requirement that 
the existence of a conscious intent to do wrong shall constitute 
a condition precedent to the right of a state to enforce compli- 
ance with valid standards of conduct prescribed by it by pimish- 
ing those who fail to comply. A state may provide that the 
mere doing of a particular act shall be at the risk of him who 
does it, without according him a right to plead his ignorance or 
good faith in defense against its claim to punish him therefor. 
It may do this whenever it is a reasonable means for the pro- 
tection or promotion of a legitimate public or social interest.® 
The assumption made in the cases thus far cited herein was that 
the person upon whom the prescribed punishment was inflict- 
ed voluntarily did the physical acts constituting the prohibited 
conduct, or voluntarily failed to do those things the failure to 
do which was made punishable. They do not decide that due 
process does not impose any limits upon a state’s power to 
punish wholly involuntary conduct, or upon its power to punish 
one for the unintended and unforeseeable consequences of his 
voluntary acts or omissions. No data have been foimd war- 

8 Shevlin-Carpenter Go. y. State of 8 Rosenthal r. People of State of 
Minnesota, 218 U.S. 57, 30 S.Gt 663, New York, 226 U.S. 260, 33 S.Gt 27, 
54 L.Ed. 930. 57 L.Ed. 212, Ann.Cas.l914B, 71. 

4 State T. Gllndemann, 34 Wash. e Shevlin-Carpenter Co. v. State of 
221, 75 P. 800, 101 Am.StRep. 1001. Minnesota, 218 U.S. 57, 30 S.Ct 663, 

64 L.Ed. 930. 
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ranting any significant generalization covering those problems. 
The same statement applies to the problem whether there are any 
circumstances under which it would be so unreasonable as to 
violate due process to enforce a valid standard of conduct by 
penal sanctions whether or not these made punishment con- 
tingent upon the presence of a conscious intent to do wrong. 
The answers to these several problems are to be found in the 
general principle that the due process clause prohibits legisla- 
tion only if it is unreasonable and arbitrary. This test is ap- 
plicable in determining the validity of a state’s resort to penal 
sanctions to enforce its legitimate policies. The principles that 
define the limits imposed on the states by the due process clause 
of the Fourteenth Amendment in respect to the matters hereia 
considered are in general applicable in defining the limits im- 
posed in respect of those matters upon the federal government 
by the due process clause of the Fifth Amendment. It has been 
held that the latter is not violated by making a corporation or 
a voluntary association crimmaUy liable for the acts of its 
agents performed in the course of their agency.’ The equal 
protection clause of the Fourteenth Amendment also limits a 
state in its definition of crimes. It may not so define monopoly 
as to deliberately single out one particular corporation and thus 
exclude from the scope of the statute others that might be equal- 
ly guilty of attempts to obtain a monopoly.* 

Requirement of Definite Standard 

The power to define crimes and to prescribe punishments is a 
legislative function. It has frequently been stated that it is a 
fundamental principle of justice that those who are being sub- 
jected to the peril of punishment for the violation of a criminal 
statute are entitled to be informed in advance and with a rea- 
sonable degree of certainty just what conduct is prohibited and 
punishable. The adequate protection of this legitimate individu- 
al interest requires that the legislature shall not be permitted 
to define crimes in such vague and indefinite language as will 
fail to inform persons of common intelligence what conduct on 
their part will render them liable to penalties attached to the 
commission of such crimes. The federal Constitution has pro- 

"^New York Cent. & H. R. R. Co. ® McFarland v. American Sugar Be- 
Y. United States, 212 U.S. 481, 29 S. fining Co., 241 U.S. 79, 36 S.Ct 498, 
Ct. 304, 53 L.Ed. 013; United States 60 Ii.Ed. 899. 

V. Adams Exp. Co., 229 U.S. 381, 33 
S-Ot. 878, 57 L.Ed. 1237. 
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tected this interest against invasion both by a state and by the 
United States. The due process clause of the Fourteenth Amend- 
ment voids state penal laws that make criminal liability depend 
upon a standard so vague and indefinite as to be practically 
impossible of ascertainment in advance.® A statute that either 
forbids or requires the doing of an act in terms so vague that 
men of ordinary intelligence are compelled to guess at its mean- 
ing and must necessarily differ as to its application subjects con- 
duct to an unreasonable risk and thus violates due process.^® 
The application of this general test to a particular statute is 
So dependent upon its own specific language as to practically 
make it a unique problem. The standard is deemed suflBciently 
definite if the language used in defining it has a technical or 
other special meaning well enough known to enable those with- 
in its reach to correctly apply it, or if it possesses a well settled 
common-law meaning.^^ Language originally indefinite may ac- 
quire a sufficient degree of definiteness as a result of its judicial 
construction, as where a statute punishing the printing of mat- 
ter tending to encourage “disrespect for law” was construed as 
confined to that encouraging “an actual breach of the peace.”^® 
A statute punishing conduct producing an undue restraint of 
trade is not invalid on this score merely because it compete those 
subject to it to risk their liberty or property upon rightly esti- 
mating a matter of degree,*^ but one that makes guilt or in- 
nocence turn on correctly guessing what would have been the 
price of a given article if non-existent conditions had existed 
is invalid as not furnishing a sufiiciently definite standard of 
conduct.” The majority of the decisions have concerned the 
issue whether the statute suflSieientiy defined the acts that were 
prohibited or commanded by it. Due process, however, also 
requires that the language used shall definitely and clearly pro- 
vide that it shall be a crime to do, or fail to do, the acts described 

® International Hai*vester Ga v. tion Co., 269 U.S. 385, 46 S.Ot 126, 
Commonwealtia of Kentucky, 234 U.S, 70 L.Ed. 322. 

21G, 34 S.Ct. 853, 58 Lm 1284 ; Con- 

nally T. Genera! 'Construction' Co.,. v. State of WasMngton, 236 ' 

269 U.S. 385, 46 S.Gt 126, 70 L.Ed. U.S. 273, 35 S.Ct. 383, 69 L.Ed. 
322. 573. 

loconnally V. General Construction is Nash v. United States, 229 U.S. 
Co., 269 U.S. 385, 46 S-Ot 126, 70 L. 373, 33 S.Gt. 780, 57 L.Ed. 1232. 

Ed. 322. 

14 International Harvester Co. v. 

11 Connally v. General Construe- Commonwealth of Kentucky, 234 U.S. 

. 216, 34 S.Ct 853, 68 L.Ed. 1284. 
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therein.*® Due process, that is, requires the legislature both 
to fix a readily ascertainable standard of the conduct required 
from those to whom the statute applies, to clearly indicate those 
to whom it applies, and to definitely provide that the failure to 
conform to that standard by those to whom it applies shall con- 
stitute a crime. The due process clause of the Fifth Amend- 
ment requires Congress to conform to the same principles 
in enacting federal penal laws.** It is further required to do so 
by that provision of the Sixth Amendment which gives an ac- 
cused person the right to be informed of the nature and cause 
of the accusation against him, since the absence of any reason- 
ably definite standard prevents him from knowing in advance 
with what he is being charged.** The due process clauses of 
state constitutions have also been construed to similarly limit 
state legislatures in defining crimes.*® The results that have 
been secured through the foregoing constructions of the indi- 
cated constitutional provisions are frequently obtained merely 
by treating legislation framed in vague and indefinite terms as 
not enacting any law whatever. 


EX POST FACTO LAWS 

317. The federal Constitution prohibits both the states and Con- 

gress from enacting ex post facto laws, and the constitu- 
tion of each of the several states contains a similar limita- 
tion upon its legislative power. 

318. The term “ex post facto law” has been defined to include any 

law (a) which makes an act a crime which was not such at 
the time when it was done, (b) which aggravates a crime 
or makes it a greater crime than it was when committed, 
(c) which changes the punishment for a crime by inflict- 
ing a greater punishment than the law annexed to it when 
committed, or (d) which alters the legal rules of procedure 
or evidence to the substantial disadvantage of those accused 
of crime. 


15 State V. A. H. Read Co., 33 Wyo. 
387, 240 P. 208. 

16 UNITED STATES v. L. COHEN 
GROCEET CO., 255 U.S. 81, 41 S. 
Ct 298, 65 L.Ed. 616, 14 AX.R. 1045, 
Black’s Oas. Constitutional Law, 2d, 
652. 


17 UNITED STATES v. L. COHEN 
GROCERY CO., 255 U.S. 81, 41 S.Ct. 
298, 65 L.Ed. 516, 14 A.L.E. 1045, 
Black’s Gas. Constitutional Law, 2d, 
652. 

18 state v. A. H. Read Co., 33 Wyo. 
387, 240 P. 208. 
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General Considerations 

The power of a state to define what shall constitute a crime 
is limited in important respects by the ex post facto clause of 
Section 10 of Article 1 of the federal Constitution and by a simi- 
lar clause contained in its own constitution. The power of Con- 
gress to define crimes is similarly limited by the ex post facto 
clause of Section 9 of Article 1 of the federal Constitution. These 
several clauses are a limit only upon the legislative power of the 
particular government to which they respectively apply. Hence 
they do not invalidate changes of decision by courts in criminal 
cases even where these operate retroactively.^® They apply, how- 
ever, to every form of legislative action whether it consist of a 
statute or municipal ordinance.*® The federal constitutional pro- 
vision prohibiting a state from passing ex post facto laws would 
also limit it in making or amending its state constitution since 
those constitute law making.*^ It is also universally held that 
these various ex post facto clauses apply only to penal legislation 
and impose no limit upon the powers of the states and the fed- 
eral government in the enactment of civil retrospective legis- 
lation.** The most important aspect of these clauses is that they 
limit legislative bodies in defining crimes. This is not, however, 
their only function since they also limit legislative bodies in form- 
ulating rules of evidence emd procedure in criminal proceedings. 
It should be noted that a law that is ex post facto as applied to 
acts done before its enactment is not wholly void, but may validly 
be applied to acts done subsequent to the date when it becomes 
effective as law.** 

Defining Crimes 

The various ex post facto clauses impose no limit whatever 
upon a legislature’s power to attach legal consequences to con- 
duct occurring after a law becomes effective. They merely pre- 
vent attaching certain ts^ies of legal consequences to conduct oc- 
curring prior thereto. A statute may become effective either 


19 Ross T. State of Oregon, 227 U. 
S. 150, 33 S.Ot. 220, 57 L.Ed. 458, Ann. 
Cas.19140, 224. 

20 Ross Y, State of Oregon, 227 U* 
S. 150, 33 S.Ot. 220, 57 L.Bd. 458, Ann. 
Cas.l914G, 224. , 

21 Ross V. state of Oregon, 227 U. 
S. 150, 33 S.Ct. 220, 57 L.Ed. 458, Ann. 
Cas.l914C, 224. 


■ CALBER V. BULB, 3 Ball. 386, 
1 B.Ed. 648, Black’s Gas. Cdnstitu- 
tional Law, 2d, 656; State y. Tag- 
gart, 186 Iowa 247, 172 N.W. 299. 

S3jaehue y. People of State of 
New York, 128 U.S. 189, 9 S.Ot. 70, 
32 L.Ed. 898. 
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upon its enactment or at some subsequent time. In the latter 
case the ex post facto clauses prevent its application not only to 
acts occurring prior to its enactment but also to those occurring 
during the interval between its enactment and the time that it 
becomes operative as law. The courts have frequently been com- 
pelled to determine whether the act which a given statute pur- 
ported to pimish was in fact a past act. The issue has genereilly 
arisen where the statute punished the continuation after its ef- 
fective date of a relation or status created in whole or in part by 
acts occurring prior thereto, or punished subsequent acts in fur- 
therance of or incidental to such relation or status. A statute 
of this character is almost universally held to punish not the 
acts occurring prior to its effective date but rather conduct oc- 
curring subsequent thereto, and, therefore, not to violate ex post 
facto clauses. It has, accordingly, been held that a statute dis- 
franchising polygamists is not ex post facto as applied to prior 
plural marriages since the conduct that is punished is not the 
making of such marriages but continuing the status resulting 
therefrom after the statute had become operative.®^ A statute 
punishing the possession of intoxicating liquors is not invalid 
as an ex post facto law as applied to the possession of liquors 
lawfully acquired prior to its effective date since it is the con- 
tinued possession thereafter that is made punishable.*® Nor do 
ex post facto clauses prevent punishing the continued perform- 
ance after such date of contracts made prior thereto where such 
statute made such subsequent conduct a crime.*® A relation or 
status once created is not rendered immune by ex post facto 
clauses from having its incidents regulated by later legislation 
enforcible by punishing those who violate the regulatory pro- 
visions. 

The ex post facto clauses prohibit legislation annexing present 
consequences to past acts only if those consequences consist of 
the infliction of punishment in excess of that incurred under the 
law in force when the act was done, or involve substantially dis- 
advantageous procedural changes for those accused of crime. 
A law that permits any degree of punishment to be imposed with 
respect to past acts that were legally innocent when done is uni- 

S4 Murphy v. Eamsey, 114 U.S. 15, 26 United States v. Trans-Missouri 

5 S.Ct. 747, 29 L-Ed. 47. Freight Ass’n, 166 U.S. 290, 17 S.Ct 

540, 41 L.Ed. 1007; Waters-Pierce 

26 Samuels v. McCurdy, 267 U.S. Oil Co. v. Texas, 212 U.S. 86, 29 S.Ct. 
188, 45 S.Ct. 264, 69 L.Ed. 568, 37 220, 53 L.Ed. 417. 

A.L.R. 1378. 
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versally admitted to be an ex post facto law.*’ It is equally clear 
that one that increases the punishment beyond that incurred un- 
der the law as it existed when the act was done violates these 
constitutional safeguards. The principal difficulty in the appli- 
cation of these principles has been to determine whether the 
consequences annexed to the prior act by the subsequent statute 
amount to punishing its doer therefor. A statute that subjects 
a person to liability to capital punishment, imprisonment, or fine, 
for doing a given act clearly imposes a punishment thereon for 
purposes of determining whether its application to prior acts vio- 
lates ex post facto clauses. It has been stated that punishment 
also includes depriving one of his civil or political rights.*® A per- 
son’s civil rights include that of pursuing the ordinary callings 
or professions subject to reasonable governmental regulations. 
A state may validly determine a person’s present fitness for a 
given calling or profession, or for the exercise of his political 
rights, by taking account of his past conduct, whether that was 
innocent or criminal. It is not, however, permitted to use this 
power as an indirect means for punishing a prior innocent act 
by denying those v/ho did it the privilege of exercising their civil 
or political rights,*® nor may it increase the punishment for a 
prior crime by this device. If the character of the past act is 
such that it may fairly be said to indicate unfitness to presently 
pursue a calling or to exercise a political right, the denial of those 
rights under a statute enacted after said act was done is deemed 
a reasonable exercise of the state’s power to regulate their exer- 
cise, and not to constitute the punishment of that past act in con- 
travention of ex post facto clauses. A state statute requiring a 
license to practice medicine to be denied to those who had been 
convicted of abortion has, accordingly, been held not to violate 
the ex post facto clause as applied to a person whose conviction of 
that crime antedated the enactment of the statute.*® If the char- 
acter of the past act bears no reasonable relation to a person’s 
competency presently to exercise the civil or political right denied 


2'i' Ex parte Garland, 4 Wall. 333, 
IS L.Ed. 366. 

88 Cummings v. Missouri, 4 Wall. 
277, 18 L.Ed. 356. 

89 Ex parte Garland, 4 Wall. 333, 
18 Ij.Bd. 366 ; Cummings v. Missouri, 
4 Wall. 277, 18 L.Ed. 356 ; Pierce v. 
Carskadon, 16 WaU. 234, 239, 21 L. 
Ed. 276. 


so hawker V. people OP NEW 

YORK, 170 U.S. 189, 18 S.Gt 573, 
42 IkEd. 1002, Black’s Cas. Constitu- 
tional Law, 2d, 665. See, also, Mef- 
fert T. State Board of Medical Regis- 
tration and Examination, 66 Kan. 
710, 72 P. 247, 1^^^^ t 
(reTOcation of physician’s license for 
past immorality). 
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him by the subsequent statute, the denial is deemed punishment 
for said aet and the statute held violative of ex post facto clauses. 
It was on that basis that a state law conditioning the right of a 
priest to pursue his calling upon his taking a test oath that he 
had not done certain acts prior to the enactment of that law was 
held to punish those prior acts and to be ex post facto, and that 
a similar federal statute requiring a test oath as a condition pre- 
cedent to the right to practice law in the federal courts was held 
invalid as an ex post facto law.^® The cancellation of an alien’s 
certificate of naturalization procured by his fraud is not deemed 
a punishment for that fraud, and a statute providing therefor 
is not ex post facto even as applied to a certificate procured prior 
to its enactment.®* Nor is the deportation of an alien deemed 
punishment even though he is being deported for violating a crim- 
inal law, and hence a statute autliorizing it is not ex post facto 
even though enacted subsequent to the doing of the acts that 
were made the basis for his deportation.®* A statute that im- 
poses a penalty for an act or omission is not necessarily a penal 
law. It is considered such where the primary purpose of the 
penalty is punishment.®® But penalties imposed for tax delin- 
quencies are frequently held to be imposed not by way of punish- 
ment but solely to protect the public revenues and thus to be out- 
side the scope of ex post facto claxises.®® The same principles 
have been applied for determining whether forfeitures can be ret- 
rospectively imposed consistently with the limitations of ex post 
facto clauses.®’' 


Changing the Punishment for Crimes 
The classic enumeration of the various classes of ex post facto 
laws foxmd in Calder v. Bull®* includes not only retrospective laws 


31 Cummings t. Missouri, 4 Wall, 
277, 18 L.Ed. 356. 

33 Es parte Garland, 4 Wall. 333, 
m:li,Ed..366. ■ ; 

33 Joliamiessen t. United States, 
225 U.S. 227, 32 S.Ct 613, 56 L.E(L 
1066, 

34 Bugajewitz r, Adams, 228 U.S. 
585, 33 S.Ot, 607, 57 L.Ed. 978. 

35 Burgess v. Salmon, 97 U.S, 381, 
24 U.Ed. 1104. 


260 U.S. 647, 43 S.Ct. 233, 67 L.Ed. 
439. 

37 United States v. Hughes, 26 Fed. 
Gas., p. 414, No.lo,416; Kentucky 
Union Co. v. Commonwealth of Ken- 
tucky, 219 U.S. 140, 31 S.Ct. 171, 55 
L.Ed. 137. For a discussion of the 
factors considered in determining 
whether a penalty or forfeiture is 
imposed as punishment or for some 
other purpose, see Helvering v. Mit- 
chell, 303 U.S. 891, 58 S.Ct 630, 82 L. 
Ed. 917. 


36 Bankers^ Trust Co. t. Blodgett, sss Ball. 386, 1 L.Ed. 648. 
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that make that criminal which was innocent when done, but also 
those that increase the punishment annexed to prior criminal 
conduct and those that aggravate the degree of a crime. The 
propriety of including these classes has been universally recog- 
nized. The principal problem has been to determine whether a 
subsequent change in punishment involves an increase thereof 
since changes that involve no increase are not prohibited by ex 
post facto clauses.®® The applicable rule is that a law changing 
the punishment after the commission of a crime is ex post facto if 
it requires any penalty that may be more severe than the least 
one that could be imposed under the old law, or if it permits a 
penalty more severe than the heaviest one authorized by the old 
law.*® It has, accordingly, been held that a subsequent statute 
requiring the court to impose the maximtun sentence provided 
for the crime is ex post facto where the law in force at the time 
of its omission permitted a lesser sentence, since the later act 
made mandatory what before was a permissive maximum.** It 
is immaterial that the actual sentence under the former law 
might have been the same as that required by the later law 
since the ex post facto clauses look to the standard of punish- 
ment prescribed by a statute rather than to the sentences actual- 
ly imposed and forbid an increase in the possible penalty. A stat- 
ute of that character is not saved by a provision authorizing a 
board to later fix the actual duration of the prisoner’s confine- 
ment. It is seldom difficult to determine whether a change im- 
poses a more onerous punishment where it involves only a change 
in the amount of punishment without affecting its character.*® 
It is often difficult to determine this issue where the change is in 
the character of the punishment as by substituting life imprison- 
ment for the death penalty or fines for imprisonment. If the 
change is one which a reasonable person would regard as a miti- 
gation of pimishment, the change is not deemed ex post facto as 
applied to prior crimes. A change from the death penalty to im- 
prisonment even for life is generally held to involve a reduction 
rather than an increase in punishment,*® as is one substituting 


39 People V. Hayes, 140 N.X. 484, 
35 N.E. 951, 23 L.R.A. 830, 37 Am.St. 
Rep. 572. 

40Flaiierty v. Tliomas, 12 Allen, 
Mass., 428; In re Lambrecht, 137 
Mich. 450, 100 N.W. 606. 

41 Lindsey v. State of Washington, 
801 U.S. 397, 57 S.Ct. 797, 81 L.Ed. 
1182. 


42 Rooney v. State of North Dakota, 
196 U.S. 319, 25 S.Ct. 264, 49 L.Ed. 
494, 3 Ann.Cas. 76, where, however, 
the possible increase was in the 
length of confinement preliminary to 
carrying out of a death sentence. 

43 Commonwealth v. Wyman, 12 
Gush., Mass., 237, 239 ; McGuire v. 
State, 76 Miss. 504, 25 So. 495. Con- 
tra, Shepherd v. People, 25 N.Y, 406, 
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imprisonment for whipping.** A mere change in the place of 
confinement not involving any change in its character involves no 
increase in punishment, but one substituting solitary for merely 
ordinary confinement would undoubtedly be ex post facto as 
applied to prior crimes.*® A statute whose only substantial ef- 
fect is to extend the period before a death sentence can be car- 
ried out may validly be applied to crimes committed before its 
enactment,*® but one that requires solitary confinement during 
such period when that was not required by the law in force when 
the crime was committed, and which also increases the prisoner’s 
uncertainty as to the time of his execution has been held ex post 
facto as applied to past crimes.*’ A mere change in the place for 
executing a death sentence,** or one substituting death by elec- 
trocution for death by hanging,*® may validly be applied to past 
crimes. A change which deprives one of an advantage accorded 
him by the law in force when the crime was committed violates 
ex post facto clauses. It is, accordingly, invalid to apply to a 
past crime a statute that places a prisoner, who has been dis- 
charged after serving his maximum sentence as reduced on ac- 
count of good behavior, on parole for the balance of his maximum 
term where the law in force when he committed the crime pro- 
vided for his unconditional discharge after serving his maximum 
term less time-oif for good behavior.®* The same principle ap- 
plies to other retrospective changes that in effect involve increas- 
es in punishment through depriving prisoners of advantages con- 
ferred by the law in force when they committed the crime.®* The 
validity of statutes providing for indeterminate sentences has 
generally been sustained as against the objection that they were 
ex post facto as applied to past offenses.®® The changes produced 


44 Strong V. State, 1 Blackf., Ind., 
193. 

46 Rooney 7. State of North Dakota, 
190 U.S. 319, 25 S.Ct. 264, 49 L.Ed. 
404, 3 Ann.Cas. 76; Hartung v. Peo- 
ple, 22 N.Y. 95; Ex parte Medley, 
134 U.S. 160, 10 S.Ct. 3S4, 33 L.Ecl. 
S35. 

46 Rooney y. State of North Dakota, 
196 U.S. 319, 25 S.Ct. 264, 49 L,Ed. 
494, 3 Ann.Cas. 76. 

47 Ex parte Medley, 134 U.S. 160, 
10 S.Ct. SS4, 33 L.Ed. 835 ; In re 
Petty, 22 Kan. 477. 


48 Rooney v. State of North Dakota, 
196 U.S. 319, 25 S.Ct 264, 49 L.Ed. 
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lina, 237 U.S. 180, 35 S.Ct. 507, 59 
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Tex.Cr.R. 473, 258 S.W. 473. 
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E.Supp, 1014. 
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63 Davis V. State, 152 Ind. 34, 51 
N.E. 928, 71 Am.St.Rep. 322 ; Murphy 
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by them must, however, meet the test found in the general rule 
stated near the beginning of this paragraph. A statute that im- 
poses heavier penalties upon those previously convicted of other 
crimes, or upon habitual criminals, is not ex post facto even 
though enacted subsequent to the commission of the crimes the 
commission of which affords the basis for the infliction of the 
heavier penalties imposed by it.®* The additional penalty is not 
punishment for those prior offenses but for the offense commit- 
ted subsequent to the enactment of such statute. The commis- 
sion of the prior crimes is deemed a reasonable factor to be con- 
sidered in defining the punishment for that subsequent offense. 
A change in punishment that is in good faith referable to prison 
discipline as its primary object is valid, even though more oner- 
ous.®^ The date as of which the subsequent statute becomes ef- 
fective rather than that of its enactment determines whether it is 
being given a retrospective operation in a given case.®® It should 
also be noted that whether a person who has been illegally sen- 
tenced under a law ex post facto as to him can be sentenced at all 
under some other law is for the exclusive determination by the 
government, state or federal, by which the sentence was impos- 
ed.®® 

Extinguishing Immunity from Prosecution for Crime 

A person who has committed a crime may be relieved of guilt 
and liability to punishment by virtue of an exercise of the par- 
doning power or by amnesty legislation. The legislature may not 
interfere with the executive’s pardon power, and legislation seek- 
ing to punish one who has been pardoned for the crime with re- 
spect to which he received a pardon is unconstitutional on that 
score apart from any question of whether such legislation is ex 
post facto.®’ The repeal of amnesty legislation is not, however. 


V. Commonwealth, 172 Mass. 204, 52 
N.H. 505, 43 L.R.A. 154, 70 AnuSt 
Rep. 266. 

r>3 McDonald t. Commonwealth of 
Massachusetts, 180 U.S. 311, 21 S.Ct 
389, 45 L.Ed. 542; State v. Zywicki, 
175 Miim. 608, 221 N.W. 900; Taylor 
y. State, 114 Neb. 257, 207 N.W. 207; 
State y. Dowden, 137 Iowa 573, 115 
N.W. 211 ; Armstrong v. Common- 
wealth, 177 Ky. 600, 198 S.W. 24; 
State V. LePitre, 54 Wash. 166, 103 
P. 27, IS Ann.Cas. 922. 
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65 Ex parte Medley, 134 U.S, 160, 
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SOI U.S. 397, 57 S.Ct 797, 81 L.Ed. 
1182. 

67 Ex parte Garland, 4 Wall, 333, 18 
L.Ed. 366. 
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an interference with the executive’s power to pardon. Its repeal 
would, if valid, subject one to whom the amnesty legislation had 
applied to a punishment against which it had rendered him im- 
mime. It would not, however, subject him to any punishment to 
which he was not liable at the time he committed the crime. It 
has, nevertheless, been held that the repeal of an amnesty law 
violates the ex post facto clauses so far as it revives a liability to 
punishment in the case of those who had been relieved therefrom 
by the original amnesty legislation.®® The same ultimate theory 
of fairness and justice underlies the decision that a statute which 
extends the period of the statute of limitations against prosecution 
for a crime is an invalid ex post facto law as applied to a crime 
against which the previous statute had already run.®^ It is not, 
however, a violation of ex post facto clauses to apply such stat- 
ute to crimes the prosecution of which had not been barred at 
the time it became effective.®® It is generally held that the repeal 
of a criminal statute without a proper saving clause prevents the 
subsequent prosecution and punishment for violations occurring 
before its repeal because of the absence of any legal basis there- 
for. It has been intimated that a subsequent statute providing for 
prosecutions in such cases would not be ex post facto if the pun- 
ishment therefor were no greater than that provided by the 
original statute.®*^ The suggested principle is sound. The analo- 
gies afforded by amnesty laws and statutes of limitation are in- 
applicable. 

Procedural Changes 

An accused has no vested right in any particular rule of pro- 
cedure or evidence, and changes therein may validly be applied 
to prior crimes unless their effect is to deprive an accused of some 
substantial right given him by the law in force when his offense 
was committed. It cannot be denied that rules of procedure and 
evidence affect the amoimt of an accused’s protection, and that 
changes therein inevitably affect its degree. There are certain 
protective devices that are considered fundamental, and the right 
to retain them is deemed fundamental. There is no single test 
for determining which of the rules of procedure and evidence are 
of that character.®® The decided cases give but a partial clue 


fis State ¥. Keith, 63 N.O. 140, 

SB Moore v. State, 43 N.J.L. 203, 39 
Am.Rep. 558, 

60 Falter v. United States, 2 Cir., 23 
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61 See State v. Daley, 29 Conn. 272, 

62 Beazell v. State of Ohio, 269 U.S. 
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as to what procedural changes affect an accused’s substantial 
rights so disadvantageously as to be incapable of application to 
the commencement of prosecutions for, and the trial of, prior 
offenses. The commencement of prosecutions by indictment is 
not such a fundamental procedural protection for an accused as 
to prevent legislative changes therein to be applied to offenses 
committed before the change, and a statute permitting them to be 
commenced by either indictment or information instead of by 
the former method only may be validly applied to past as well as 
future offenses.®® An accused has no right to be tried in the court 
in which he would have been tried under the law in force at the 
time when he committed his offense, and a statute giving certain 
courts jurisdiction to try specified offenses previously triable only 
in certain other courts is not ex post facto as applied to prior of- 
fenses.®* The application to prior crimes of a statute changing 
the place of trial does not violate ex post facto clauses.®® The 
right of appeal existing under the law in force when the offense 
was committed may be not only greatly changed as by substitut- 
ing an appeal to a division of the supreme court for one to the 
entire court,®® but may even be completely abolished.®’ And a 
statute conferring a right of appeal upon the state, where none 
existed before, may validly be applied to prior crimes.®® The 
right to a jury trial is, however, deemed a fundamental right of 
an accused. If the law in force when the offense was committed 
required a unanimous verdict by a jury of twelve for conviction, 
a subsequent law permitting conviction by the unanimous ver- 
dict of a jury of less than twelve is ex post facto as applied to 
that offense.®® The same decision has been reached where the 
change consisted of substituting conviction by a stated majority 
of a jury of twelve for conviction by a unanimous jury of that 
number.’® The qualifications of jurors may, however, be changed 


63 State V. Kyle, 166 Mo. 287, 65 
S.W. 7G3, 56 L.R.A. 115; Lybarger 
V. State, 2 Wash. 552, 27 P. 449, 
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65 Gut V. Minnesota, 9 Wall. 35, 19 
L.Ed. 573. 


66 Duncan v. State of Missouri, 152 
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67 Ex parte McCardle, T Wall. 506, 
19 L.Ed. 264. 
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69 Thompson v. Utah, 170 U.S, 343, 
18 S.Ct. 620, 42 L.Ed. 1061. 

70 state V. Ardoin, 51 La. Ann. 169, 
24 So. 802, 72 Am.St.Rep. 454. 
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by legislation taking effect after the commission of an offense, 
and a statute reducing the number of peremptory challenges to 
jurors allowed defendants may also be validly applied to past 
crimes.’® The law governing the number of crimes that may be 
charged in a single indictment may be changed after their com- 
mission even though it involve a reduction in the number of per- 
emptory challenges available to an accused below the number he 
would have had if he had been separately tried for each of the 
offenses consolidated in the single indictment.’® A change in law 
abolishing the right of persons jointly indicted to separate trials 
on their demand thereof, and making the grant of such demand 
discretionary with the court, does not substantially prejudice an 
accused’s right to a fair trial, and does not violate ex post facto 
clauses as applied to prior offenses.’* Changes in the rules of 
evidence may be given retrospective operation to the trial of past 
offenses unless the change results in permitting conviction on less 
evidence than was required to support a conviction when the of- 
fenses were committed. Statutes enlarging the class of compe- 
tent witnesses, as by removing the bar against those under judg- 
ment of conviction for a felony,’® and those enlarging the class 
of admissible relevant evidence, as by removing the bar against 
the use of letters written by an accused to his wife,’® do not 
change the quantum of proof required for conviction, and may 
accordingly be applied to the trial of prior offenses. The defenses 
available to an accused under the law in force when his offense 
was committed may not be taken from him by subsequent legis- 
lation. This occurs when a subsequent statute repeals a prior 
rule under which conviction of second degree murder operated 
as an acquittal of the charge of first degree murder.” A person 
who has been convicted does not, however, have a right to es- 
cape punishment because of some technical defect in his sen- 
tence. Hence a statute that permits the correction of errore in a 
sentence may be validly applied to prior offenses committed when 
the law provided that an erroneous sentence entitled the defend- 


■Ji Gibson v. Mississippi, 162 U.S. ts Hopt v. Utah, 110 U.S. 574, 4 S. 
665, 16 S.Ct. 904, 40 U.Ed. 1075. Ct. 202, 28 U.Ed. 262. 
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ant to a discharge.’* The foregoing decisions give a fairly deal 
indication of what are considered the fundamental procedura] 
protections accorded an accused. They have been determined 
more on the basis of historical and traditional than logical fac- 
tors. It should be noted that they are not identical with those 
deemed so fundamental as to be protected by due process clauses, 
but include some not protected by the latter provisions. The 
reason for the differences is that due process dauses require 
only that a trial be fair while ex post facto clauses are intended 
to protect an accused against unfair retroactive changes in rules. 


COMMENCEMENT OF CRIMINAL PROCEEDINGS 

319. The Fifth Amendment to the federal Constitution provides 

that “No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or in- 
dictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service in 
time of war or public danger.” A provision of the same 
tenor is found in the constitutions of most of the several 
states although the scope of some of them includes all crim- 
inal offenses. 

320. The Sixth Amendment to the federal Constitution provides 

that in all criminal prosecutions the accused shall enjoy 
the right to be informed of the nature and cause of the 
accusation. The constitutions of most of the states contain 
a similar provision. 

Federal Prosecutions 

The provision of the Fifth Amendment set forth above applies 
only to the commencement of prosecutions by or under the au- 
thority of the United States. It does not, however, apply to all 
prosecutions of the character referred to and brought by or un- 
der its authority. It has no extraterritorial effect and hence 
Congress may authorize the commencement of prosecutions for 
such crimes in consular courts established in foreign countries in 
pursuance of a treaty by complaint or information.’* The pro- 
vision would, however, apply to the trial of a person wi thin the 
United States for a crime committed outside it.*® It has alsn 

78 Eatzky v. People, 29 N.X. 124. 80 in re Ross, 140 U.S. 453, 11 S.Ct 

: ^ - ' 897, 35 LEd. 581. 

79 In re Ross, 140 U.S. 453, 11 S.Ct 
897,, 36 L.Ed. 681. 
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been held that the provision would not apply to the commence- 
ment of prosecutions for the specified classes of crimes within 
an imincorporated territory of the United States.®'^ The provision 
itself except cases “arising within the land or naval forces, or in 
the militia, when in actual service in time of war or public dan- 
ger.” It has been decided that the language “when in actual 
service in time of war or public danger” qualifies only the word 
“militia”, and that persons in the regular land or naval forces 
may be tried by a court martial for such crimes while they con- 
tinue to be members of such forces.®* 

This provision of the Fifth Amendment reflects the importance 
attached to the grand jury as a safeguard against governmental 
oppression. The realization of that objective requires that the 
grand jury be fairly drawn and be impartial. It has, however, 
been held that an accused’s rights in that respect are not vio- 
lated because the grand jury which indicted him, a Socialist, was 
composed exclusively of persons belonging to other political par- 
ties and of property owners.®® The provision is concerned with 
matters of substance rather than of form. It does not demand 
that the grand jury as a body deliver the indictment to the court, 
but delivery by the foreman even in the absence of all other mem- 
bers has been held valid.®* The principal question that has arisen 
in construing this provision has been what constitute “infamous 
crimes.” The test is not the punishment actually imposed in a 
given case but that which may be imposed under the statute pro- 
viding therefor.*® The facf that the statute describes the offense 
as a misdemeanor does not prevent it from being held an infa- 
mous crime within this constitutional provision since Congress 
is powerless to conclusively determine the scope of a constitution- 
al limitation upon its power.®® It is universally held that an of- 
fense punishable by imprisonment in a prison or penitentiary 
with hard labor is an infamous crime,®’ and that it is such even 


81 Hawaii v. Mankiciii, 190 U.S. 
197, 23 S.Ct 7S7, 47 HEd. 1016. 
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15 S.Ct 773, 39 L.Ed. 914. 
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U.S. 480, 38 S.Ct 108, 62 L.Ed. 414. 

84 Breese v. United States, 226 U.S. 
1, 33 S.Ct 1, 57 L.Ed. 97. 

85 Ex parte Wilson, 114 U.S. 4.17, 
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though the imprisonment be without hard labor.®® It was finally 
decided that an offense constitutes an infamous crime if punish- 
able by imprisonment with hard labor irrespective of whether 
the place of imprisonment be a prison or a merely con’ective in- 
stitution such as some so-called workhouses.®® The Court took 
the position that the character of the punishment rather than 
that of the place of imprisonment is determinative. The fore- 
going decisions must not be construed as exhausting the scope 
of infamous crimes. The Court has at times quoted with approv- 
al definitions enumerating other t5q)es of punishment which 
would render an offense an infamous crime,®* and intimated that 
it would be such if punishable by a disqualification to hold politi- 
cal office.®^ It has also intimated that what punishments are to 
be considered as infamous may be affected by changes of public 
opinion from one age to another.®® This is sound and gives the 
provision a desirable degree of flexibility. It should be noted 
that aliens are as much protected by this constitutional provision 
as are citizens.®® 

A provision of the Sixth Amendment confers upon the accused 
in aH criminal prosecutions the right to be informed of the nature 
and cause of the accusation against him. The purpose of this 
provision is to enable an accused to learn in advance of the trial 
and with reasonable certainty with what he is being charged in 
order that he may prepare his defense against it, and plead the 
judgment in bar to any subsequent prosecution for the same of- 
fense.®* It provides a constitutional standard for a valid indict- 
ment, complaint or information. The test of their sufiBciency is 
implicit in the objective aimed at by this provision. Similar state 
constitutional provisions have been held not to prevent a state 
from prescribing simplied forms of indictment to be used in its 
courts, but an indictment molded on such statutory form must 
contain all the allegations needed to give it certainty and to 
charge an offense.®® It has, however, been held that a statute 


ssMackin v. United States, 117 U* 
S. 348, 6 S.Ct. 777, 29 L.Ed. 909. 

89 UNITED STATES v. MORB- 
I AND, 258 U.S. 433, 42 S.Ct 368, 66 
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90 See Ex parte Wilson, 114 U.S* 
417, 5 S.Ct. 935, 29 L.Ed. 89. 

91 United States v, Waddell, 112 
U.S. 76, 5 S.Ct 35, 28 L.Ed. 673. 


93 Ex parte Wilson, 114 U.S. 417, 
5 S.Ct 935, 29 L.Ed. 89. 

93 Wong Wing v. United States, 163 
U.S. 228, 16 S.Ct 977, 41 L.Ed. 140. 

94 See United States r. Simmons, 
96 U.S. 360, 24 L.Ed. 819. 

95 Commonwealth v. Jordan, 207 
Mass. 259, 93 N.E. 809, 69 A.L.R. 
1378. 
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providing for a short form indictment, which the court stated 
would have been insufficient by prior tests, was not violative of 
such a constitutional clause where the statute by a provision for 
a compulsory bill of particulars assured the accused of being in- 
formed of the nature and cause of the accusation against him 
and of being able sufficiently to identify the offense to protect 
him against being put in jeopardy more than once.®^ 

Prosecution 'by a State 

Neither the due process clause of the Fourteenth Amendment, 
nor any other provision of the federal Constitution, require a 
state to commence any of its criminal prosecutions by indictment 
by a grand jury.®’ There is no doubt but that said due process 
clause would require an accused to be informed of the nature and 
cause of the accusation against him since that is a fundamental 
condition to the fair hearing to which he is entitled by due proc- 
ess.®® If, however, a state requires criminal prosecutions to be 
instituted by indictment by a grand jury, it must operate that 
machinery without unreasonable discrimination. It had been 
held that the systematic and arbitrary exclusion of negroes from 
the lists from which the grand jurors were selected solely because 
of their race or color denies equal protection to a negro in- 
dicted by a grand jury so chosen.®® A state court has rendered 
a similar decision in holding void an indictment of a Catholic by 
a grand jury from which Catholics had been systematically and 
arbitrarily excluded on account of their religion.’ A conviction 
in proceedings thus instituted can be set aside if the person who 
has been convicted is a member of the group that has been thus 
discriminated against in the selection of the grand jury. It is cer- 
tain that the comtitutional rights of others not belonging to that 
class will be held not to have been violated by such proceedings. 
Apart from the few limitations last discussed, the constitution of 
a state determines the methods for instituting criminal proceed- 
ings by it or under its authority. The similarity of the language 
in which the provisions of the constitutions of most of the states 
are phrased to that of the similar provisions of the federal Con- 

98 People V. Bogdanoff, 254 N.Y. 99 Hale v. Com. of Kentucky, 308 
18, 171 N.E. 890. U.S. 613, 58 S.Ot. 753, 82 L.Bd. 1050. 

97 Hurtado v. California, 110 U.S, i Jaurez v. State, 102 Tex.Cr.B. 

S16, 4 S.Ct 111, 292, 28 L.Ed. 232. 297, 277 S.W. 1091. 

98 Hurtado v. California, 110 U.S. 
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stitution renders their discussion unnecessary in a brief text. It 
suffices to state that nothing in the federal Constitution prevents 
a state from construing its own provisions in a different manner 
than that in which federal courts have construed similar federal 
constitutional provisions limiting the federal government, provid- 
ed only that the state court’s constructions do not deny a fair 
trial and the requisite equality of treatment. 

BAIL 

321. The Eighth Amendment to the federal Constitution provides 
that “excessive bail shall not be required.” The constitu- 
tions of many of the states contain a similar provision. 

The object of bail is to enable persons charged with criminal 
offenses to regain their liberty, and at the same time to secure 
their attendance when they are wanted for trial. The piorpose 
of constitutional provisions against requiring excessive baU is to 
protect that interest of an accused, but only so far as it can be 
done without defeating the public interest in enforcing the crimi- 
nal law by insuring that he will be brought to trial. The provi- 
sion of the Eighth Amendment applies to the federal government 
only. It has never yet been authoritatively held that any pro- 
vision of the federal Constitution requires a state either to per- 
mit an accused to give bail dr to limit it to requiring only rea- 
sonable ban. The prohibition against requiring unreasonable 
ban does not mean that baU may not be completely denied where 
that is necessary for protecting the public interest. Some state 
constitutional provisions, however, confer a right to bail with 
stated exceptions.® The Eighth Amendment has received very 
little judicial construction, but it permits a consideration, in fixing 
the amount of bail, not only of the financial position of the accus- 
ed but also of the atrocity of the offense with which he is charged 
and the likelihood of its abuse if granted.® The grant or refusal 
of bail, and fixing its amount, are uniformly held to lie within the 
discretion of the committing magistrate or trial court. 

2 See Ex parte McDaniel, 86 Fla. sSee United States v. Lawrence, 
145, 97 So. 817 ; People v. Tinder, 19 Fed.Oas.No.15,577 ; U. S. v. Brawn- 

Oal. 639, 81 Ain.Dec. 77. er, D.C., 7 P. 86; Barrett v. United 

States, 6 Oir., 4 E.2d 317. 
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PLACE OF TRIAL 


322. Section 2 of Article 3 of the federal Constitution provides 
that the trial of all crimes, except in cases of impeachment, 
“shall be held in the state where the said crimes shall have 
been committed; but when not committed within any state, 
the trial shall be at such place or places as the Congress 
may by law have directed.” The Sixth Amendment ac- 
cords an accused, in all criminal prosecutions, the right to 
a trial “by an impartial jury of the state and district where- 
in the crime shall have been committed, which district shall 
have been previously ascertained by law.” 

The foregoing provisions of the Constitution apply only to the 
trial of federal offenses in the federal courts.^ The case of im- 
peachments is expressly excepted from the former provision, and 
the purposes of the Sixth Amendment in vyhich the latter pro- 
vision is found indicate that it too is inapplicable to the trial of 
impeachments. The former of them expressly classifies federal 
crimes into those committed within a state and those not com- 
mitted within a state. It requires those committed within a state 
to be tried within that state. This is undoubtedly a limit on the 
power of Congress to define the place within which a crime shall 
be deemed to have been conunitted. It may, however, provide 
that a crime partly committed in one state and partly in another 
may be tided in either,® and that a continuing offense, such as the 
interstate carriage of goods in violation of federal law, may be 
tried in any state in which any part of their transportation oc- 
curred.® The place of trial of an offense committed within a state 
is further subject to the limitation imposed by the Sixth Amend- 
ment that it be had in the district in which the offense was com- 
mitted, and that that district must have been fixed by a law that 
took effect prior to its commission. The principles applicable in 
determining the state within which a crime may be validly deem- 
ed to have been committed apply in determining the district of 
its commission.’ A statute providing for the assignment of a 
federal judge of one district to another district for the trial of 
crimes in the latter does not involve the creation of a new dis- 


4 Nashville, O, ^ St. li, R. Co. 
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trict, and may be applied in the trial of offenses committed prior 
to its taking effect® The place of trial of federal offenses not 
committed within a state lies within the exclusive determination 
of Congress, The provision of the Sixth Amendment requiring 
the district of trial to be previously ascertained by law does not 
apply to crimes not committed within a state.^ Neither the pro- 
visions of Article 3 nor those of the Sixth Amendment confer up- 
on an accused the right to be tried in the state or district of his 
residence.^<^ A violation of any of the foregoing constitutional 
requirements prevents the court from acquiring Jurisdiction to 
try the case. There exist no authoritative decisions on whether 
the due process clause of the Fourteenth Amendment limits a 
state in fixing the place for the trial of those charged with crime, 
but it is probable that it does. The same statements apply to 
the effect of the equal protection clause of that Amendment upon 
this matter.^^ 


TRIAL BY JURY 

323, Section 2 of Article 3 of the federal Constitution provides that 

^‘the trial of all crimes, except in the case of impeachment, 
shall be by jury.” The Sixth Amendment confers upon the 
accused, in ail criminal prosecutions, ‘‘the right to a speedy 
and public trial, by an impartial jury of the state and dis- 
trict wherein the crime shall have been committed, which 
district shall have been previously ascertained by law,” 

324. The constitutions of the several states also protect the right 

of an accused to a jury trial, but the precise extent to 
which it is protected depends upon the language of the va- 
rious constitutional provisions which vary from state to 
state. The right to a jury trial in state criminal trials has 
never yet been held to be required by any provision of the 
federal Constitution. 


8 Lamar y. United States, 241 U.S. 
103, 36 S.Ct. 535, GO L.Ed. 912. 

0 United States v. Dawson, 15 How. 
467, 14 L.Ed. 775; Jones v. United 
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138 U.S. 157, 11 S.Ct. 268, 34 L.Ed. 
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10 Burton v. United States, 202 U.S. 
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325. The federal Constitution forbids both Congress^® and the 
states IS from passing bills of attainder. 


Trial by Jury 

The provisions of the federal Constitution expressly relating 
to the trial of crimes by a jury apply only to their trial by or 
under the authority of the United States. They do not apply to 
a state, nor to a foreign country, and an Act of Congress au- 
thorizing an American citizen to be extradited to a foreign 
country for trial there does not violate them merely because the 
trial therein will not be by jury.^* They do, however, apply to 
trials in the District of Columbia^® and by or under the authority 
of an incorporated territory of the United States,^® but not 
to the trial of crimes in unincorporated federal territory,^’ nor 
in consular courts established by the United States in foreign 
countries.^® The scope of the right protected by these provi- 
sions is to be determined by reference to the meanings of “jury” 
and “trial by jury” affixed to them in the law of England and the 
states at the time of the adoption of the Constitution.^ It has, 
accordingly, been held to include all the essential elements rec- 
ognized by those laws at that time, and thus to mean a trial by 
a jury of twelve persons, in the presence and under the super- 
intendence of a judge empowered to instruct them as to the law 
and advise them as to the facts, whose verdict is required to be 
unanimous.®* These essentials are beyond legislative destruc- 
tion or impairment. The Sixth Amendment expressly requires 
the jury to be an impartial one, and, while this would undoubt- 
edly prevent any legislation that prevented an accused from 
challenging jurors for causes going to their fairness and im- 
partiality, it does not prevent Congress from excluding as 
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grounds for challenges causes that do not go to those matters. 
A statute making certain classes of federal government em- 
ployees and pensioners eligible for jury duty has, accordingly, 
been held not to violate the requirement for an impartial jury.®^ 
The Court clearly stated that it would have reached the same 
decision even if such persons had been ineligible under common 
law rules, and thus reduced the importance of a mere appeal 
to history in developing the meaning of these constitutional 
guaranties. It has been stated that there is nothing in the fed- 
eral Constitution requiring Congress to grant peremptory chal- 
lenges in criminal cases, and that, therefore, a statute requiring 
the several defendants in a single trial to be treated as a single 
party for purposes of determining the number of allowable per- 
emptory challenges does not violate the constitutional provisions 
protecting the right to a jury trial.®® The right to an impartial 
jury does not require that the jury contain members belong- 
ing to a particular group to which an accused belongs, and so 
it has been held that a Socialist is not denied this constitutional 
right because the trial jury was wholly composed of members 
of other parties and of property owners.®® The systematic 
and arbitrary exclusion of Socialists solely because they were 
such would undoubtedly violate an accused Socialist’s rights, 
and, in the case of a trial in a state court, it would deny his 
rights under the equal protection clause of the Fourteenth 
Amendment.®^ The same principles would apply to similar 
discriminations based on other grounds. State constitutional 
provisions preserving the right of trial by jury have also been 
construed so as to preserve it as it existed when the respective 
constitutions were adopted. State decisions construing thpm 
have paralleled those of federal courts construing federal con- 


21 United States y. Wood, 299 U.S* 
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U.S. 303, 25 L.Ed. 664; Martin v. 
Texas, 200 U.S. 316, 26 S.Ct. 338, 60 
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stitutional provisions guaranteeing trial by jury.^® The Sixth 
Amendment requires the jury to be drawn from the vicinage of 
the crime, but as indicated in discussing the place of trial, this 
does not apply where the crime was committed outside of a state. 
State constitutional provisions are also construed to require trial 
by a jury drawn from the vicinage of the crime.*® The federal 
constitutional provisions governing trials in federal courts have 
been held not to be satisfied by according a jury trial in an ap- 
pellate court after a conviction in a trial without a jury in an 
inferior court in any case in which a jury trial is constitutionally 
demandable. A jury trial is required in the first instance.*’ 
There are state decisions that have reached a contrary i-esult 
in construing state constitutional provisions.*® The Sixth 
Amendment is not, however, violated where an accused is tried 
by the same jury which had been dismissed after a demurrer 
to an indictment had been overruled. The failure to impanel 
a new jury after the subsequent plea of not guilty did not de- 
prive the accused of his right to a jury trial.*® 

The language of the federal constitutional provisions extend 
the right to trial by jury to all crimes except impeachment and 
to all criminal prosecutions. They do not, however, apply to 
proceedings that are not technically criminal in their nature 
such as civil proceedings for the collection of penalties ®“ or the 
enforcement of forfeitures,®’- those for the enforcement of 
statutes providing for the deportation of aliens,®* and contempt 
proceedings.®® The right to a jury trial does not even extend 


See for illustrative cases Mc- 
Cauley V. State, 26 Ala. 135; State 
V. Thompson, 95 N,0. 596; People 
V. Mitchell, 266 N.Y. 15, 193 N.E. 
445, 96 A.L.B. 791; State v. Dalton, 
206 N.O. 507, 174 S.E. 422 ; State v. 
Dolbow, 117 N.J.L. 560, 189 A. 915, 
109 A.Ir.H. 1488. 

M People V. Powell, 87 Cal. 848, 25 
P. 481, 11 I 1 .R.A. 75. 

Callan v. Wilson, 127 U.S. 540, 8 
S.Ct. 1301, 32 L.Ed. 223. 

S8 Brown v. Epps, 91 Va. 726, 21 
S.E. 119, 27 L.K.A. 676; Wong v. 
Astoria, 13 Or. 538, 11 P. 295. 

!59IiOvato V. New Mexico, 242 U# 
S. 199, 37 S.Ct 107, 61 L.Ed. 244. 


soHepner v. United States, 213 U. 
S. 103, 29 S.Ct. 4T4, 53 L.Ed. 720, 27 
L.R,A.,N.S., 739, 16 Ann.Cas. 960. 

31 United States v. Zucker, 161 U. 
S. 475, 16 S.Ct. 641, 40 L.Ed. 777. 

S3 Zakonaite v. Wolf, 226 U.S. 272, 
33 S.Ct 31, 57 L.Ed. 218. If, how- 
ever, the statute permits the inflic- 
tion of punishment of an infamous 
character, the alien could undoubted- 
iy demand a jury trial on that issue ; 
see Wong Wing v. United States, 163 
U.S. 22 s, 16 S.Gt 977, 41 L.Ed. 140. 

33 See In re Debs, 158 U.S. 564, 15 
S.Ct 900, 39 L.Ed. 1092; Gompers 
v. United States, 233 U.S. 604, 34 S. 
Ct. 693, 58 L.Ed. 1115, Ann.Cas.l915D, 
1044. Legislatures, however, have a 
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to all proceedings that are technically criminal in their nature. 
The trial of military prisoners, including those who have been 
discharged from the army, for offenses committed during their 
imprisonment may be had before a court martial in which there 
is no jury,** but Congress has no power to authorize military 
courts to try civilians for offenses committed by them where 
the ordinary courts are open and in the unobstructed exercise 
of their jurisdiction.^® It has, furthermore, always been held 
that a jury trial was not guaranteed in the trial of petty of- 
fenses which, according to the common law, were summarily 
triable without a jury by justices of the peace in England or 
by corresponding judicial officers in the colonies, and which 
were punishable by commitment to jail, a workhouse or house 
of correction.®® Misdemeanors punishable by small fine or short 
imprisonment are not crimes within the meaning of these con- 
stitutional safeguards.®’ The test generally employed for de- 
termining whether an offense is a mere petty offense or a 
crime is its natiue, and, if it is malum in se or involves such ob- 
vious depravity as would shock the general moral sense, it is a 
crime and not a petty offense, regardless of the amount of its pun- 
ishment.®® The offenses of conspiracy®® and reckless driving of 
a motor vehicle*® have been held to be crimes in the trial of which 
the accused may demand a jury, while that of engaging in the 
business of a dealer in secondhand articles without a license has 


limited power to grant a right to a 
jury trial in such cases; see Michael- 
son V. United States ex rel. Chicago, 
St. P., M. & O, R. Co., 266 U.S. 42, 
45 S.Ct 18, 69 L.Ed. 162, 35 A.L.R. 
451. 

34 Kahn v. Anderson, 255 U.S. 1, 
41 S.Ct. 224, 65 L.Ed. 469. 

33 Ex parte Milligan, 4 Wall. 2, 18 
L.Ed. 2S1. 

secallan v. Wilson, 127 U.S. 540, 8 
sot. 1301, 32 L.Ed. 223; District of 
Columbia v. Colts, 282 U.S. 63, 51 
S.Ct. 52, 75 L.Ed. 177; District of 
Columbia v. Oiawans, 300 U.S. 617, 57 
S.Ct. 660, 81 L.Ed. 843. 

37 Schick V. United States, 195 U. 
S. 65, 24 S.Ct. 826, 49 L.Ed, 99, 1 
Ann.Cas, 585. The due process danse 


of the Eoui'teenth Amendment, U.S. 
O.A.Const„ permits the summary trial 
without a jury of municipal police 
regulations punishable by a small 
fine ; Natal v. Louisiana, 139 U.S. 
621, 11 S.Ct 636, 35 L.Ed. 288; 
nor does such procedure violate a 
state constitutional proyiaion pre- 
serving the right of jury trial. State 
ex rel. Strupp v. Anderson, 165 Minn. 
150, 206 N.W. 51. 

38 District of Columbia T. Colts, 
282 U.S. €3, 51 S.Ct 52, 75 L.Ed. 
177. 

39Callan v. Wilson, 127 U.S. 540. 
8 S.Ct 1301, 32 L.Ed. 223. 

40 District of Columbia v. Colts, 
282 U.S. 63, 51 S.Ct 52, 75 L.Ed. 
177. 
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been held not to be such.*i It has never yet been determined 
whether an offense, trial without a jury so far as that depends up- 
on its character, can be converted into a crime within the meaning 
of these constitutional provisions solely because of the severity 
of the punishment imposed thereon, but the discussion of that 
matter in one case at least warrants an inference that severity 
of punishment alone may ultimately be held a sufficient basis 
for requiring the trial of an offense by a jury.** State con- 
stitutional provisions are also uniformly construed not to re- 
quire the trial of petty offenses by a jury, but marked differ- 
ences of opinion exist as to what are such.** 

It has now been definitely established that the federal con- 
stitutional guaranties for a jury trial do not define the essen- 
tial structure of the tribunal that may constitutionally try 
persons accused of crime, but merely confer upon the accused a 
privilege for his own protection.** An accused may, according- 
ly, waive their protection either by dispensing with a jury al- 
together or by consenting to a trial by a jury of less than 
twelve.*® There would seem to be no reason why he might not 
also waive the requirement of a unanimous verdict. The Su- 
preme Court has rejected the view that there are any valid 
considerations of public policy against permitting an accused 
to waive this protection even in the case of one charged with the 
commission of a felony.*® The state decisions construing state 
constitutional provisions are in conflict as to how far, if at all, 
an accused may waive his right to a jury trial.** 


41 District of Columbia t. Clawans, 
300 U.S. 617, 57 S.Ct 660, 81 DEd. 
S43. 

See District of Columbia v. Claw- 
ans, 300 U.S. 617, 57 S.Ct 660, 81 D, 
Ed. 843. 

43 See Bell v. State, 104 Neb. 203, 
176 N.W. 544; Stiess v. State, 103 
Ohio St 33, 132 N.E. 85; State v. 
Peterson, 41 Vt 504 ; State v. Glenn, 
54 Md. 572; In re Clancy, 112 Kan. 
247, 210 P. 487 ; State t. Rodgers, 

N.J.I1 212, ,102 ;A. 433,;: 

44 PATTON V. UNITED STATES, 
281 U.S. 276, 50 S.Ct 253, 74 D.Ed. 
854, 70 AX.R. 263, Black’s Cas. Con- 
stitutional Law, 2d, 674. 


46 PATTON V. UNITED STATES, 
281 U.S. 276, 50 S.Ct 253, 74 L.Ed. 
854, 70 A.L,R. 263, Black’s Cas. Con- 
stitutional I^aw, 2d, 674. 

46 PATTON V. UNITED STATES, 
281 U.S. 276, 50 S.Ct 253, 74 L.Ed. 
854, 70 A.L.R. 263, Black’s Cas, Con- 
stitutional Law, 2d, 674. See, also, 
Schick V. United States, 195 U.S. 65, 
24 S.Ct 826, 49 L.Ed. 99, 1 AnmCas. 
585. 

47 Holding that it may be complete- 
ly waived. State ex rel. Warner v, 
Baer, 103 Ohio St 585, 134 N.E. 
786 ; Jennings v. State, 134 Wis. 307, 
114 N.W. 492, 14 L.R.A.,N.S., 862. 
Contra, State v. Williams, 195 Iowa 
374, 191 N.W. 790 ; Commonwealth 
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There is no express federal constitutional provision requir- 
ing a state to provide a jury trial for the trial of any offense 
against it. The Supreme Court has thus far declined to derive 
it from any of the general limitations upon states contained in 
the Constitution.^ It has, however, held that, so far as a state 
resorts to trial by jury, it is prohibited by the equal protection 
clause of the Fourteenth Amendment from systematically and 
arbitrarily excluding from a given jury persons belonging to a 
racial or other group to which the accused belongs merely be- 
cause of their membership in such group.^^ Reasonable ex- 
clusions from jury service do not, however, violate due process.®* 

Bills of Attainder 

A bill of attainder has been defined as a legislative act which 
inflicts punishment without a judicial trial. It was generally 
known as a bill of pains and penalties if the punishment inflict- 
ed were less than death. The term as used in Sections 9 and 
10 of Article 1 of the federal Constitution includes both bills 
of pains and penalties and bills of attainder in the strict sense 
thereof.®^ The former of these provisions prohibits Congress, 
and the latter prohibits the states, from passing bills of at- 
tainder. Their purpose was to prevent legislative infliction of 
punishment without affording the accused the safeguards of a 
judicial trial. It has been held that state and federal laws 
requiring persons, as a condition precedent to the pursuit of 
a profession or to the exercise of certain procedural rights in 
court, to take an oath that they had not done certain acts, the 


V. Hall, 291 Pa. 341, 140 A. 626, 68 
A.L,R. 1023. Permitting withdrawal 
of a juror, State v, Kaufman, 51 Iowa 
578, 2 N.W. 275, 33 Am.Rep. 148; 
Commonwealth ex rel. Ross v. Egan, 
281 Fa. 251, 126 A. 4S8; State v. 
Sackett, 39 Minn. 69, 38 N.W. 773. 
Contra, Cancemi y. People, 18 N.Y. 

48 See Maxwell T. Bow, 176 U.S. 
581, 20 S.Ct. 448, 44 L.Ed. 597 (right 
to jury trial in state court held not 
a priYiiege of federal citizenship with- 
in meaning of U.S.C.A.Const. Four- 
teenth Amendment); Hallinger v. 
DaTis, 146 U.S. 314, 13 S.Ct. 105, 36 
L.Ed. 986 (a state statute permitting 
one accused of a capital offense to 


waive a jury and elect to be tried 
hy the court held not violative of due 
process) ; Brown v. State of New Jer- 
sey, 175 U.S. 172, 20 S.Ct. 77, 44 LEd 
119 (statute providing for trial of 
murder cases by struck jury held not 
mlative of due process). 

49 Strauder v. West Virginia, lOO 
U.S. .303, 25 L.Ed. 664; Norris v. Ala- 
bama, 294 U.S. 587, 55 S.Ct 579, 79 
L.Ed. 1074. 

50 Rawlins v. State of Georgia, 201 
U.S. 638, 26 S.Ct 560, 50 L.Ed. 899, 
5 AnmCas. 783. 

®i Cummings v. Missouri, 4 Wall. 
277, 18 L.Ed. 356. 
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doing of which afforded no reasonable test of their competence 
to pursue such profession or a reasonable regulation of the 
exercise of procedural rights, violated these constitutional pro- 
hibitions.®* It was held that the assumption by such la'sra of the 
guilt of the persons affected and adjudging their punishment con- 
ditionally amoimted to an indirect attempt to declare their guilt 
and to inflict punishment upon them. These provisions are not 
limitations upon the character of punishment that Congress or 
a state may annex to the commission of crime, but on the 
method by which a person’s guilt of committing it is determina- 
ble and by which the prescribed punishment therefor can be in- 
flicted upon him. Hence a statute disqualifying one from 
holding public ofiBce upon conviction of a specified crime is not 
a bill of attainder.® A contention that a legislative body is 
passing a bill of attainder when exercising its constitutionally 
conferred power to expel a member has been summarily denied.®* 
The constitutions of many of the states also prohibit the pas- 
sage of bills of attainder. 


CONDUCT OF PROSECUTIONS IN FEDERAL COURTS 

326. The federal Constitution requires that a person charged with 
a federal offense of any character or degree be accorded 
a trial that is fair in all respects. It makes specific provi- 
sion guaranteeing certain elements of a fair trial, and oth- 
er elements are secured by that provision of the Fifth 
Amendment which provides that no person shall be de- 
prived of life, liberty, or property without due process of 
law. It confers some rights that are important primarily 
because of their relation to the prosecution of those 
charged with an offense but which are not essential ele- 
ments of the fair trial required by due process. The privi- 
lege against self-incrimination is an example thereof. It 
may, therefore, be stated that a person accused of a federal 
offense is entitled not only to a fair trial but also to the 
protection of those explicit constitutional guaranties that 
are not essential to the existence of a fair triaL 

63 Cummings v. Missouri, 4 Wall. 63 Crampton v. O’Mara, 193 Ind. 

277, 18 L.Ed. 356 ; Ex parte Garland, 661, 139 N.E. 360. 

4 Wall. 333, IS E.Ed. 366; Pierce 

V. Carskadon, 16 Wall. 234, 239, 21 6i French v. Senate of California, 

L.Ed. 276. 146 Cal. 604, 80 P. 1031, 69 L.E.A. 
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General Considerations 

The specific limitations upon the conduct of the trial of a 
person charged with a federal offense are most of them con- 
tained in the Sixth Amendment. It has already been shown, 
when discussing the requirement of a jury trial, that that 
Amendment does not apply to the trial of those charged with 
misdemeanors and petty offenses, and the only reasonable posi- 
tion is that its other specific guaranties have the same restrict- 
ted application.®® This does not, however, involve the conse- 
quence that they may all be dispensed with in the trial of those 
charged with misdemeanors and petty offenses. The due proc- 
ess clause of the Fifth Amendment would require them to be 
observed in such cases so far as reasonably necessary to insure 
the accused a fair trial. The Supreme Court has employed 
that principle in determining the extent to which the due process 
clause of the Fourteenth Amendment accords persons being 
tried by a state the rights guaranteed an accused in a federal 
trial by the provisions of the federal Constitution,®® and the 
only reasonable inference therefrom is that it would employ the 
same principle in determining how far the due process clause of 
the Fifth Amendment accorded an accused the same kind of 
protection referred to in the Sixth Amendment in cases other 
than the criminal prosecutions that are within its scope. No 
decisions have been foimd that hold either for or against the 
suggested position. The due process clause of the Fifth Amend- 
ment does, however, impose some requirements for criminal 
trials in federal courts that are not specifically required by any 
other constitutional provision. It was once held that it re- 
quired not only that an accused plead or be ordered to plead 
to the charge against him, or that, in a proper case, a plea of 
not guilty be filed for him, but also that the record of his con- 
viction show distinctly, and not merely by inference, that every 
step involved in due process of law and essential to a valid trial 
was taken in the trial court, and rendered erroneous a judg- 
ment where these conditions had not been observed, but this 

®5 See United States T. Zucker, 161 exists In all criminal prosecutions 
U.S. 475, 16 S.Ct. 641, 40 UEd. 777 of whatever sort or degree). 

(holding that the right of confronta- 
tion does not exist in an action to ss See discussion in Snyder v. Com- 
recover a penalty under the revenue monwealth of Massachusetts, 29i U. 
laws, but language in which might be S. 97, 54 S.Ct 330, 78 L.Ed. 674, 90 
construed to hold that the right A.L.E. 575. 
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is no longer the law.®’ The due process clause is seldom in- 
voked against the procedure followed in a federal criminal trial 
since objections are generally based upon the specific constitu- 
tional guaranties. It has been said to require that an accused 
be tried in a court of competent jurisdiction, be proceeded against 
only by orderly processes of law, and be punished only after 
inquiry and investigation, upon notice to him, and with an op- 
portunity to be heard.®* It may be safely inferred to include 
some of the requirements that the due process clause of the 
Fourteenth Amendment imposes upon state criminal trials that 
will be considered in the next Section. 

Right to Speedy and Public Trial 

The Sixth Amendment confers upon an accused the right to 
both a speedy and a public trial by a jury “in all criminal prose- 
cutions.” The right thereby conferred does not extend to the 
tria. of misdemeanors and petty offenses, but the due process 
clause of the Fifth Amendment would undoubtedly impose such 
requirements in those cases. It has been held that the right 
to a speedy trial is relative, and that, though it secures rights 
to a defendant, it does not preclude the rights of public justice, 
and hence is not violated by proceedings to remove a person 
under indictment in a given district to another district to an- 
swer an indictment there found against him.®* It thus affords 
an accused no immunity from arrest on another charge, nor any 
right to any particular order of trials for separate offenses. 
The right to a public trial guaranteed by this Amendment has 
received very little judicial construction. It clearly prevents a 
trial held in complete secrecy, but the better doctrine is that 
it does not require the unrestricted admittance to the trial of 
any member of the public wishing to attend it to the full capaci- 
ty of the court room.®® It is generally recognized that the 
preservation of order in the court room, or the protection of 
the public morals, may justify the exclusion of some part or 
all of the general public, but that even that power may not be 


61 Crain v. United States, 162 U.S. 
625, 10 S.Ot. 962, 40 L.Ed. 1097, 

overniled in Garland v. Washington, 
232 U.S. 642, 34 S.Ct. 456, '58 U.Ed. 
772. 

58 Ong Chang Wing v. United 
States, 218 U.S, 272, 31 S.Ct. 15, 54 
um 1040. 


59 Beavers v. Haubert, 108 U.S. 77, 
25 S.Ct. 573, 49 L.Ed. 950. 

^OBeagan v. United States, 9 Cir., 
202 F. 488, 44 L.K.A.,N.S., 583; but 
see Davis v. United States, 8 Cir., 
247 F. 394, L.E.A.1918C, 1164, 
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exercised if the accused is thereby deprived of the presence^ 
aid or counsel of any person whose presence might have been 
of advantage to him, or if he is in any other manner prejudiced 
thereby.®^ There are but few decisions on what constitutes a 
public trial within the meaning of the Sixth Amendment, and 
those that there are usually rely heavily upon state decisions. 
An accused may waive either of these rights. 


Bight to he Present at Trial 

The federal Constitution does not expressly confer upon any 
accused the right to be present at his trial on a charge in a 
federal court. It is, however, universally asserted that he pos- 
sesses that right if he is being tried for a felony or on a capital 
charge. It has been stated tha: it is a part of the rights se- 
cured by the Sixth Amendmen!: without, however, indicating 
any particular provision thereof.®® It has also been intimated 
that the right to be heard which is guaranteed by due process 
probably includes the right to be present whenever the accused’s 
presence bears a reasonably substantial relation to his opportim- 
ity to defend himself, but that it clearly does not go beyond that 
as a matter of due process.®® The right based on the Sixth 
Amendment is always asserted to extend, in the case of felonies 
and capital offenses, to every stage of the trial from the em- 
paneling of the jury to the reception of the verdict.®* It seems 
also to be held that an accused who is in custody, or one charged 
with a capital offense, may not waive this right, but that in the 
case of those accused of felony but who are not in custody it 
may be waived.®® The right is one to be present in the pro- 
ceedings in the trial court only, not in those m an appellate 
court.®® Since the Sixth Amendment does not apply to the trial 
of misdemeanors and petty offenses, the right to be present at 
such trial will probably be held protected by the due process 


61 Reagan v. United States, 9 Oir., 
202 F. 488, 44 L.R.A„N.S., 583. 

62 Diaz V. United States, 223 U.S. 
442, 32 S.Ct. 250, 56 L.Ed. 600, Ann. 
Cas.l91SC, 1138. 

63 Snyder v. Commonwealtli of 
Massachusetts, 291 U.S. 97, 64 S.Ct. 
830, 78 L.Ed. 674, 90 A.L.B. 676. 

64 Diaz V. United States, 223 U.S. 
442, 32 S.Ct 250, 66 L.Ed. 500, Ann. 
Cas.l913G, 1138. 


65Hopt V. People of Territory of 
Utah, 110 U.S. 674, 4 S.Ot. 202, 28 
L.Ed. 262; Diaz v. United States, 
223 U.S. 442, 32 S.Ot 250, 56 L.Ed, 
600, Ann.Cas.l913C, 1138. 

ee Schwab v. Berggren, 143 U.S. 
442, 12 S.Ot 625, 36 L.Ed. 218 (a de- 
cision under the due process clause 
of U.S.C.A.Const Fourteenth Amend- 
ment). 
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clause of the Fifth Amendment, but only so far as his presence 
is necessary to effectuate his right to be heard in defense of the 
charge.®’ It should be noted that the decisions of the Supreme 
Court on this matter frequently leave a doubt as to whether 
they are describing the requirements of the common law or of the 
Constitution. 

Right to Assistance of Counsel 

The Sixth Amendment confers upon an accused the right to 
have the assistance of counsel for his defense in all criminal 
prosecutions. The purpose of this provision has been stated to 
be to protect an accused from a conviction resulting from his 
own ignorance of his legal and constitutional rights, and that 
it may not be nullified by treating his ignorant failure to claim 
it as a waiver of his right. It is, however, a right which an 
accused may waive, but the trial court is required to see to it 
that the accused does so only with full knowledge of his rights.®* 
It has been held that a compliance with this constitutional safe- 
guard is an essential jurisdictional prerequisite to the court’.: 
jurisdiction to deprive an accused of his liberty, and that its 
failure to comply therewith voids the judgment of conviction 
and permits the accused’s release in habeas corpus proceedings.®* 
The court is, however, deemed to have jurisdiction if there is a 
proper waiver by the accused.’® The Sixth Amendment proba- 
bly does not protect this right in cases that do not constitute 
“criminal prosecutions.” It has not been determined how far 
the due process clause of the Fifth Amendment protects it in 
other criminal proceedings. 

Right of Confrontation 

The Sixth Amendment guarantees an accused the right to be 
confronted with the witnesses against him in all criminal prose- 
cutions. The purpose of this provision is to safeguard him 


Snyder y. Commonwealth of 
Massachusetts, 291 U.S. 9T, 54 S.Ct 
330, 78 L.Ed. 674, 90 A.L.B. 575 (a 
decision under due process clause of 
U.S.C.A.Coiist Fourteenth Amend- 
ment). 

68 JOHNSON Y. ZmBBT, 304 U.S. 
458, 58 S.Ct. 1019, 82 L.Ed. 1461, 
Blade’s Cas. Constitutional Law, 2d, 
■683. 


€9 JOHNSON Y. ZEHBST, 304 U.S. 
458, 58 S.Ct. 1019, 82 L.Ed. 1461, 
Black’s Cas. Constitutional Law, 2d, 
683. 

•yo JOHNSON Y. ZERBST, 304 U.S. 
458, 58 S.Ct. 1019, 82 L.Ed. 1461, 
Black's Cas. Constitutional Law, 2d, 
683. 


796 


CKlMINAIi LAWS 


C!b. 20 


against secret and inquisitorial methods of trial, and to secure 
to him the privilege of sifting and testing the evidence against 
him by cross-examination of the witnesses. The guaranty is 
clearly violated by the introduction of evidence given by wit- 
nesses whom the accused has had no opportunity to cross-exam- 
ine. Hence a statute violates this provision which made the rec- 
ord of the conviction of one person of stealing given property con- 
clusive evidence of the fact that property had been stolen in the 
prosecution of the receiver thereof.’^ The admission of dying 
declarations is a recognized exception to the general rule based 
on necessity and historical considerations.’® The protection is 
not, however, limited to the use of evidence given by witnesses 
whom the accused has had no opportunity to cross-examine. It 
has thus been held that the provision is violated by admitting 
in evidence the statement of an absent witness taken at an 
accused’s preliminary exammation, at which he had an op- 
portunity to cross-examine the witness, where the absence of 
the witness was not by the suggestion, connivance or procure- 
ment of the accused but due to the government’s own negli- 
gence.’® Where, however, the absence of a witness is due to 
the accused’s own wrongful procurement his rights are not 
violated by admitting proof of what such witness had stated on 
a former trial of the accused for the same offense even though 
imder a different indictment.’* The same rule applies where the 
former witnesses are dead at the time of the subsequent trial.’® 
Reason would require the same rule where the absence of the 
witnesses appearing at the former trial is due to other reasons 
beyond the control of the government. The right of the accused 
is that of being confronted by the witnesses against him, not 
of being confronted by officials of the trial court. It has, ac- 
cordingly, been held that such right is not violated by an order 
from an appellate court directing the trial court to inform ^it 
whether the defendant had pleaded and been present at the trial, 
even when the order was made without notice to the defend- 
ant and while he was not before the appellate court.’® T his 
provision of the Sixth Amendment applies only to criminal prose- 

71 Kirby T. United States, 174 U.g. 74 Reynolds v. United States, 98 U. 
47, 19 S.Ct. 574, 43 L.Ed. 890. S. 145, 25 L.Ed. 244. 

73 Kirby y. United States, 174 U.S. 75 Mattox v. United States, 166 U.S. 
47, 19 S.Ut. 574, 43 L.Ed. 890. 237, 15 S.Ct. 337, 39 L.Ed. 409. 

73 Motes y. United States, 178 U.S. 76 Dowdell y. United States, 221 U. 
458, 20 S.Ct. 993, 44 L.Ed. 1160. S. 325, 31 S.Ct. 690, 55 L.Ed. 753. 
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cutions. It does not apply to actions to recover penalties for 
violation of the revenue laws,’"* nor to contempt proceed- 
ings,’® nor to extradition proceedings.’® If the phrase “criminal 
prosecutions” has the same meaning as it has in defining the 
cases in which the Sixth Amendment requires a jury trial, then 
this right of confrontation does not exist in the trial of misde- 
meanors and petty offenses. It could, in those cases, be reason- 
ably held to be essential to the fair trial required by the due 
process clause of the Fifth Amendment, but no decision so hold- 
ing has been found. 

Compelling the Attendance of Witnesses 

The Sixth Amendment confers upon an accused in all crimi- 
nal prosecutions the right to have compulsory process for ob- 
taining witnesses in his favor. The case law construing the scope 
of this right is extremely meager. State constitutional provi- 
sions conferring a similar right have been held violated by court 
rules prohibiting the issue of more than five subpoenas for wit- 
nesses without an order of court, obtainable on application show- 
ing the materiality of the witnesses,®® and by a statute permit- 
ting the prosecuting attorney to admit that an absent witness 
would testify to the facts as set forth in the affidavit on de- 
fendant’s motion for a continuance, if he were present, since 
this forces the defendant to go to trial without the benefit of 
the witness’ testimony.®’ The provision of the Sixth Amendment 
has been construed to require an accused to be accorded suffi- 
cient time to procure the attendance of his witnesses, and the 
trial judge’s discretion in refusing a continuance must be ex- 
ercised in the light of that provision.®® The right would almost 
certainly be held so essential to an adequate opportunity for 
an accused’s presentation of his defense as to be required by the 
due process clause of the Fifth Amendment in any criminal pro- 
ceeding to which the Sixth Amendment does not apply. 

’T United States V. Zucker, 161 U.S. soAikin v. State, 58 Ark. 544, 25 
475, 16 S.Ct. 641, 40 L.Ed. 777. S.W. 840. 

ra aiercliants’ Stock & Grain Co. v. si state v. Berkley, 92 Mo. 41, 4 
Board ot Trade of City of Chicago, S.W. 24. 

8 Oil-., 201 E. 20. 

sapaoni v. United States, S Cir., 

79 Ex parte LaMantia, D.C., 206 F. 281 F. 801. 

330. 
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Legislative Creation of Presumptions 

right to a fair trial that due process accords an accused 
includes immunity from conviction not based on evidence pre- 
sented at his trial. It is also a universally accepted principle 
of our theory of government that an accused is presumed to be 
innocent and that the public must prove his guilt. The due 
process clauses of the federal Constitution prevent both Con- 
gress and a state from declaring an individual guilty or pre- 
sumptively guilty of a crime, and to substitute legislative fiat 
for fact in the determination of an accused’s guilt.*® This does 
not, however, completely prevent the legislative creation of 
presumptions although it does limit their creation in important 
respects. The legislative creation of a conclusive presumption 
that the proof of a given fact or facts shall establish an ac- 
cused’s guilt of a defined crime does not constitute the establish- 
ment of a rule of evidence or of one regulating the burden of 
proof, but of a substantive rule of law defining a crime. The 
validity of such legislation, so far as due process is concerned, 
depends upon the extent to which due process is a limit on the 
substance of legislation. The present discussion is not concerned 
with presumptions of that character, but only with those that 
regulate the bmden of proof or operate as evidence. The usual 
form of legislation of this type provides that proof of one fact 
or group of facts shall constitute prima facie evidence of some 
other fact or facts. Its usual effect is not merely to shift the 
duty of going forward with the evidence on the particular point 
to which the presumption relates, or even to shift the burden 
of proof, but also to permit the triers of fact to treat the legis- 
latively defined fact or facts as evidence to be weighed in as- 
sessing the accused’s guilt. It is invariably held that, where 
the legislation operates in this manner, due process requires 
that a rational connection exist between the fact proved and 
the ultimate fact presumed.®^ A statute that makes proof of 
the possession of opium sufficient evidence to authorize the con- 
viction of a person charged with knowingly concealing opium 
imported in violation of law, “unless the defendant shall explain 
the possession to the satisfaction of the jury”, and that puts 
on the accused the burden of rebutting the presumption that 


83 McFarland v. American Sugar 
Refining Co., 241 U.S. 79, 36 S.Ct. 
498, 60 L.Ed. 899; Manley v. State 
ol Georgia, 279 U.S, 1, 49 S.Ct 215, 
73 L.Ed. 575. 


84yee Hem v. United States, 268 
U.S. 178, 45 S.Ct 470, 69 L.Ed. 904; 
Casey v. United States, 276 U.S. 413, 
48 S.Ct 373, 72 L.Ed. 632. 
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the opium was imported subsequent to date when the prohibi- 
tion of its importation took effect, has been held valid.*® But 
one that made proof of a bank’s insolvency presumptive evi- 
dence that the insolvency was fraudulent has been held so arbi- 
trary as to deny due process.** Due process further requires 
that the statute permit an accused a fair opportunily to repel 
even a valid presumption, and a statute that unreasonably re- 
stricts the character of the proof by which the presumption can 
be rebutted violates due process.®’ It depends upon the particu- 
lar statute whether it accords with that constitutional require- 
ment in this respect. The extent to which due process limits 
the weight that a statute may require or permit a jury to give to 
presumptions in determining the question of an accused’s guilt 
is enmeshed in doubt.** 

It has been stated that there are presumptions “that are not 
evidence in a proper sense, but simply regulations of the burden 
of proof.’’*® It is probably the law that due process requires 
such presumptions also to satisfy the standard that there be a 
rational connection between what is proved and what is to be in- 
ferred.** It requires in any case either that the government 
“shall have proved enough to make it just for the defendant to be 
required to repel what has been proved”, or that “upon a balanc- 
ing of convenience or of the opportunities for knowledge the shift- 
ing of the burden will be found to be an aid to the accuser without 
subjecting the accused to hardship or oppression.”®^ A statute 


85 Tee Hem v. United States, 268 
U.S. 178, 45 S.Ct. 470, 69 L.Ed. 904. 
For other cases sustaining legisla- 
tion creating presumptions, see Coch- 
rill V. People of California, 268 U-S. 
258, 45 S.Ct. 490, 69 L.Ed. 944; 
Hawes v. State of Georgia, 258 U.S, 
1, 42 S.Ct. 204, 6B L.Ed. 431; Mor- 
rison V. People of California, 288 U.S. 
591, 58 S.Ct. 401, 77 L.Ed. 570 (dis- 
cussed in Morrison v. People of 
State of California, 291 U.S. 82, 64 
S.Ct 281, 78 L.Ed. 664). 

86 Manley t. State of Georgia, 279 
U.S. 1, 49 S.Ct. 215, 73 L.Ed. 575. 
See, also, for another example, Peo- 
ple V. Licavoli, 264 Mich. 643, 250 N, 
W. 520, 

S'? Manley v. State of Georgia, 279 
U.S, 1, 49 S.Ct 215, 73 L.Ed. 575; 


People T. Hoogy, 277 Mich, 578, 269 
N.W. 605. 

88 For a discussion of the extent 
to which legislation of this character 
is valid under state constitutional 
provisions requiring trial by jury in 
criminal proceedings, see State v. La- 
pointe, 81 N.H. 227, 123 A. 692, 31 A. 
L.E. 1212, and cases therein cited 
and discussed. 

89 Casey v. United States, 276 U.S. 
413, 48 S.Ct. 373, 72 L.Ed. 632. 

90 See Manley v. State of Georgia, 
279 U.S. 1, 49 S.Ct. 215, 73 L.Ed. 
575. 

91 Morrison v. People of State of 
California, 291 U.S. 82, 54 S.Ct. 281, 
78 Ii.Ed. 664. 
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that puts on an accused the burden of proving facts peculiarly 
within his kuowledge and hidden from discoveiy by the gov- 
ernment is valid on that basis.®® However, a statute that pro- 
hibits the occupation of agricultural lands by an alien ineligible 
for naturalization violates due process so far as it makes al- 
legation of membership in a race thus ineligible plus proof of 
occupation of such lands the basis for shifting to those accused 
of violating the statute the burden of proving that the alien is 
either a citizen or eligible for citizenship.®® The Court’s view 
was that the probability of injustice to an accused therefrom 
outweighed the public interest in convenience of proving its 
case. The principle invoked was that due process prohibits the 
transfer of the burden of proof to the accused where this results 
in grave injustice to him that far outweighs the procedural 
convenience to the government therefrom. It is probable that 
the same principles would determine the validity of creating 
presiunptions that shifted merely the duty to go forward with 
the evidence. It is certain that they limit the power of the 
legislature to shift either directly as well as by the establishment 
of presumptions.®* 

Privilege Against Self-Incrimination 

The Fifth Amendment provides that no person “shall be 
compelled in any criminal case to be a witness against himself.” 
This is a limitation upon the federal government only, and hence 
a state does not violate it even by refusing to extend a similar 
privilege to those within its jurisdiction.®® The object of the 
provision was to insure a person against being compelled in any 
manner or at any time to give testimony that might expose 
him to prosecution for crime. The test of his right to assert his 
privilege is not the character of the proceedings in which it is 
sought to compel him to give such testimony but the fact that 


02 Casey t . United States, 2T6 U^SL- 
413, 48 S.Ct. 373, 72 L,Ed/632. 

93 Morrison Y. People of State of 
California, 291 U.S. 82, 54 S.Ot 281, 
78 L.Ed, 664, 

94 The cases cited in connection 
with the instant problem have in- 
eluded those construing the due proc- 
ess clause of the Fourteenth Amend- 
ment, U.S.O.A.Const., as well as those 
based on said clause of the Fifth 


Amendment, U.S.G.A.Const. The prin- 
ciples discussed are thus as applica- 
ble to a state as to the federal gov- 
ernment. The due process clauses of 
state constitutions are also at times 
similarly construed; People v. Llca- 
voll, 264 Mich. 643, 250 N.W. 520; 
People V. Hoogy, 277 I^Iich. 578, 269 
N.W, 605. See, also, footnote 88. 

95 See Jack v. Kansas, 199 U.S. 
372, 26 S.Ct 73, 50 L.Ed. 234, 4 Ann. 
Gas. 689. 
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its assertion is for the purpose of protecting him against being 
forced to do that against the compulsory doing of which the 
Constitution protects him. It protects him not only in criminal 
proceedings against himself but also when he is a witness in 
proceedings or investigations of any character whatever.®® The 
; privilege may thus wear a double aspect depending upon the 

j character of the proceedings in which it is invoked. If it is a 

1 criminal proceeding against the party invoking it, the privilege 

is that of not being compelled to take the witness stand or to 
answer any questions at aH. If it is a proceeding of a civil na- 
ture, an investigation of some character, or a criminal pro- 
ceeding against some one other than himself, ho may be re- 
quired to testify, but has the privilege of refusing to answer 
I any question the answer to which might incriminate him. It 

I has, accordingly, been held that a bankrupt may invoke the 

privilege in his examination before the referee by refusing to 
answer questions concerning the schedules filed by him the 
answer to which would incriminate him.®’ It has been stated 
’ that proceedings before a grand jury are criminal proceedings, 
but the case involved the right to answer particular questions 
rather than that of not being a witness at all.®* It has also been 
' stated that, while a person could not invoke the privilege to 

excuse his failure to make a federal income tax return with re- 
spect to income derived from crime, it might be invoked to ex- 
cuse the failure to answer any question on the return the an- 
swer to which might incriminate the taxpayer,®® The privilege 
may thus be said to extend to more than formal legal proceed- 
ings. 

The privilege against self-incrimination clearly protects one 
against being compelled to give oral testimony that might in- 
criminate him. It is not, however, limited thereto, but has been 
construed to protect one against being compelled to produce and 
submit for examination by public authorities his books, papers 
and other effects that are of a seif-incriminating character.’ 

96 See discussion in Oounselman v. Boone v. People, 148 111. 440, 86 N.B. 

; Hiteiieock, 142 U.S. 547, 12 S.Gt 195, 99; In re January, 295 Mo. 653, 246 

35 L.Ed. 1110. : . S.W..241. 

McCartliy y. Arndstein, 266 U.S. 99 United States v. Snilivan, 274 
I 34, 45 S.Ct. 16, 69 L.Ed. 158. . U.S. 259, 47 S.Ct. 607, 71 L.Ed. 1037, 

51 1020. 

98 Oounselman y. Hitclieock, 142 U. 

8. 547, 12 S.Ct 195, 35 L.Ed. 1110. iBoyd v. United States, 116 U.S. 
For state cases on this point, see 616, 6 S.Ot 524, 29 L.Ed. 746. For 
Rottschaefer ConstXaw-^1 
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It is immaterial whether the demand for their production takes 
the form of a search warrant or a subpoena duces tecum. There 
is no general prohibition against the use of such material in 
evidence against a person merely because it was obtained il- 
legally as by theft by private parties who turned it over to fed- 
eral prosecuting officers.* It is only when a person’s papers 
or other effects are obtained by methods involving a violation 
of his privilege against unreasonable secirches and seizures ac- 
corded him by the Fourth Amendment that their use in evi- 
dence against him violates his privilege against compulsory self- 
incrimination.® The issue that is generally discussed m the de- 
cisions dealing with this matter is whether the papers or other 
effects were obtained by a search and seizure in violation of 
the Fourth Amendment. This matter has already been else- 
where discussed.* It suffices at this point to state that, if they 
were obtained in violation of the Fourth Amendment, their 
owner can effectually prevent their use in evidence against him 
by invoking the Fifth Amendment, but not otherwise.® The ex- 
tent to which the privilege protects one against being compelled 
to submit to an examination of his person is a matter on which 
there are but few decisions, but the Supreme Court has held 
that it does not prevent testimony that an accused had put on a 
particular blouse and that it had fitted him, which was given 
to prove that it was his, even though he had done so xmder 
duress.® The Fifth Amendment was stated not to require the 
exclusion of an accused’s body as evidence when it might be 
material. The privilege prevents the use in evidence against 


state cases announcing the same doc- 
trine, see State v. Davis, lOS Mo. 666, 
18 S.W. 894, 32 Am.St.Rep. 640; 
People V. Zazove, 311 111. IDS, 142 N. 
E. 543. 

2 Burdeau v. McDowell, 256 U.S. 
465, 41 S.Ct. 574, 65 L.Ed. 1048, 13 
A.L.R. 1159; Olmstead v. United 
States, 277 U.S. 438, 48 S.Ct 564, 
72 L.Ed. 944, 66 A.L.R. 376. 

3 Boyd V. United States, 116 U.S. 
616, 6 S.Ct 524, 29 L.Ed. 746. 

4 See Chapter 19, Section 309. The 
decisions of state courts in constru- 
ing similar state constitutional pro- 


visions are also discussed in said 
Ciiap ter and Sections. 

6See Chapter 19, Section 309. 

6 Holt V. United States, 218 U.S. 
245, 31 S.Ct. 2, 54 L.Ed. 1021, 20 
Ann,Oas. 1138. For state cases deal- 
ing with this general subject, see 
People v. Gardner, 144 N.Y. 119, 38 
N.E. 1003, 28 L.R.A. 699, 43 Am.St. 
Rep. 741 ; State v. Height, 117 Iowa 
650, 91 N.W. 935, 59 L.R.A. 437, 94 Am. 
StRep. 323; Davis v. State, 131 
Ala. 10, 31 So. 569; State v. Ah 
Chuey, 14 Nev. 79, 33 Am.Rep. 530; 
State V. Johnson, 67 N.C. 55. It 
should be noted that the state deci- 
sions in this field are conflicting. 
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him of a person’s involuntary confession.’ Its protection may 
not be indirectly defeated as by permitting federal officers or 
others to testify concerning the results of an invalid search 
and seizure where those results have been suppressed as evi- 
dence because of that invalidity. It also invalidates permitting 
the government to introduce in evidence, in order to get before 
the jury admissions contained therein, the affidavits filed by 
the accused in support of his motion to suppress evidence ob- 
tained by an invalid search.® A statute that would in effect 
permit or require the drawing of inferences prejudicial to a 
person from his invoking his immunity would violate it. A 
statute that provides that the unexplained failure to produce 
documents in response to a court order should be taken as a 
confession of the allegations contained in the motion on which 
the order was based is invalid as a violation of the privilege 
when applied to a case in which the order involves a violation 
of the privilege against unreasonable searches and seizures.® 

The reason for conferring the privilege against self-incrimina- 
tion was not to protect a person against being compelled mere- 
ly to disclose facts that would tend to incriminate him, but to 
protect him against being compelled to furnish evidence that 
could be used as the basis for bringing and prosecuting criminal 
proceedings against him. If, therefore, he is for any reason no 
longer subject to any form of criminal liability for or on ac- 
coimt of any transaction concerning which he may testify or 
produce evidence, the sole purpose for which the privilege was 
conferred no longer exists, and his right to invoke its protec- 
tion is lost. If the statute of limitations has run against every 
such possible criminal liability, or if it has been wiped out by a 
valid and accepted pardon, he may constitutionally be com- 
pelled to testify or produce evidence concerning those matters.’® 


7Bram v. United States, 16S U.S. 
532, 18 S.Ct 183, 42 Ii.Ed. 568. 

s Safarik t. United States, 8 Cir., 
62 P.2d 892. 

^Boyd V. United States, 116 U.S. 
616, 6 S.Ct 524, 29 Ii.Ed. 746. For 
state decisions discussing accused's 
protection from being called upon to 
produce certain evidence in the pres- 
ence of the jury under circumstances 
where his failure to comply would 


be prejudicial to him, see Common- 
wealth V. Yaleroso, 273 Pa. 213, 116 
A. 828; Gillespie v. State, 5 Okl.Or. 
546, 115 P. 620, 35 Ii.][l.A.,N.S,, 1171, 
Ann.Oas.l912D, 259; People v. Gib- 
son, 218 N.Y. 70, 113 N.E. 730, Ann. 
Cas.l918B, 509. 

3.0 See discussion of these matters 
in Bx’own v. Walker, 161 U.S. 591, 16 
S.Ct 644, 40 L.Ed. 819. For state 
cases see Childs v. Merrill, 66 Yt 
302, 29 A. 532. 
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The mere offer of a pardon which is not accepted does not defeat 
the person’s right to invoke the privilege against self-incrimina- 
tion.^i A statute that confers an immunity from prosecution as 
broad as the protection accorded by the constitutional privilege 
itself deprives one of his right to invoke its protection. An 
immunity statute that merely prohibits evidence compulsorily 
given to be thereafter used against the witness in any criminal 
or forfeiture proceedings is too narrow since it would still 
permit such evidence to be used to search out other evidence 
which could then be used against him in such proceedings.^® 
One that provides that no person shall be prosecuted or sub- 
jected to any penalty or forfeiture for or on account of anything 
concerning which he may testify or produce evidence eiffords 
the requisite degree of protection so as to deprive a person with- 
in its provisions of his right to invoke the privilege.^® The im- 
munity required is immunity from successful prosecution, not 
from the institution of criminal proceedings.^* It need not in- 
clude immunity from criminal liability for perjury committed 
while giving the testimony, but only with respect to past of- 
fenses.*® It is in the cases discussing this matter that the ques- 
tion has been most discussed whether the constitutional privi- 
lege protects one against testifying or giving evidence that 
would furnish a basis for criminal proceedings against him by 
some government other than the federal government What- 
ever imcertainty may once have existed as to the law on that 
matter,*® it has now been definitely settled that the privilege 
confeiTed by the Fifth Amendment protects a person only 
against being forced to disclose matters that could be directly 
or indirectly used against him in federal criminal, penalty or 
forfeiture proceedings. It does not confer a privilege of being 
excused from testifying or giving evidence demanded under the 
authority of the federal government because it might be used 
against him in some form of criminal proceedings brought by a 


Burdick v. United States, 236 
U.S. 79^ 35 S.Ct 267, 59 L.Ed. 476. 
As to whether there are any restric- 
tions on a personas power to refuse 
to accept a pardon, see Biddle v. 
Perovich, 274 U.S, 480, 47 S.Ct. 664, 
71 L.Ed. 1161, 52 AX.E.' 832.' 

13 Counselman v. Hitchcock, 142 U. 
S. 547, 12 S.Ct. 195, 35 L.Ed. 1110. 


15 Brown r. Walker, 161 U.S. 591, 
16 S.Ct. 644, 40 L.Ed. 819. 

14 Heike v. United States, 217 U.S. 
423, 30 S.Ct. 539, 54 Xr.Ed. 821. 

iSGlickstein v. United States, 222 
U.S. 139, 32 S.Ct, 71, 56 UEd.. 128. 

16 See Brown v. Walker, 161 US. 
591, 16 S.Ct. 644, 40 L.Ed. 819; 
Ballmann v, Eagin, 200 U.S, 186, 26 
S.Ct. 212, 50 L.Ed. 433. 
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state or another country. This principle also determines wheth- 
er a federal statute of limitations or immunity statute, or a 
federal pardon, is broad enough to defeat one’s right to invoke 
the protection of the constitutional privilege.^’ 

Tlie privilege conferred by the Fifth Amendment is not re- 
stricted to citizens of the United States, and may be invoked 
by an alien as well as a citizen.^® A corporation has, however, 
been held not to be a “person” within its protection.^® The privi- 
lege is personal to the witness. It does not protect him against 
giving evidence that will incriminate some other person even 
though he were the latter’s agent.®® Nor can one against whom, 
a witness is testifying object that it incriminates him, nor even 
that it also incriminates the witness since the latter alone can 
claim the privilege on his own behalf. The privilege is one that 
may be waived. It is deemed waived with respect to given testi- 
mony if that was voluntarily given by an accused at his prelimin- 
ary hearing, and the evidence so given may be used against him 
at his trial.®’^ An accused is deemed to have waived it if he vol- 
imtarily becomes a witness on his own behalf, and he may then be 
required to answer all questions put to him within the legitimate 
bounds of cross-examination.®® It is the general rule that the 
final decision on whether the answere to a given question wUl 
tend to incriminate the witness is to be made by the court, not by 
the witness.®® 




IJBlted States v. Murdock, 284 
IJ.S. 141, 52 S.Ct 63, 76 L.Ed. 210, 
82 A.Ij.B. 1376. This case also states 
that lack of state power to give wit- 
nesses protection against federal pros- 
ecution does not defeat a state im- 
munity statute. That neither the 
Fifth nor Fourteenth Amendment, U. 
S.O.A.Const, are violated by holding 
that the privilege against self -incrimi- 
nation does not extend to protect one 
against giving testimony incriminat- 
ing one under the laws of a jurisdic- 
tion other than that in which the 
privilege is demanded, see Eepiiblic 
of Greece v. Koukouras, 264 Mass. 
818, 162 N.E. 345. 

18 United States v. Brooks, D.C^ 

,284: :f.;: 908.::/^ 


19 Wilson V. United States, 221 U.S. 

361, 31 S.Ct 538, 55 L.Ed. 771, Ann. 
Cas.l912D, 558. 

20 Hale V. Henkel, 2G1 U.S. 43, 26 
S.Ct. 370, 50 L.Ed. 652. 

21 Powers V. United States, 223 U. 
S. 303, 32 S.Ct. 281, 56 L.Ed. 448. 

22 Sawyer y. United States, 202 U. 
S. 150, 26 S.Ct. 575, 50 L.Ed. 972, 6 
Ann.Cas. 269 ; Powers v. United 
States, 223 U.S. 303, 32 S.Ct. 281, 56 
L.Ed. 448. 

23 Mason v. United States, 244 U.S. 

362, 37 S.Ct 621, 61 L.Ed. 1198. 
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Appeals 

There is no express provision in the federal Constitution re- 
quiring those convicted of crime to be granted an appeal. The 
only general provision from which it might plausibly be deduced 
is the due process clause of the Fifth Amendment. It has, how- 
ever, been stated that “due process does not comprehend the 
right of appeal.”^^ It has also been stated that a right of appeal 
in a criminal case is not an essential element of due process 
under the Fourteenth Amendment.®® It may, therefore, be 
taken as definitively established that failure to provide an ap- 
peal to one convicted of a federal offense denies none of his con- 
stitutional rights. 


CONDUCT OF PROSECUTIONS IN STATE COURTS 

327. The states are limited in their conduct of criminal proceed- 
ings by state constitutional provisions which are in gen- 
eral of the same character as those imposed upon the fed- 
eral government by the federal constitutional provisions 
discussed in Section 326. They are further limited in this 
matter by the requirements of the due process clause of 
the Fourteenth A me ndment that an accused be accorded 
a fair trial with notice of the charge against him and 
an adequate opportunity to be heard in defense of it. The 
equal protection clause of that Amendment prohibits them 
from making unreasonable classifications in establishing 
their rules of criminal procedure. 

General Considerations 

ITie limitations within which a state must conduct the trial of 
persons accused of crime are defined by certain provisions of 
the federal Constitution as well as those contained in its own 
constitution. The constitutions of all of the states contain pro- 
visions according an accused some or all of the rights and privi- 
leges guaranteed those tried under the authority of the federal 
government which were discussed in the preceding section. The 
footnotes thereto refer to some of the state decisions constru- 
ing state constitutional provisions of that character, and space 
limitations prevent their more extended consideration. The 
present section will, therefore, be almost wholly limited to dis- 

84 District of Columbia v. Clawans, as McKane v. Durston, 153 U.S. 684, 
300 U.S. 617, 57 S.Ct 660, 81 L.Ed. 14 S.Ot. 913, 38 L.Ed. 867. 

843. ' . ^ ' 
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cussing the limitations imposed on a state in these respects by 
the provisions of the federal Constitution. The principal provi- 
sion thereof bearing on this matter is that clause of the Four- 
teenth Amendment vs^hich prohibits a state from depriving any 
person of life, liberty, or property without due process of law. 
It should be noted that this is a limit upon the states in con- 
struing the provisions of their own constitutions as well as in the 
enactment and enforcement of legislation and the making of 
rules of court governing the conduct of criminal trials. 

Requirement of a Fair and ImpartM Tribunal 

It has been frequently stated that the due process clause of 
the Fourteenth Aunendment does not impose upon the states 
any particular form or mode of procedure “so long as the es- 
sential rights of notice and a hearing, or opportunity to be 
heard, before a competent tribunal are not interfered with.”®* 
This is still correct in the sense that due process requires this, 
but not in the sense that notice and hearing before a competent 
tribunal satisfy all of its requirements.®’ It demands that the 
trial shall be a fair trial in all respects and at all of its stages. 
The trial must be before a tribunal having jurisdiction to try 
persons for the offense with which the accused is charged, and 
the accused must be within its jurisdiction when being tried. 
It does not, however, require a common law, or any other, jury 
to be a part of such tribunal even in the trial of those accused 
of capital offenses or felonies. This is the clear intimation of 
the decisions although it cannot be said to have ever been 
definitively decided.®® It has been held not to prohibit the 
trial of a person accused of murder by a struck jury rather 
than by one selected in the ordinary manner,®® nor to require 
that the right to a jury trial accorded such person by the state 
constitution be not capable of waiver by him.®® It is not violat- 


336 Frank v. Mangum, 237 U.S. 309, 
35 S.Ct 582, 59 L.Ed. 969. 

Mooney v. Hololian, 294 U.S. 103, 
55 S.Ct 340, 79 L.Ed. 791, 98 A.L.R. 
406. 

See Dow v. Maxwell, 176 U.S. 
581, 20 S.Ct 448, 44 L.Ed. 597 (hold- 
ing right to jury trial not to be a 
privilege of federal citizenship pro- 
tected against impairment by a state 
by the Fourteenth Amendment, U.S, 


C.A.Const.); Brown v. State of Mis- 
sissippi, 297 U.S. 278, 56 S.Ct 461, 
80 L.Ed. 682. 

so Brown v. State of New Jersey, 
175 U.S. 172, 20 S.Ct 77, 44 L.Ed. 
119. 

30 Hallinger v. Davis, 146 U.S. 314, 
13 act 105, 36 L.Ed. 986. See In 
this connection People v. Hickman, 
204 Cal. 470, 268 P. 909, 270 P. 1117 
(sustaining as not violative of due 
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ed by the trial and conviction of a person of murder by a jury 
including one juror, concerning whose sanity there existed a 
doubt, merely because the state was permitted to prove his 
sanity by a preponderance of evidence rather than beyond a rea- 
sonable doubt.®! xt is imdoubted, however, that, where the state 
accords an accused a jury trial, due process requires it to accord 
him the right to have excluded from the jury those who cannot 
reasonably be expected to give him a fair trial. This at least 
is implicit in the decisions that hold it to require a trial before 
an impartial tribunal where that consists solely of a magistrate 
or judge acting without a jury. A trial before the mayor of 
a city acting as a magistrate under an arrangement by which in 
effect he received his compensation for conducting the trial only 
if the accused were convicted denies the latter the fair trial to 
which due process entitles him.®® The magistrate’s direct pecun- 
iary interest in securing a convfction was held to prevent a fair 
trial. It was also held in the same case that his interest as the 
chief executive of the town which was to receive a part of the fine 
imposed upon conviction prevented a fair trial or a fair sen- 
tence because the magistrate would have a strong motive to 
help his town by a conviction and a heavy fine. The decision 
was followed by others that sought to define its limits more 
precisely. Due process is not denied where the magistrate try- 
ing the accused, though a member of a city’s governing com- 
mission, exercises judicial functions only and receives a fixed 
salary not dependent upon the collection of fines.®® The mere 
fact that the toes are covered into the town’s general fund from 
which the magistrate’s salary is paid was held insufficient to 
vitiate the trial since the magistrate’s duties were solely judi- 
cial. The action of the magistrate in the Turney Case was final 
so far as his decision on matters of fact were concerned, and 
the accused had no right to a jury trial. It has been held that, 
where the procedure permits an appeal from the magistrate’s 


process clause of Fourteenth Amend- 
ment, U.S.C.A.Const., and a state 
constitutional provision guaranteeing 
trial by jury, a statute permitting an 
accused to enter a plea of “not guilty 
by reason of insanity'* which had the 
effect of admitting guilt, except as 
insanity affected that issue, but un- 
der which the accused could also 
enter other pleas, including that of 
“not guilty"). 


, 31 Jordan v. Massachusetts, ,225 U, 
S. 167, 32 S.Ct. 651, 56, L.Ed.: 1038. 

^ 'S^'Tumey V. State' of Ohio, '273 U.S. 
510, 47 S.Ct 437, 71 L.Ed. 749, 50 
A.L.R. 1243. 

■ 3S DUGAN V. ESTATE; ;; OF : 0 
277 U.S. 61, 48 S.Ct. 439, 72 L.Ed. 
784, Black’s Gas. Constitutional Law, 
2d, 680. 
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decision to another court wherein there is a trial de novo, or 
where the accused is entitled to demand a jury when being tried 
before a magistrate having a direct pecuniary interest in con- 
victing the accused, the Turney Case has no application, and 
that a trial before an interested magistrate under such safe- 
guards does not deny the accused due process.®^ In view of 
the prevalence of jury trials in criminal proceedings, this prob- 
lem is likely to arise only in the field of petty offenses, but the 
foregoing principles would apply to the trial of any offense.*® 

Due process requires not only that the tribunal be fair and 
impartial but that the conditions under which the trial is had 
be such as to insure a fair and impartial trial. It is because the 
trial fails to meet this standard that a trial, so dominated by 
a mob that the jury is intimidated and the judge yields to its 
threats, is held to deny the accused due process. If a state 
furnishes no adequate corrective processes in such case, but 
carries into execution the judgment based on a verdict so ar- 
rived at, it is held to deprive the accused of life, liberty, or 
property without due process of law.*® If it furnishes adequate 
corrective process the enforcement of the judgment would not 
be unconstitutional.*’ Mere perfection in the legal machinery 
for correcting the violation of the accused’s rights is not suffi- 
cient.*® The state must afford the accused at least a right to 
have the issue of mob domination thoroughly and fairly passed 
upon in a judicial proceeding not itself dominated by a mob or 
failing in any other respect to meet the due process standard of a 
fair trial on that issue. Federal courts have been permitted to 
interfere to protect one convicted under such circumstances 
where it was clear that the state’s corrective process was inade- 
quate.*® 

Other Bequirements of a Fair Trial 

The right to notice of the charge against him and to an op- 
portunity to defend himself against it are essential elements 


S4 state V. Schelton, 205 Ind. 416, 
186 N.E. 772; Ex parte Lewis, 47 
01vl.Gr. 72. 288 P. 354. 

85 For a discussion of the problem 
of interest as it aifects the compe- 
tency of judge or jury to try an ac- 
cused, see Turney v. State of Ohio, 
273 U.S, 510, 47 S.Ct 437, 71 L.Ed. 
749. 


36 Moore v. Dempsey, 261 U.S. 86i, 
43 S.Ct. 265, 67 L.Ed. 543. 

S^Franh v. Mangiim, 237 U.S. 309, 
35 S.Ct. 582, 59 L.Ed. 969. 

38 Moore T. Dempsey, 261 U.S, 86, 
43 S.Ct 265, 67 L.Ed. 543. 

39 Moore t. Dempsey, 261 U.S. 86, 
43 S.Ct 265, 67 L.Ed. 543. 
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of the fair trial guaranteed an accused by the due process clause 
of the Fourteenth Amendment The former of these does not 
necessarily reqxnre a formal arraignment of the accused where 
the failure does not injuriously affect any of his substantial 
rights.^® There have been numerous decisions on what is neces- 
sary in order that the accused’s right to be heard in defense 
against the charge against him satisfy the requirements of due 
process. It undoubtedly includes a right on his part to be pres- 
ent at the trial if he wishes to be present, but his presence when 
the verdict is rendered is not so essential a part of a fair hear- 
ing, even in a murder trial, as to invalidate a rule of court per- 
mitting the accused to waive it and holding him bound by the 
waiver whether given before or after the event, and under which 
the making of a motion for a new trial on some other ground 
constituted a waiver." Nor is due process denied one on trial 
for murder by applying to him a statute under which his occa- 
sional voluntary absence from the trial would not constitute re- 
versible error where his substantial rights were not injured there- 
by.*® His right is clearly not infringed where his own conduct 
makes his removal necessary in order that the trial may pro- 
ceed.*® The due process clause confers upon the accused a right 
to be present only when his presence has a reasonably substantial 
relation to the opportunity to be heard to which due process 
entitles him, and this applies in all cases.** His rights are not 
violated by denying him the right to be present at a view by 
the jury, in the presence of the judge and the accused’s counsel, 
of the premises where the crime of murder was alleged to have 
been committed.*® The principle stated above is a reasonable 
one by which to measure the extent of the accused’s rights 
in this matter. In the case last cited the Court also stated that 
it assumed that due process conferred upon an accused the right 
to confront the witnesses against him. 

The right to a fair hearing guaranteed by due process in- 
cludes that of an accused to be heard by coimsel employed by 

40 Garland t. State of Washington, 43 See United States t. Davis, Fed. 

232 U.S. 642, 34 S,Ct. 456, 58 L.Ed. Gas.No.14,923 (no reference to doe 
T72. process). 

41 Frank V. Mangum, 23T U.S. 309, 44 Snyder v. Commonwealth of 

35 S.Ct. 582, 59 L.Ed. 969. Massachusetts, 291 U.S. 97, 54 S.Ct 

rN 'J'S L.Ed. 674, 90 A.L.H. 575. 

Howard v. Commonwealth of 

Kentucky, 200 U.S. 164, 26 S.Ct. 189, 46 Snyder v. Commonwealth of Mas- 

50 L.Ed. 421. sachusetts, 291 U.S. 97, 54 S.Ct. 330, 

78 L.Ed. 674, 90 A.L.E. 575. 



§ 327 CONDTTOT OF PROSEOTTIONS Of STATE COURTS 811 

him, if he so desires. It is the duty of the trial court to give 
him, as an element in that right, a reasonable time and op- 
portunity to procure counsel.*® He has this right in any case, 
whether he is being charged with a felony or merely with a 
misdemeanor. There are also circumstances under which due 
process requires the trial court to appoint counsel for an ac- 
cused unable to provide himself therewith. It has been held 
to require this in capital cases where the accused is unable to 
employ counsel, and, because of his youth, ignorance or other 
similar reasons, is unable to adequately defend himself.*’' The 
same case held that this duty is not properly discharged by 
mailing a vague and indefinite appointment of counsel, nor by 
making the appointment at such time and under such cir- 
cumstances as preclude counsel from giving effective aid in the 
preparation and trial of the case. It is practically certain that 
this duty will be extended to other than capital cases, and under 
other circumstances than those present in the case last cited. 
That case may also be taken to establish the necessity for accord- 
ing the accused an adequate opportunity to prepare his defense.*® 
This does not, however, entitle him to a continuance because 
of the absence of material witnesses residing in another state 
whose presence the court is powerless to enforce.*® It confers 
no right upon an accused, who is at the time serving a sentence, 
to be entirely released from custody, but does entitle him to 
confer with his counsel to arrange his defense while being kept 
in custody.®® Neither the due process clause of the Fourteenth 
Amendment, nor any other provision of the federal Constitution, 
require a state to grant an accused the privilege against com- 
pulsory self-incrhnination.®* The former restricts the states in 
creating presumptions and shifting the burden of proof in the 
same manner as the due process clause of the Fifth Amendment 
restricts the federal government in those respects.®® A recent 

See also Franklin v. State of Soiitk 
Carolina, 218 U.S. 161, 30 S.Ot. 640, 
54 980. 

60 Kelley V. State of Oregon, 273 
U.S. 589, 47 S.Ct. 504, 71 L.Ed. 790. 

61 Twining V. State of New Jersey, 
211 U.S. 78, 29 S.Ct 14, 53 L.Ed. 
97. 

6S See Section 826. 


46 Powell r. State of Alabama, 2S7 
U.S. 45, 63 S.Ct. 55, 77 L.Ed. 158, 
84 A.L,R. 527. 

47 Powell Y. state of Alabama, 287 
U.S. 45, 53 S,Ct. 55, 77 L.Ed. 158, 84 
A.L.R. 527. 

48 See also Commonwealth t. 
O’Keefe, 298 Fa. 169, 148 A. 73. 

48 Minder v. State of Georgia, 183 
U.S. 559, 22 S.Ct 224, 46 L.Ed. 328. 
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important extension has been made of what due process requires 
for a fair trial. It has been decided that due process is denied 
where the state contrives to secure a conviction through a 
deliberate deception of the court and jury by presenting evi- 
dence known to be perjured,®® and also when the sole basis for 
a conviction and sentence is a confession obtained by coercion, 
brutality, and violence.®* These principles would also apply in 
defining what the due process clause of the Fifth Amendment 
requires in the case of federal criminal trials. 


DOUBLE JEOPARDY 

S28. The Fifth Amendment to the Constitution provides that no 
person shall be “subject for the same offense to be twice 
put in jeopardy of life and limb.” The constitutions of 
most of the several states contain a similar provision. It 
is undetermined whether any provision of the federal Con- 
stitution prohibits a state from subjecting a person to more 
than a single jeopardy for the same offense. 


General Considerations 

The provision of the Fifth Amendment referred to above ap- 
plies to the federal government only and not to the states. It 
resembles in this the other provisions of the federal Bill of 
Rights. Although its language refers only to being twice put 
in jeopardy of “life and limb”, a liberal judicial construction 
has extended the meaning of that expression to all punishable 
offenses, misdemeanors as well as felonies and treason.®® It is 
not a guaranty that a second prosecution for the same offense 
shall not be begun against a person, but only that he will be 
able successfully to repel the second prosecution or avoid pun- 
ishment as a result thereof by relying upon his former jeopardy. 
The two principal questions concerning the scope of this provi- 
sion and similar state constitutional provisions have been when 
a person can be deemed to have been in jeopardy with respect 


S3 Mooney v. Holohan, 294 U.S. 103, 
55 S.Ct. 340, 79 LEd. 791, 98 A.L.R. 
406. 

B4 BROWN V. STATE OE MIS- 
SISSIPPI, 297 US. 278, 56 S.Ct 
461, 80 L.Ed. 682, Black’s Oas. Con- 
stitutional Law, 2d, 089. 


55 Berkowitz v. United States, 3 
Cir., 93 E. 452 ; Jarl t. United States, 
8 Cir., 19 E.2d 891. The doctrine of 
double jeopardy has, however, no 
application to contempt proceedings: 
State V. Kasherman, 177 Minn. 200, 
224 N.W. 838. 
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to a given offense, and when two offenses must be deemed to be 
the same. 


What Constitutes Jeopardy 

A criminal proceeding consists of many separate steps. The 
problem of what constitutes jeopardy is principally that of how 
many of such steps must have been taken and completed in a 
criminal trial in order that the accused can be said to have 
been subjected to jeopardy therein. It is first of all essential 
that the proceedings be in a court having jurisdiction to try the 
offense and of the accused.®® A trial on a defective indictment 
does not deprive the court of jurisdiction since that does not 
void its judgment but merely renders it voidable.®’ A person is 
not subjected to jeopardy merely by being arrested, subjected to 
a preliminary examination, and being thereupon discharged,®* 
nor by having criminal proceedings instituted against him by 
indictment or otherwise, not even where this is followed by 
arraignment, pleading thereto, and eventual dismissal at the 
instance of the prosecuting officer on the grounds of insufficient 
evidence to hold the accused.®* A dismissal based on defects in 
the indictment or information would clearly not involve any 
jeopardy for the accused. It is universally held that jeopardy 
carmot attach in a prosecution requiring a jimy trial until the 
jury has been impanelled, sworn, and charged to try the case 
and render a true verdict therein upon the law and the evidence. 
There are many decisions that hold that it attaches at that 
time.®® All, however, hold that, if an accused is discharged 
without a verdict on account of some imperative necessity such 
as the sickness of the judge, or the sickness, insanity or miscon- 
duct of a juror, a second trial may lawfully be had.®*^ It has, 


M Rector v. State, 6 Ark. 187; 
Scalf ¥. Commonwealth, 195 Ky. 830, 
.248' .S.W.',1034. 

m United States v. Ball, 163 U,S. 
662, 16 S.Ct 1192, 41 L.lld. 300. 

©8 Collins V. Loisel, 262 U.S. 426, 43 
S.Ct. 618, 67 L.Ed. i062; Common- 
wealth V. Rice, 216 Mass. 480, 104 
N.E. 347; People v. Billon, 197 N.Y. 
254, 90 N.E. 820, 18 Ann.Cas. 552. 

©8 Bassing v, Cady, 208 U.S. 386, 28 


S.Ct. 392, 52 L.Ed. 540, 13 Ann.Cas. 
905. 

60 Green v. State, 147 Tenn. 299, 
247 S.W. 84, 28 A.L.R. 842 ; State v. 
Snyder, 98 Mo. 555, 12 S.W. 369. 

61 Ex parte Bigelow, 113 U.S. 328, 
5 S.Ct. 542, 28 U.Ed. 1005; Simmons 
V. United States, 142 U.S. 148, 12 
S.Ct. 171, 35 L.Ed. 968; Thompson 
V. United States, 155 U.S. 271, 15 S. 
Ct. 73, 39 L.Ed. 146; Green v. State, 
147 Tenn. 299, 247 S.W. 84, 28 A.L. 
R. 842. 
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however, been held that the discharge of an accused before 
returning a verdict in a capital or felony ease, without the ac- 
cused’s consent and in the absence of imperative necessity, pre- 
vents his subsequent trial for the same offense on the grounds 
of prior jeopardy .6® If a jury is discharged for failure to agree 
upon a verdict, or if a verdict is not obtained for any cause what- 
ever, the accused is not deemed to have been in legal jeopardy.®* 
An acquittal in a trial, even where the prosecution was com- 
menced by a defective indictment, bars a subsequent trial for 
the same offense, and an unreversed judgment of conviction 
in such case would have the same effect.®^ If, however, a vei’- 
dict against the accused is set aside on his own motion, or on 
appeal or writ of error taken by him, or if the judgment is ar- 
rested for any reason other than former jeopardy, the protec- 
tion of former jeopardy does not attach because of said prosecu- 
tion, in a subsequent trial for the same offense.®® The question 
has frequently arisen whether an accused, who is acquitted of 
one offense but convicted of a lesser offense included within the 
former and who procures a reversal of that judgment, may 
validly be convicted of the former on a retrial. It has been held 
that he may be thus convicted.®® But an acquittal or an imre- 
versed conviction of a lesser offense included within a greater 
offense bars a subsequent trial and conviction of the latter,®’ 
as would an acquittal or unreversed conviction of the greater 
offense bar a subsequent trial and conviction of a lesser offense 
included within it.®® Any attempt to impose a second pimish- 
ment for a single offense, even as an incident to the correction 
of an erroneous and voidable sentence already executed, is pro- 

«3Ex parte Glenn, C.O., 111 P. 257; United States y. Jones, 5 Cir., 31 P. 
Cornero v. United States, 9 Cir., 48 725 ; Sanders y. State, 85 Ind. 318, 

F.2d 69, 74 A.L.R. 797. 44 Am.Eep. 29. 

«3 United States y. Perez, 9 Wheat eGTrono y. United States, 199 U.S. 
579, 6 L.Ed, 165 ; Harlan y. State, 621, 26 S.Ot 121, 50 L.Ed. 292, 4 
190 Ind. 822, 130 N.B. 413 ; People y. Ann.Cas. 773 ; Stroud y. United 
Davis, 233 Mich. 29, 206 N.W. 522; States, 251 U.S. 15, 40 S.Ct 60, 64 L. 
Com. y. McCormick, 130 Mass. 61, 39 Ed. 317. 

Am.Rep. 423; Dreyer v. People, 188 

111. 40, 68 N.E. 620, 59 N.B. 424, 68 People y. McDaniels, 137 Cal. 

E.II.A. 869. 192, 69 P. 1008, 59 L.E.A. 678, 92 Am. 

StEep. 81 ; State y. Mikesell, 70 Iowa 

e* United States v. Ball, 163 U.S. 176, 30 N.W. 474. 

662, 16 S.Ct. 1192, 41 L.Ed. 300. 

«8 See Com. y, Eoby, 12 Pick.. 

65 United States y. Ball, 163 U.S. Mass., 496. 

662, 16 S.Ct 1192, 41 L.Ed. 300; 
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hibited by the double jeopardy provision of the Fifth Amend- 
ment.®* It has also been held that a statute allowing the gov- 
ernment an appeal from an acquittal violates it, and that a re- 
trial of the accused would violate his rights thereunder.'^® Ihe 
principles implicit in the decisions heretofore cited would apply 
in defining when an accused, who has been tried without a jury, 
has been subjected to legal jeopardy. 

What Constitutes the Same Off erne 

The protection of constitutional prohibitions against double 
jeopardy applies only where the second prosecution or punish- 
ment is for the same offense as that for which a person has 
already been in legal jeopardy. The usual test of identity is 
whether the elements requisite to the existence of each are the 
same so that the evidence required to prove the one would eiIso 
establish the other.’’’^ If the facts set forth in the second in- 
dictment or information would, if proved, have warranted a 
conviction under the former indictment or information, the 
second offense is deemed the same as the firsf** This does not 
prevent the legislative creation of separate and distinct offenses 
growing out of the same treinsaction or course of conduct, but 
each must be so defined as to conform to the principle stated 
above.’'* The same act or course of conduct may sometimes 
constitute more than a single offense either against the same 
sovereign or against different sovereigns. Examples of the 
former are where the same act violates both some provision of 
the law governing the military forces of the United States and 
some other federal law, or where the same act violates both 
a local ordinance and a state statute. It has been held that an 
acquittal by a duly convened court-martial prevents a subse- 
quent prosecution in the civil courts for the violation of a 
statute that made punishable the same conduct involved in the 


69 Ex parte Eange, 18 Wall. 163, 21 
L.Ed. 872. 

w Kepner t. 'United States, 195: U.S. 
lOO, 24 S.Ct. 797, 49 L.Ed. 114, 1 Ann. 
Gas* 655. The doe process clause of 
the Fourteenth Amendment is not 
Tiolated by a statute giving the state 
a right to appeal from the rulings 
and decisions of the trial court on 
matters of law: Palko v. State of 
Gonnecticut, 302 U.S. 319, 68 S.Ct. 
149, 82 UEd. 288. 


71 Morgan v. Devine, 237 U.S. 632, 
35 S.Ct. 712, 59 L.Ed. 1153. 

73Tritico v. United States, 5 Cir., 

4 F.2d 664; Goetz v. United States, 

5 Cir., 30 F.2d 903 ; Scaif v. Com- 
monwealth, 195 Ky. 830, 243 S.W. 
3034; State v. Switzer, 65 S.C. 187, 
43 S.E. 513. 

7SKrench v. United States, 6 Cir., 
42 F,2d 354; Ex parte Nielson, 131 
U.S. 176, 9 S.Ct. 672, 33 L.Ed. 118. 
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court-martial proceedings.’* The reason given was that the 
laws making that conduct punishable had the same ultimate 
source. That reasoning would require the same conclusion 
where the same act violates both a local ordinance and a state 
law. It is because the laws do not have the same ultimate source 
that former jeopardy in a state criminal proceeding is no defense 
against a subsequent prosecution by the federal government for 
the same act which violated both a state and a federal statute,’® 
and that former jeopardy in a federal criminal trial is no de- 
fense against a state prosecution for the same act under such 
circumstances.’® Questions of the foregoing character can, of 
course, arise only where the situations would involve identity 
of offense, as heretofore defined, if both prosecutions or pun- 
ishments were under the authority of the same government. 
The prohibition against double jeopardy prohibits legislation 
imposing more than a single punishment for the same offense, 
but it does not prevent imposing both fines and civil penalties 
for the same act.” Nor does it prevent Congress from punish- 
ing a person for being in contempt of its authority, and also 
making such conduct a misdemeanor.’* It has been stated that, 
where conduct constitutes a crime against the law of nations 
punishable by any nation, a plea of prior conviction thereof 
under the authority of one nation would bar a prosecution by 
another for the same offense.’® The plea of former jeopardy 
can be invoked by one only if he himself has already been in 
jeopardy with respect to a given offense. Hence a corporation 
charged with making a fraudulent income tax return cannot 
plead a former acquittal of its officers on a charge involving 
the same return.*® The problem of the extent to which the 
doctrine of res judicata applies in criminal proceedings depends 
on other considerations than those involved in the problem of 

74 Grafton v. United States, 206 U. Louisiana, 272 U.S. 312, 47 S.Ct 103, 
S. 333, 27 S.Ct. 749, 51 L.Bd. 1084, 11 71 L.Ed. 270, 48 A.L.K. 1102. 

Ann.Oas. 640; but see United States 

V. Clark, C.C., 31 F. 710, and In re 77 Helvering v. Mitchell, 302 U.S. 
Fair, C.C., 100 F. 149. S91, 58 S.Ct. 630, 82 L.Ed. 917. 

76 United States v. Barnhart, C.C., 78 in re Ch.apman, 166 U.S. 661, 17 

22 F. 285; UNITED STATES v. S.Ct. 677, 41 L.Ed. 1154. 

LANZA, 260 U.S. 377, 43 S.Ct 141, 

67 L.Ed. 314, Black’s Cas. Oonstitu- 79 United States v. Furlong, 5 

tlonal Law, 2d, 693. Wheat 184, 5 L.Ed. 64. 

76 Moore v. Illinois, 14 How. 13, sopankratz Lumber Co. v. United 
14 L.Ed. 308; Hebert v. State of States, 9 Cir., 50 F.2d 174. 
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former jeopardy, and its consideration is outside the purview 
of this text.®^ 

State Prosecutions 

The foregoing discussion has dealt with the problem of double 
jeopardy as defined for the federal government by the Fifth 
Amendment to the federal Constitution, and as defined for 
states by equivalent provisions in their respective constitutions. 
It is only necessary to add that no provision of the federal Con- 
stitution has thus far been held to prevent a state from sub- 
jecting one to more than a single jeopardy for the same offense. 
The Supreme Court has, however, discussed the issue.®* 


PUNISHMENT FOR CRIME 

329. The Eighth Amendment to the federal Constitution prohibits 
the infliction of cruel and unusual punishments. The con- 
stitutions of most of the states contain a similar provision. 

Cruel and Unusual Punishments 
The prohibition of the Eighth Amendment to the federal Con- 
stitution applies only to the United States.®® The due process 
clause of the Fourteenth Aunendment does not prohibit a state 
from inflicting cruel and unusual punishments for crime,** 
nor has any other provision of the federal Constitution been 
construed to so limit the states in this field. The constitutions 
of practically all the states contain a similar provision. There 
have been but few decisions construing this provision of the 
Eighth Amendment. It has been held violated by a statute 
punishing the falsification of public records by a public official 
by a fine and imprisonment for a long term of years during 
which the prisoner was required to wear a chain suspended from 
h is wrist to his ankle, and adding deprivation of civil and politi- 
cal rights during the remainder of his life.®® The state deci- 
sions construe state constitutional provisions to prohibit only 

81 See Coffey v. United States, 116 8® O’Neil v. State of Vermont, 144 

U.S. 436, 6 S.Ct. 437, 29 L.Ed. 684; U.S. 323, 12 S.Ct. 693, 36 L.Ed. 450. 
United States v. Oppenheimer, 242 

U.S. 85, 37 S.Ot. 68, 61 U.Bd. 161, 3 ®* 1“ re Kemmler, 136 U.S. 436, 10 

A.U.R. 516. ^ 

88 Palko V. State of Connecticut, 85 Weems v. United States, 217 U.S. 
302 U.S. 319, 58 S.Ct 149, 82 L.Ed. 349, 30 S.Ct 544, 54 U.Ed. 793, 19 
288. Ann.Cas. 705. 
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barbarous methods of punishment, but not such customary pun- 
ishments as fines, imprisonment, deprivation of civil and politi- 
cal rights, or death.*® The federal Supreme Court has held 
death by electrocution not a cruel punishment.*’ It has been 
held that a state constitutional provision against such punish- 
ments may be violated by the keeper of a prison subjecting a 
prisoner, without just cause, to a form of punishment not pro- 
vided for in his sentence.*® Statutes permitting the imposition 
of a heavier punishment on a second or third conviction of crime 
do not inflict cruel punishment in the constitutional sense.*® 

Other Limitations 

The federal Constitution contains no specific limitations upon 
the amount and kind of punishment that a state may inflict 
upon those convicted of crime, nor, as already stated, have 
any of its broad general provisions been construed to limit a 
state in this respect. The equal protection clause of the Four- 
teenth Amendment would prevent a state from making arbi- 
trary discriminations in this field, but a statute that defines 
the term of imprisonment for an escape from prison by the 
term being served at the time of the escape establishes a rea- 
sonable and valid classification of punishments,®® as does one 
that imposes the death penalty upon lifers convicted of assault 
with intent to kill and a lesser penalty upon other prisoners 
convicted thereof.®’- It has eiIso been held that the due process 
clause of the Fourteenth Amendment confers upon a prisoner, 
convicted of murder committed during an attempted escape, 
no right to serve out his prior sentence before executing him 
for that murder.®* 

86 See Wilson V. State, 28 Ind. 393 ; 389, 45 L.Ed. 642 (case did not in- 

Foote T. State, 69 Md. 264; People volve Eiglith Amendment, U.S.C.A. 
V. Kemmler, 119 N.Y. 680, 24 N.E. 9. Const.). 

87 In re Kemmler, 136 U.S. 436, 10 90 Pennsylvania ex re!. Sullivan v. 

S.Ct. 930, 34 L.Ed. 519 (case involved Ashe, 302 U.S. 51, 68 S.Ct. 59, 82 L. 

question under Fourteenth Amend- Ed, 43. 
ment, U.S.C.A.Oonst). 

O'! Finley V. People of State of Cali- 

88 Howard y. State, 28 Ariz. 433, fornia, 222 U.S. 28, 32 B.Ot 13 56 L. 

237 P. 203, 40 A.L.E. 1275. Ed. 75. 

88 McDonald y. Commonwealth of Kelley y. State of Oregon, 273 
Massachusetts, 180 U.S. 311, 21 S.Ot U.S. 589, 47 S.Ct 504, 71 LJSdL 790. 
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TREASON 

330. Section 3 of Article 3 of the federal Constitution provides 

that “Treason against the United States shall consist only 
in levying war against them, or in adhering to their en- 
emies, giving them aid and comfort”, and that “No person 
shall be convicted of treason unless on the testimony of 
two witnesses to the same overt act, or on confession in 
open court.” 

331. The same Section confers upon Congress the power to de- 

clare the punishment for treason, but provides that “no 
attainder of treason shall work corruption of blood or for- 
feiture except during the life of the person attainted.” 


Definition of Treason 

Treason is a breach of allegiance, and an alien domiciled with- 
in the United States owes it a temporary allegiance and hence 
can be guilty of treason against it with respect to acts while so 
domiciled therein.®^ It is the only offense against the United 
States which the Constitution has itself defined. This fact de- 
prives Congress of power to either limit or extend its meaning, 
and its sole power in the premises is to prescribe the punish- 
ment for treason within the constitutionally prescribed limits.®* 
It is necessary to the commission of treason that war be actual- 
ly levied against the United States, and a mere conspiracy to 
wage war against it is not treason, nor does the actual enlist- 
ment of men to serve against the United States amount to 
levying war against it. Though there must be an actual as- 
semblage for the purpose of effecting a treasonable purpose in 
order that there be a levying of war, one may be guilty of trea- 
son though not a member of such assemblage if he has taken 
any part, however minute or however remote from the scene 
of action, in bringing it about.®® A purpose to overthrow the 
governm.ent, or to prevent its enforcement of its laws generally 
rather than in a single case, is a treasonable purpose.®® There 
is a second branch of treason which consists in adhering to, 
and giving aid and comfort to, the enemies of the United States. 


93 Carlisle v. United States, 16 
Wall. 147, 21 Ii.Ed. 426. 

94 United States v. Fries, 3 DaU. 
615, 1 li.Ed. 701; United States v. 
Greathouse, Fed.Cas.No.15,264. 

95 Ex parte Bollman, 4 Cranch 75, 


2 L.Ed. 654; United States v. Burr, 
Fed.Oas.No.l4,e92 ; United States v. 
Hanway, Fed.Cas.No.15,299. 

96 United States v. Fries, 3 Ball. 
615, 1 U.Ed. 701; United States v. 
Mitchell, Fed.Cas.No.15,788. 
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To constitute this, the accused must be guilty of some act hav- 
ing for its direct aim the furtherance of the enemy’s designs 
while a state of war exists,®’ and mere expi'essions of opinion 
indicative of sympathy with the enemy’s purposes ai’e not suffi- 
cient.®* The Congress may, of course, provide for the punish- 
ment of acts hostile to the interests of the United States that 
fall short of the constitutional definition of treason. 

Mode of Proof 

The Constitution prohibits the conviction of any person of 
treason unless on the testimony of two witnesses to the same 
overt act, or on confession in open court.®® A confession made 
out of court furnishes no basis for a conviction even though 
proved by two witnesses.^ 

Punishment for Treason 

Congress is specifically authorized to prescribe the punish- 
ment for treason. Its power is, however, limited by the pro- 
vision that no attainder of treason shall work corruption of 
blood or forfeiture except during the life of the person attainted. 
The limitation was imposed to protect the interest of the chil- 
dren and heirs of the attainted person. The latter provision pre- 
vents the confiscation of the attainted person’s realty for a longer 
period than the term of his natural life.® 


SUSPENSION OF THE PRIVILEGE OF THE WRIT OF 
HABEAS CORPUS 


332. Section 9 of Article 1 of the federal Constitution provides 
that “the privilege of the writ of habeas corpus shall not 
be suspended, unless when in cases of rebellion or invasion 
the public safety may require it.” The constitutions of 
many of the states contain a similar provision. 

The purpose of the writ of habeas corpus is to inquire into 
the reasons for which a person is being detained or deprived 
of his liberty in order to determine its legality. It is an im- 


97 Hanatier v, Doane, 12 Wall. 342, 
20 L.Ed. 439. 

98 United States v. Herberger, D-C., 
272 F. 278. 

99 See United States v. Mitchell, 
Fed.Cas.No.l5,78a 


1 United States r. Fries, 3 Dali. 515, 
1 L.Ed. 701. 

» See Bigelow v. Forrest, 9 Wall. 
339, 19 L,Ed. 690; Miller y. United 
States (Page v. United States), 11 
Wall. 268, 20 L.Ed. 135. 
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portant instrument for the judicial protection of personal liber- 
ty. The purpose of the constitutional provision was both to 
preserve the privilege and yet prevent its use to interfere with 
the government’s power to protect the national interests when 
threatened by rebellion or invasion. The suspension of the 
privilege of the writ does not deprive the courts of power to 
issue it, but merely denies the person detained the privilege of 
obtaining his liberty by its use.® The power to suspend the 
privilege is now recognized as vested exclusively in Congress; 
the President has no power to do so without its authorization.^ 

8 See discussion in Ex parte Mil- 4 Ex parte Bollman, 4 Crancli 75, 
ligan, 4 Wall, 2, 18 L.Ed. 281, 2 L.Ed. 554; Ex parte Milligang 4 

Wall. 2, 18 L.Ed. 281. 
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LIMI^^ UPON CIVIL AND ADMINISTRATIVE 

PROCEDURE 

333. General Considerations. 

334. General Procedural Requisites Based on Due Process. 
335-337. Extent to which Due Process Requires Judicial Decision. 

338. Due Process and the Jurisdiction of Courts. 

339-340. Jury Trials in Civil Cases. 

GENERAL CONSIDERATIONS 

333. The enforcement of governmental policies is effected not only 
by punishing violations of the laws that define those poli- 
cies, but also by imposing and enforcing other sanctions in 
order to insure that conduct shall conform to the rules and 
standards legally prescribed. The principal constitutional 
limitations upon the procedures that may be employed in 
this process are, in the case of the federal government, 
the due process clause of the Fifth Amendment, and the 
Seventh Amendment; and, in the case of the states, they 
are the due process clause of the Fourteenth Amendment, 
together with the due process and jiuy trial provisions of 
the respective state constitutions. 

The preceding chapter has discussed the various constitution- 
al limitations imposed upon the governments of our system in 
enforcing their respective policies by punishing those who vio- 
late the law defining those policies. The present chapter will 
consider the constitutional limitations upon their enforcement 
of those policies by other methods and sanctions. These in- 
clude not only administrative proceedings and the resort of 
executive and administrative agencies to civil proceedings to 
enforce the law with the execution of which they are charged, 
but also civil proceedings between private parties by means of 
which governments aim to peaceably adjust private controver- 
sies in accordance with law. The enforcement process, what- 
ever its specific form, is in the final analysis a method for ap- 
plying a given rule of law to a particular case within its terms 
and enforcing therein whatever legal consequences are pre- 
scribed.^ These consequences may be of varioxis sorts such as 

iTlie exercise by executive or ad- rule making power conferred upon 
ministrative officials or boards of a them by legislation is not a part of 

S22 - ' 
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a judgment for damages against a party to the proceeding, an 
order requiring him to do, or refrain from doing, certain acts, 
or the grant or denial to him of a license to engage in an oc- 
cupation. They may thus be either detrimental or advantageous 
to him, although the gi’eater part, but not all, of the law deal- 
ing with constitutional limitations upon enforcement procedures 
has been developed through cases brought before the courts 
by those against whom particular rules of law have been applied 
to their disadvantage. The application of a rule of law in a 
given ease inevitably involves a decision on the part of some 
governmental authority that the case is within its terms. This 
decision requires that authoi’ity to explicitly or implicitly make 
several subordinate determinations. It must (1) determine 
that the rule can be constitutionally applied to the case in ques- 
tion; (2) ascertain the facts upon the existence of which the 
I'ule conditions the enforcement of the consequences sought to 
be enforced in such case; and (3) detennine that those facts 
exist therein. The first and second of these call for decisions 
on matters of law while the third calls for a decision on a ques- 
tion of fact. It is patent that the interests of society demand 
that legal controversies be finally terminated at some time 
and be not allowed to continue indefinitely. This requires that 
the final decision on all of the foregoing matters be lodged 
with someone authorized to reach it in some proceeding con- 
ducted in accordance with some form of procedure. The pres- 
ent chapter will consider the constitutional requisites of this 
process. The only specific federal constitutional provision bear- 
ing on this matter is that of the Seventh Amendment which pre- 
serves the right of jmy trial in suits at the common law where 
the value in controversy exceeds twenty dollars, and provides 
that no fact tried by a jury shall be otherwise re-examined in 
any court of the United States than according to the rules of 
the common law. This provision applies only to trials in courts 
established under the authority of the United States. The most 
important and far reaching restrictions upon the enforcement 
of law by other than, as well as by, criminal proceedings are 
those based, in the case of the federal government, upon the 
due process clause of the Fifth Amendment, and, in the case 
of the states, upon the due process clause of the Fourteenth 
Amendment and similar clauses in the constitutions of the 

tbeir eEforcemeiit activities witliia forcement in particular cases of a 
llie meaning of tliat concept as used rale promulgated by tbem in tlie ex- 
in the present chapter, but their en- erdse of that power is sncix 
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several states. The fundamental ideas that have been used tc 
develop the procedural limitations in this field are implicit in the 
conception of due process, and have been practically the same 
for all these various due process clauses. The subsequent treat- 
ment will, accordingly, discuss the requisites of due process with- 
out reference to the particular due process clause involved in 
the cases considered. 


GENERAL PROCEDURAL REQUISITES BASED ON DUE 

PROCESS 

334 The procedural requirements of due process are not the same 
for all proceedings. There are, however, certain fundamen- 
tal conditions that it requires to be observed regardless of 
the particular form or purpose of the proceeding. These 
are that a tribunal, whether a court or executive or admin- 
istrative official or board, shall not be authorized to make 
a final decision on any matter of fact or law on which a 
person’s legal rights or liabilities depend unless the pro- 
cedure provides for giving him notice and an opportunity 
for a full and fair hearing thereon. The question whether 
a person has been accorded these constitutional rights de- 
pends upon whether the entire process for the decision of 
such issues affords them, not on whether every separate 
part thereof conforms to the requisite standard. 

Notice and Hearing 

The application to a given case of a rule of law under which 
a person’s legal rights or liabilities depend upon the existence 
of certain facts or conditions involves decisions by some au- 
thority of the kind already described. Due process generally 
imposes restrictions upon the process of reaching final decisions 
on those matters irrespective of whether the power to make 
them is vested in a court, an administrative board, or an execu- 
tive official. It clearly requires that the tribunal empowered 
to make any such decision shall be fair and impartial and com- 
petent to afford an adequate hearing.® This does not, how- 
ever, require that the members of such tribunal shall be free 
from even a remote and indirect interest in the results of the 
decision, although where that interest is immediate and direct 
the same rule would apply that prevails in the case of criminal 

parte Nelson, 251 Mo. 63, 651, 56 L.Bd. 1038. Compare Brink- 

157 S.W. 794; see also Jordan v. ley v. Hassig, 10 Cir., 83 E.2d 351. 

Massachusetts, 225 U.S. 167, 32 S.Ct. 



§ SS4 EEQTJISITES BASED ON DUB PROCESS ©5 

proceedings.® It has, accordingly, been held that an owner of 
property assessed for a special improvement is not denied due 
process merely because all the members of the boai’d making 
the assessment were resident taxpayers of the town and two 
of them owners of property assessable for the improvement.'* 
A person adjudged guilty of contempt of court by a Judge who 
had reached his decision, and WTitten his opinion in support 
thereof, befoi’e the accused was heal’d, is denied due process by 
being deprived of a hearing before a fair and impartial tribunal.® 
The fundamental character of this right is so generally recog- 
nized that few cases have been found in wliich it has been held 
violated. Its ultimate purpose is to insure an opportimity for 
a fair hearing to one w'hose legal position will be affected by 
the decision. This is also the real basis for the almost imivei'sal 
holding that due process requires that notice and an opportuni- 
ty to be heard be accorded such person.® The character and 
amount of notice depend upon the nature of the proceeding. 
Thus a taxpayer the amount of whose tax depends upon the 
value of his property is not entitled to actual and specific notice 
of the proceedings in which the assessors fix that value, but due 
process is satisfied by statutory notice of the time and place of 
their meeting for its final determination.’ On the other hand, 
a mere statutory notice of the times and places for holding a 
court would not satisfy the requirement for notice to a de- 
fendant sued in such court. In the former case every prop- 
erty owmer would know' that a decision as to the value of his 
property would be made even if it consisted of nothing more 
than a confirmation of an assessment already made; in the 
latter no particular pemon would be expected to know from 
the mere knowledge of the time and place of sessions of the 
court that a matter involving Ms interests W'ould come before 
it. It is because some courts have in effect deemed the posi- 


* See Turney t. State Olilo, .2T3 
IJ.S. 510, 4T S.Ct 4S7, 71 L.EcL T40, 
50 A.L.K. 124:1 

4Hibbe!i t. Bmlth, 191 U.S. 310, 
24 S.Ct. 88, 48 L.Ed. 195. 

& Ex parte Nelson, 251 Mo. 03, 15T 
S.W. m 

« State ex reL Thompson t* District 
Court of Thirteenth Jiidieiiil DIst in 
and for Carbon County, 75 Mont 14T, 


:242 F. m Uiiiteii States ex reL 
Turner v. Fisher, 222 LLS. 294, 32 
S.et 37, 56 105. 

•yHAGAR V. RECLAMATION 
BIST. XO. lOS, 111 U.S. Till, 4 S.Ct 
0C3. 28 L.Ecl 509, Black's Cas. Constl- 
tiitlonai Laiv, 2cL 097; Tiima Comi- 
ty V. xlrlzona & S. R. SO Ariss. 27» 
243 P. 907* See also North Laramie 
I.ancl Co. ¥. Hoffman, 208 U.a 276, 
45 S.Ct. 491, 69 L.Ecl. 953, for a gen- 
eral discussion of this matter. 
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tion of an individual taxpayer with respect to the activite of 
aqualization boards similar to that of the defendant in the sec- 
ond example that they have construed due process to require 
specific notice to him before such boards can raise his assess- 
ment except as part of a general and uniform increase in the val- 
uation of ^ property within their jurisdiction.* Regardless, how- 
ever, of what particular method of giving notice will satisfy due 
process, it must be adequate and given within a reasonable time 
in advance of the hearing. Hence notice to the attorneys of In- 
dians seeking to be restored to the rolls of freedmen, given a 
few hours before the hearing of a motion to strike their names 
therefrom on the grounds that their enrolment had been pro- 
cured by perjury, was held not to meet the requirements of 
due process.® Adequate notice is, however, not denied by a 
statute providing for the judicial review of orders of a public 
service commission which requires the parties to a proceeding 
before such commission to keep themselves informed and to 
take notice, without formal notification, of further proceedings 
which may ensue for reviewing the commission’s decision, since 
the review proceedings are deemed part of the original pro- 
ceedings before the commission.^® Some of the implications 
of that theory may well be held to transgress the requirements 
of due process. 

Notice is not always necessary in order that a procedure con- 
form to due process. The purpose for requiring notice is to enable 
a person to be present to protect his interests which may be af- 
fected in the proceedings. If these involve no such interest, no 
fundamental purpose would be served by giving him notice and 
due process does not require any to be given him. A judgment 
debtor is not, therefore, entitled by due process to notice of sup- 
plemental proceedings to execute the judgment.*^ Decisions to 
this effect are also frequently supported on the basis that notice of 
the proceeding in which tlie judgment was rendered is adequate 

sBeTeridge v, Baer, 59 S.D. 663, lo State ex rel. Anderson Motor 
241 N.W. 727, 84 A.lj.B. 189 ; contra, Service Co., Inc., y. Public Service 
Shell Petroleum Corporation v. State Commission, 339 Mo. 469, 97 S.W.2d 
Board of Equalization, 170 Okl. 681, 116. See also Eosandieh y. Chicago, 

41 P.2d 106. N. S. & M. E. Co., 185 Wls. 184, 201 

N.W. 391. 

9 United States ex rel. Turner t. 

Fisher, 222 U.S. 204, 32 S.Gt. 37, 56 iiEndicott Johnson Corporation v. 
L.Bd. 165; see also North Laramie Encyclopedia Press, Inc., 266 U.S. 
Land Co. v. Hoffman, 268 U.S. 276, 285, 46 S.Ct 61, 69 LF, 1 . 288. 

45 S.Ct. 491, 69 L.Ed. 953. 



§ 334 EEQUISHES BASED OK DUE PROCESS 827 

notice of any proceedings given by law for its enforcement.^ It 
has also been held that a statute permitting a coirnt to enter judg- 
ment upon an award of a workmen’s compensation board, without 
notice thereof to the employer against whom the award had been 
made, does not deny the latter due process if the compensation act 
is an optional one since the parties are deemed to have consent- 
ed to such procedure by electing to come under the act provid- 
ing for such procedure.*^ The coiu-t, however, reinforced its 
decision by invoking the theory that notice of the proceedings 
before the commission in which the awai’d was made was ade- 
quate notice of subsequent judicial proceedings for enforcing 
the award. There have, however, been some decisions denying 
the necessity for notice and an opportunity to be heard on a 
matter the decision on which affected an interest of person 
or property of the person denied them. This is consistent with 
due process in any case if the decision of the official empowered 
to make it without notice and an opportunity to be heard be- 
ing accorded the person to be affected thereby is not final but 
review'able in proceedings of some kind of which such person is 
entitled to notice and in which he is entitled to be hoard on that 
same matter. Thus a procedure for determining the compensa- 
tion to be awarded for private property taken for a public use, 
under which the board making the award was not required 
to grant property owners a hearing on that matter, does not 
violate due process where property owners are given a reason- 
able time to appeal from the board’s decision to a court au- 
thorized to review the award.^^ It is on the same theory that 
licenses to engage in a business or profession may be summari- 
ly revoked without a hearing where the official’s action is 
subject to judicial review by a trial de novo.^® The opinion in 
Brein v. Connecticut Eclectic Examining Board “ intimated 
that the temporary suspension of the right to engage in the 


12 Ayres r. Campbell, & Iowa 213, 
74 Am.Dec. 340; Foster v. Stoimg, 
172 Cal 317, 156 K 4TH 

13 EosaBciitli t. Clifcago, N. S. & 

B. Co., 185 Wis. 184, 201 N.W. 391. 

14 Kortli Laramie Land Co. t. Hof?* 
man, 268 U.S. 276, 45 S.Ct. 401, 69 
L.Bd* 933; s# for a ease In wblcli 
tlie character of the only aTaiiaWe 
metfeod of review was held Inade* 
qnate, Sonthern E. Co. v. Common* 


wealth of Virginia, 290 U.S, IfX), 64 
act. 148, 78 L,Ecl 260; State v. 
Magnire, 109 mm% SS, N.W. 
1120 .^ 

15 Brein v. Connecticut Eeleetic Ex- 
amining Board, 103 Conn. 65, XKI iu 

289 . 

t$ Brein y. Connecticut Eclectic Ex- 
amining Board, 103 Conn* 66, ISO Ju 

2m. 
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business or profession during the interval between the revoca- 
tion of the license and the final decision of the court thereon 
would not deny due process though based on a proceeding at 
which the licensee had not been afforded an opportunity to be 
heard. A statute authorizing a suspension of a license without 
notice and hearing but permitting the licensee to demand a 
hearing within a stated time has been held consistent with due 
process.” It is, however, the general, but not universal, holding 
that due process requires that notice and opportunity for hearing 
be accorded if finality is given to the decision of an official or 
board on a given matter on which a person’s legal position de- 
pends. It has, accordingly, been held that a board’s order 
fixing railroad rates could not, consistently with due process, 
be made final where no provision was made giving the affected 
railroads a right to be heard thereon, and that such railroads 
were entitled to a judicial review of such rates.^® The same 
principle underlies the decisions that hold that due process re- 
quires notice and an opportunity to be heard be accorded to 
licensees before revoking their licenses to pursue a business or 
profession, the pursuit of which cannot be completely prohibit- 
ed.” The effect of a failure to accord them that right is to 
invalidate the revocation of their licenses. These cases involved 
procedures that differed from the case mentioned above in not 
providing adequate corrective review proceedings. 

There are, however, instances in which legislation has been 
sustained which imposed certain consequences if specified facts 
or conditions existed and which entrusted the final decision as 
to their existence to an executive or administrative official or 
board authorized to reach a decision thereon without notice or 
an opportunity to be heard being accorded the person on whom 
those consequences were to be visited. A federal statute pro- 
hibited steamship companies from bringing into the United 
States any alien affected with certain specified diseases, and 
authorized executive officials to impose upon them a penalty for 
so doing if it should appear to the satisfaction of a designated 
official that the alien was afflicted with such a disease at the 

M Halsey, Stuart & Co. r. Public Examiners, 140 Iowa 66, 117 N.W. 
Service Commission, 212 Wis. 184, 1116; Northern Cedar Co. v. French, 

248 N.W. 458. 131 Wash. 394, 230 P. 837 ; Angelo- 

18 Chicago, M. & St. P. R. Co. T. Bottorff, 76 OahApp. 621, 

State of Minnesota, 134 U.S. 418, 10 P. 447; Goldsmith v. United 

S Ct 462 33 Ij Ed 970 fetcitGS Bo9.rd of Tax Appoals, 270 U® 

' ■ ■ s. 117, 46 S.Ct. 215, 70 L.Ed. 494, 

19 Smith V. State Board of Medical 



§ 334 


REQTJISITES BASED ON DDE PROCESS 


829 


time of his foreign embarkation and that the existence of such 
disease might have been detected by a competent medical ex- 
amination at such time. This statute was construed as not re- 
quiring the steamship companies to be granted an opporttmity 
to be heard “in the sense of raising an issue and tendering evi- 
dence” as to the condition of the alien immigrant upon arrival 
at the point of disembarkation. It was held that this denial to 
them of that right did not violate due process even though the 
steamship companies would thus be subjected to a penalty by 
the decision of an official not required to accord them a hear- 
ing on a matter on the existence of which the imposition of 
the penalty was conditioned.®® The same decision has been made 
as to a provision denying an importer of tea a right to be heard 
on the question of whether his tea met the legislatively pre- 
scribed standard entitling it to be imported.®^ The Supreme 
Court in both instances supported its decisions by reliance upon 
the plenary power of Congress over the admission of aliens and 
the importation of goods into the United States. This theory is 
very similar to that on which state courts have sustained the 
revocation, without notice and an opportunity to be heard, of a 
person’s license to engage in a business which a state might 
validly entirely prohibit.®* The fact that the statute or ordi- 
nance under which a license is granted expressly makes a li- 
cense revocable at the will of designated officials, or reserves a 
right to do so without notice and hearing, is sometimesmade the 
basis for sustaining a revocation made without notice and hear- 
ing as not a denial of due process.*® The correctness of such 
decisions in the case of a business or profession which may not 
be completely prohibited is questionable, and provisions of stat- 
utes or ordinances making licenses to engage therein subject to 
such conditions would seem to impose an arbitrary and uncon- 
stitutional condition upon the right to pursue such business or 
calling. If, however, the business is one that might validly be 
absolutely prohibited, the legislative body’s right to confer upon 


. Oceanic Steam Nav., Go. t.,. Stran- 
aMn, 214 ■ U.S. 320, 29 S.Ct , 6T1, 53 
L.jEcI. 1013. ' See Lloyd Sabaudo 'So- 
eieta Anoniina Per Azioiii v. Elting,' 
287 U.S. 329, 53 S.Ct. 167, 77 L.Ed. 
341, for a later discussion and inter* 
pretation of the statute involved in 
the case first cited. 

siButtfield V. Stranahan, 192 U.S. 
4m, 24 S.Ct. 349, 48 L.Ed. 525. ■ 


Bungalow Amusement Co. v. City 
of Seattle, 14S Wash. 485, 269 P. 
1043 ; Com. v. Kinsley, 133 Mass. 
57S; State v. Cote, 122 Me. 450, 120 
A. 538; La Plante v. State Board of 
Public Boads, 47 R.I. 258, 131 A. 641. 

Com. v. Kinsley, 133 Mass. 578; 
state V. Cote, 122 Me. 450, 120 A. 
538; Burgess v. City of Brockton, 
235 Mass. 95, 126 N.E. 456. 
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an official or board the discretion to revoke the license without 
notice and hearing might be justified on the theory that there 
is nothing requiring a hearing since no one has a right to any 
particular exercise of a validly conferred discretionary power. 
The foregoing discussion has been concerned only with the 
executive or administrative application of legal rules and stand- 
ards to particular cases. No notice and hearing need be given 
those affected by an exercise of a purely legislative power such 
as the enactment of a rate ordinance, or the exercise of a rule- 
making power by an executive or administrative officer or 
board.** It would be only when such rates or rules were sought 
to be enforced in particular cases that the question of notice 
and hearing would arise. It should also be noted that the mere 
fact that notice and hearing may be validly dispensed with in 
certain cases of executive or administrative enforcement of 
law does not mean that decisions so arrived at are immune from 
successful attack. Due process requires the determinations to 
be fairly and honestly made even in such cases, although it is 
generally more difficult to establish a departure from the 
requisite standard than where a fair hearing is required with 
respect to the matter decided.*® Statutes frequently provide for 
a hearing where constitutional requirement would be satisfied 
without one.*® 


What Included in Right to a Hearing 

The purpose of requiring a hearing to be accorded the per- 
son against whom a given rule of law is being enforced is to 
enable him to present any matter of law or fact that bears upon 
the existence of his liability. It thus the most important 
single requisite to giving him the fair trial to which due process 
entitles him. The elements that have been held included in this 
right have been determined by reference to their relation to 
the ultimate objective of insuring a fair trial and a decision in 
accordance with the law and the facts of the given case. It is 
almost universally held that it includes the right to be repre- 


S4 See Flome Telephone & Telegraph 
Co. ¥. City of Los Angeles, 211 U*S* 
205, 29 act. 50, 53 L.Ed. 176 ; Butt* 
field Y. Stranahan, 192 U.S, 470, 24 
S.Ct 349, 48 L.Ed, 525. 

2^ See Lloyd Sahando Societa Ano- 
nlma Per Azioni v. Siting, 287 U.S. 
329, 53 S.Ct. 167, 77 X..Bd. 341. 


' sePor a 'discussion of tW distiiic- 
tions between situations in which due 
process requires a hearing and those 
in which it is a merely statutory right, 
see Sharkey v. Thurston, 268 N.Y. 
123, 196 N.B. 766* 
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sented by counsel of one’s own choosing.®’ This exists both 
when the proceedings are judicial®* and when they are before 
an executive or administrative officer or board.®® The denial of 
the right to an alien seeking admission to the United States has 
been held to deny him due process.*® The right is not infringed 
merely because an alien being held for deportation had no 
counsel when first examined but had the advice and assistance 
of counsel in the subsequent stages of the proceedings before 
the hearings were ended and the order of deportation made.*’ 
It is infringed where a coinrt peiraits a party to be heard through 
counsel of his own selection only by permission of and in subordi- 
nation to counsel not of his own choice who constantly opposed 
counsel selected by him, or where he is represented by counsel 
appointed by the court against his wishes.** No case has been 
found holding that a court, or any other tribunal, is required by 
due process to appoint counsel for those unable to procure one for 
themselves. A more fundamental element in the right to be 
heard is the right to be advised of the claims of the opposing par- 
ty whether that be a private person or the public itself, and to be 
given a reasonable opportunity to meet them or defend himself 
against them.** It was because this requirement was violated 
that due process was held denied a party whose rates were fixed 
by the Secretary of Agriculture after proceedings in which such 
party was aff oified no opportunity to discover the specific findings 
against him until served with the final order therein.*^ The Court 
stated that the requirements of fairness extended to the con- 
cluding parts of the procedure as well as to their beginning and 


617, 45 S.Ot. 390, 69 Ii.Ed. 767; 
MORGAN V. UNITED STATES, 304 
66 P.2a U.S. 1, 58 S.Ct 773, 82 L.Ed. 1129, 


27 Cooke V. United States, 267 U.S. 
517, 45 S.Ct. 390, 69 L.Ed. 767 ; Rob- 

erts ¥, Andersoa, ,10 Clr.. 

ST4. 

ss Cooke V. U. S., 267 

G.Ct aoo, 69 Ii.EC 

v. Brownlow, D.C., 21 F* 

2d 376. 

®®Miers v* Browniow, B.O., 2l F. 
2d ST6. 

31 Low Wall Sney t. Backus, 225 
U.S. 460, 32 S.Ct 734, 56 L.Bd. 1165. 

S3 Roberts v. Auderson, 10 Gir., 66 
F.2d 874. 

S3 Cooke V. United States, 267 U.S# 


Black*s Gas. Constitutional Law, 2d, 
708. See also Bar Ass’n of City of 
Boston V, Sleeper, 251 Mass. 6, 146 N. 

E. 269, bolding it Tiolative of due 
process to disbar an attorney on tbe 
basis of a charge not contained in the 
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.34 MORGAN Y. UNITED STATES, 
304 U.S. 1, 58 S.Ct 773, 82 L.Ed. 1129, 
Black^s Cas. Constitutional Law, 2d, 
708. See American Telephone & Tel- 
egraph Co. V. United States, D.C., 14 
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such findings were held not to be 
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intermediate steps. There could be no fair hearing or trial iin 
less the party whose conduct is sought to be regulated by th« 
proceedings were permitted to introduce evidence in support ol 
his position on the issues involved. Due process confers sucl 
right upon him, and this includes the right of calling witnesses 
and to have them testify.®® ITiis right would be useless bul 
for the duty of those charged with making the decision to con- 
sider the evidence in arriving at their decision.®® This is a pari 
of the right of a party to have the case decided on the basis ol 
the evidence presented at the hearing, but includes also a right 
to have it based only on evidence so presented. It has, ac- 
cordingly, been held that due process is violated by an admin- 
istrative board’s order requiring a utility to refund rates pre- 
viously collected where the order was based upon information 
secretly collected by the board and never disclosed.®’’ The same 
principle invalidates a conviction of contempt based in part upon 
evidence never introduced at the trial but heard by the court 
in another proceeding to which the convicted person was not a 
party.®® The ultimate basis of these decisions is that the pro- 
cedure therein condemned deprived the party being tried of an 
opportunity to make a proper defense and of the right to test 
the evidence against him.®® It is, however, generally held that 
due process is not denied a person in an administrative proceed- 
ing by the board’s lack of power to compel the attendance of 
vdtnesses,^® and it is clearly not denied where the statute, though 
not conferring such power upon a board, has provided a com- 
pulsory method for the taking of depositions." The right to 


35 Georgia Ry. & Elective Co. t. 
Decatur, 295 U.S. 165, 55 S.Gt. 701, 
79 UEd. 1365; Cooke t. United 
States, 267 U.S. 517, 45 S.Ct. 390, 69 
L.EcI. 767; Chin Yow T. United 
States, 208 U.S, 8, 28 S.Ct. 201, 58 L. 
Ed. 369. 

36 Railroad Commission of Cali- 
fornia y. Pacific Gas & Electric Co., 
302 U.S. 388, 58 S.Ct 334, '82 L.Ed.' 
310.' 

s^ OMo Bell m Co. v. Public Util- 
i ties Commission of Ohio, 301 U.S. 
202, 57; S.Ct 72^ 81 DEd. 1003. 
See also Baltimore & 0. R. Co. r. 


United States, 264 U.S. 258, 44 S.Ct. 
317, 68 L.Ed. 667. 

38 People V. McKiniay, 367 111. 504, 
11 N.E.2d 933. 

30 See Bratton y. Chandler, 260 U. 
S. 110, 43 S.Ct 43, 67 L.Ed. 157. 

40 Low Wah Suey v. Backus, 225 
U.Sv 460, 32 S.Ct 734, ;56 UEd. 1165;; 
Brinkley v. Hassig, 130 Kan. 874, 
289 P. 64; contra, Jewell v. McCann, 
05 Ohio St 191, 116 N.E. 42. 

41 State of Missouri ex rel. Hiir- 
witz y. North, 271 U.S, 40, 46 S.Ct 
384, 70 L.Ed. 818. 
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support one’s position by argument is another element in the 
right to be heard conferred by due process.^* 

The right to a hearing in accordance with these principles 
extends to every matter on which liability depends, but this does 
not necessarily require that it be before a single official or 
tribunal with respect to all such matters. Due process does not 
prohibit a procedure under which the final decision on matters 
of law on which liability depends is made by a tribunal other 
than that authorized to make final decisions on matters of fact 
on which it depends, but in fact requires it in some cases. 
It is, however, essential to due process that a person be given a 
full and fair hearing on any matter on which his liability de- 
pends, whether that be matter of law or fact, before the of- 
ficial or tribunal authorized to make the final determination of 
such matter of law or fact. A taxpayer who was accorded a 
hearing before a board of arbitration on the value of his prop- 
erty was nevertheless held to have been denied due process where 
the final decision thereon was made by an assessor before whom 
he was not, under the statute, entitled to be heard.*® In another 
case charges were made against an attorney to which he filed 
an answer. The charges were heaird before a commissioner 
appointed by the court with which the commissioner’s findings 
and recommendations were filed. The accused filed exceptions 
thereto with the court which, without according the attorney 
any hearing thereon, entered an order suspending the accused 
from practice and denied him all further relief. This pro- 
cedure was held to deny the accused due process since it at no 
stage accorded him an opportunity to be heard on the merits 
before the court which made the final decision on his legal 
rights. The theory that the hearings before the commissioner 
constituted a hearing before the court was rejected.** It is 
clear that the procedure would have been valid if that theory 
had been accepted. There are many administrative proceedings 
in which the actual hearing is before representatives of a de- 
partment charged with the enforcement of a statute while the 
ultimate decision is made by the department head on the basis 
of the record made at the hearing. It has never been held 
that a procedure of that character violates due process merely 
because the actual hearing of the testimony is before represen- 

43 See MORGAN v. UNITED 43 Turner v. Wade, 254 U.S. 64, 
STATES, S04 U.S. 1, 68 S.Ct. 773, 82 41 S.Ct 27, 65 U.Ed. 134. 

L.Ed. 1129, Black’s Cas, Constitntlon- 
al Law, 2d, 708. 

Rottschaefeb Cowst.Law— : 


44 In re Noell, 8 Cir., 93 F.2d[ 5. 
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tatives of those charged with the ultimate decision. If the 
person whose interests are being determined has been accorded 
a fair hearing before those representatives, and if the depart- 
ment head is required to decide the matter on the basis of the 
record at that hearing, and if the person involved is permitted 
by briefs or otherwise to present his position before such head, 
due process is satisfied. If, however, such party is denied an 
adequate opportunity to present his position to such department 
head, due process is deemed to have been denied him. This oc- 
curs when he has never been accorded an opportunity to do so be- 
cause never informed of the precise charges or claims of the 
opposite party on which the department head was to finally 
decide, since such procedure deprives the party of an adequate 
opportunity to present his side of the case to the person au- 
thorized to make the final decision.*® This matter has seldom 
been before the courts because in most of the situations in 
which this divided form of administrative action is used ade- 
quate provision is made for a fair hearing. 

Regulating Right to a Hearing 

The right to a fair hearing may be subjected to reasonable 
regulation. The law of evidence is in substance no more than 
that. The same is true of statutes of limitation since these in 
effect regulate the period within which a person is required to 
demand the hearing on a matter involving his legal rights to 
which due process entities him, whether it be in a court or other 
tribunal. The validity of these is almost universally sustained 
when they do not destroy rights of action already vested. The 
present discussion will, however, deal more especially with oth- 
er methods of regulating the right to a hearing. Practically 
all of the important decisions in this field have involved regula- 
tion of the right when asserted in judicial proceedings. The 
regulation sometimes assumes the form of a restriction on the 
right to sue. This is valid if the condition imposed has a rea- 
sonable relation to a legitimate objective which government may 
promote. A statute that prohibited suits for damages to crops 
resulting from the use of fertilizers except after a chemical 
analysis showing a deficiency in their ingredients made by a 
public authority does not violate due process but is a reasonable 
limitation in view of the difficulties of proving damages m such 

« See MORGAN v. UNITED L.Ed. 1129, Black’s Cas. Constitution. 
STATES, 304 U.S. 1, 58 S.Ot, 773, 82 al Law, 2a, 708. 
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cases/® Most of the cases, however, have involved procedural 
regulations affecting the course of the trial. These are valid if 
they do not result in denying a person a fair trial, A statute 
authorizing the commencement of a personal action by the 
attachment of property of a non-resident defendant having 
a situs within the state conditioned the right of the defendant 
to appear and make his defense against the claim on his giving 
special bail or security in an amount equal to the value of the 
attached property and costs. A non-resident defendant finan- 
cially unable to comply therewith was held not to have been 
denied due process by being denied the right to defend against 
the claim although this resulted in a judgment subjecting the 
attached property to the satisfaction of plaintiff’s dd’mand.'*’ 
The Court’s reasons were almost wholly historical, although it 
referred to the reasonable tendency of such provision to bring 
about an appearance of non-resident defendants for purposes 
of entering a defense in an action in personam begun as a pro- 
ceeding quasi in rem. The power of a legislature to prescribe 
rules of evidence is universally recognized, but it is equally 
well established that due process limits it in this matter. It 
may establish rebuttable presumptions only if there is a ration- 
al connection between what is proved and what is permitted to 
be inferred therefrom.^* A statute that made the fact that an 
injury occurred in connection with the operation of a train 
presumptive evidence of negligence on the part of the railroad 
has been held valid,^® but one that made the mere fact that a 
collision which resulted in the death of a person occurred at a 
grade crossing presumptive evidence that the railroad had been 
negligent in respect of each of the particulars alleged in the com- 
plaint and made the railroad liable xmless it showed due care in 
respect of every matter alleged against it is so unreasonable as to 
deny the railroad due process.®* It should be noted that the de- 
cisions proceed on the assumption that the effect of the presump- 
tion is merely to shift the duty of going forward with the evi- 


46 Jones T. Union Guano Co,, 264 
U.S. 171, 44 S.Ct. 280, 68 U.Ed. 623. 

47 Ownbey v. Morgan, 256 U.S. 94, 
41 S.Ct 433, 65 U.Ed. 837, 17 A.L,K. 
873. 

4S Mobile, J, & K. G. K. Co. t. 
Turnipseed, 219 U.S. 35, 81 S.Ct 136, 
55 UEd. 78, 32 U.B.A.,N.S., 226, Ann. 
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dence. The analogy of these CEises has been relied upon in con- 
nection with a somewhat different type of case. Statutes some- 
times authorize trial courts to strike out part or all of a de- 
fendant’s answer and to give judgment for the plaintiff for the 
defendant’s refusal to obey an order of coxirt directing discov- 
ery or inspection of books or other property in his possession. 
The enforcement of such statutes in cases where a defendant 
makes no bona fide effort to comply therewith do not deny him 
the fair hearing required by due process since the court’s ac- 
tion is the result of his own wrongful conduct.®^ It was inti- 
mated in the same case last cited that such statute would vio- 
late due process if applied to a defendant who had made a bona 
fide effort to comply with the court’s order. There is, however, 
another limit on the validity of applications of such statutes. 
If the order for discovery relates solely to the proof of the 
damages demanded by the plaintiff, it is treasonable and thus 
violative of due process to strike those parts of the defendant’s 
answer not pertinent thereto, such as affirmative defenses there- 
in made.®* The court treated the statute as in effect creating a 
presumption of the want of merit in the defenses made in the an- 
swer and held that it would be imreasonable to draw any infer- 
ence that the affirmative defenses were without merit from the 
refusal to obey an order of discovery relating to the measure 
of damages only. A statute would be invalid that permitted a 
court to strike defendant’s answer for any refusal to obey an 
order of the trial court unless justified by the foregoing prin- 
ciples, and such an order of a court would be equally invalid 
if not based on statute. It has, accordingly, been held that a 
decree pro confesso entered after striking defendant’s answer 
in punishment for his contempt of a court order is void for 
want of due process, and need not be given any effect in the 
courts of another jurisdiction.®* A defendant in quo warranto 
proceedings is not denied due process by having a fine imposed 
upon it where the prayer for relief asked merely for ousting 
it from the exercise of its franchise where this was in accordance 
with the recognized practice in the state at the time when the pro- 


SI Hammond Packing Co. v. State 
of Arkansas, 212 U.S. 322, 29 S.Ct 
370, 53 HEd. 530, 15 Ann. Gas. 645. 
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ceedings were commenced.®^ This decision cannot be construed 
as a general authority for permitting a court to render a judg- 
ment against a defendant in excess of the relief prayed for against 
him. Due process does not require that a person be accorded 
more than one full and fair hearing. A statute prohibiting the 
granting of more than two new trials on the facts in the same 
cause, construed as preventing the trial court from granting a 
greater number only if there was some evidence to support the 
verdict on the second re-trial, meets due process requirements.®® 
It would be invalid if so applied as to permit a judgment to be 
entered on a verdict not supported by any evidence, but that 
principle would apply regardless of the number of new trials 
permitted.®® 


Vicarious Hearing 

It is the general rule that the right to be heard with respect 
to a given matter, if required by due process, must be accord- 
ed the very person who is to be finally bound by the decision 
thereon. This ordinarily requires that he himself shall have 
had the right to appear and be heard thereon in the proceed- 
ings in which such decision is made. It, accordingly, violates 
due process to enforce a judgment against a person which was 
based on the assumption that the existence of certain prerequi- 
sites to his liability had been conclusively determined against 
him by the judgment in another case against another person 
between whom and the former there existed no privity with 
respect to the matter involved in the earlier action.®'^ Due 
process would not prevent giving the prior judgment such ef- 
fect if the requisite privity had existed between the judgment 
debtor and the party held bound by the determinations made in 
the action m which that judgment was rendered. It permits 
holding one bound by a decision made in a proceeding in which 
he can reasonably be said to have been represented by another 
with respect to the subject-matter of such decision if the latter 
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was accorded the requisite opportunity to be heard. This prob- 
lem has frequently arisen where statutes for the liquidation of 
the affairs of insolvent corporations have provided that corpo- 
rate shareholders should be bound by the decision on certain 
matters on which their liability to creditors depended though 
they were not legally within the jurisdiction of the court ren- 
dering the decision. It has been held that a statute that made 
the decision of the court on the amount of the assessment per 
share binding upon a shareholder who was not personally a 
party to the proceedings does not deny the shareholder due 
process, and that he is bound thereby in a subsequent suit to 
collect the assessment.®* This Tias been supported both on the 
theory that the shareholders had consented to have the cor- 
poration represent them for the purpose of adjudicating this 
matter, and on the theory that they have voluntarily assumed 
a relationship subject to regulation and to which the procedure 
in question has been attached as an incident through an ex- 
ercise of that power of regulation. These theories are allowed 
to prevail where the statute under which the corporation was 
organized permits this procedure, since in that event the share- 
holders are deemed to have had fair warning of the consequence 
of their becoming such. They are not permitted to prevail 
where such statute provides for a procedure negativing any in- 
ference that the corporation would represent its shareholders 
so as to permit a decision as to its insolvency and the amount 
to be assessed against shareholders to be conclusively deter- 
mined against them in a proceeding against it to which such 
shareholders were not parties.®® Shareholders could not valid- 
ly be held bound by decisions reached in such proceedings on 
matters of defense personal to themselves such as that they 
were not shareholders or had already fully discharged their lia- 
bility, since their corporation could in no sense be said to repre- 
sent them with respect to those matters. It should be noted that 
the statutes, involved in the decisions dealing with the extent to 
which a corporation may be deemed to represent its shareholders 
so that a decision on a matter in proceedings against it may bind 
even such shareholders as were not within the court’s jurisdiction, 
did permit any shareholder to be heard on such matters as were 

BS Converse v. Hamilton, 224 II.S. B9 Christopher v. Brnsselbaek, 302 
243, -32 S.Ct. 415, 56 L.Bd. 749, Ann. U.S. 500, 58 S.Ct. 360, 82 HEd, 388. 
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234 U.S. 652, 34 S.Ct. 926, 58 L.Ed. 

1518, Ann.Cas.l917A, 104. 
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referred to in the preceding sentence. The principles applied in 
determining the extent of corporate representation of sharehold- 
ers in cases in which the latter, though permitted to be heard, 
were not heard, would also define its limits where they were not 
permitted to be heard. A shareholder is not entitled to be heard 
in a suit by a stranger agaunst the corporation on the issue of its 
liability to the former even when the judgment therein is a condi- 
tion precedent to a liability imposed on him, or, at least, if he is 
entitled to be heard thereon, the hearing accorded the corporation 
suffices. He is, however, entitled by due process to be heard on 
any matter affecting the liability imposed on him as a conse- 
quence of the judgment against the corporation. This includes a 
right to a hearing upon such matters as whether the judgment 
against the corporation is void or voidable for want of jurisdiction 
or fraud. Hence a statute authorizing the issuance of summary 
execution against a shareholder, whose shares are not fully paid, 
upon a return of execution against the corporation “nulla bona”, 
denies him due process where he is permitted to enjoin the 
execution against him only upon proof of the fact that he is 
not a shareholder or that the amount of the execution against 
him exceeds his unpaid subscription.®* The theory of notice 
and hearing by representation was invoked in one case to 
sustain proceedings subjecting the property of the lessor to 
execution to satisfy a judgment against his tenant rendered in 
a suit in which the former was not entitled to be heard. The 
statute in question subjected the lessor’s property to the pay- 
ment of the judgment obtained against a tenant operating a 
saloon on the leased premises in favor of the wife for injury to 
her means of support through the tenant’s sale of intoxicants 
to her husband. The landlord was permitted, in the proceed- 
ings to subject his propei’ty to the payment of the judgment, 
to be heard on whether he had knowingly leased the premises 
for use for saloon purposes, that being the only condition, oth- 
er than the rendering of a judgment against his tenant, on 
which the liability of his property depended.®^ The Court sup- 
ported its decision in part upon the state’s broad power to 
regulate the liquor traffic. It is clear from the case referred to 
immediately preceding this that the lessor would have been 
permitted a hearing on the validity, but not the correctness, of 
the judgment against his tenant. It cannot be definitely af- 

60 Coe V. Armonr Fertilizer Works, 6i Eiger v. Garrity, 246 U.S. 97, 
237 IT.S. 413, 35 S.Ct 625, 59 L.Ed. 38 S.Ct 298, 62 L.Ed. 596. 
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firmed how far due process permits a factitious representation 
to be treated as an adequate representation in connection with 
the matters hereinbefore considered. 


Miscellaneous Requirements 

A person is entitled to have any tribunal, empowered to de- 
termine his legal rights or liabilities, do so on the basis of the 
law applicable to the facts of his case as presented to it in a 
fair hearing. Due process does not, however, entitle him to have 
the ultimate decision on the facts made by one tribunal rather 
than another, nor does it require them to be finally decided by a 
jury.®* A person is, furthermore, not entitled by due process to 
have a decision against him disregarded solely because of honest 
errors of law committed in reaching it.®® It has frequently been 
stated that a fraudulent decision, whether of a court or other 
tribunal, would deny due process to the person injured thereby.®* 
In determining whether a person has been accorded the fair 
notice and hearing required by due process, it is necessary to con- 
sider the entire remedial process available to him, since a failure 
at one point therein may be fully remedied at another stage. It 
is also necessary to consider aU his available remedies, not mere- 
ly a particular one thereof. Thus a statute does not deny due 
process because it excludes all claims of ultimate right to prop- 
erty from possessory actions where those rights can be fully 
tried in another form of action,®® and a statute permitting sum- 
mary executive processes without a hearing is valid if it per- 
mits a judicial determination of the existence of the liability on 
demand of the party whose property was seized.®® If a person 
has been accorded a full and fair hearing on any matter, wheth- 
er of fact or law, before the kind of tribunal that may, consist- 
ently with due process, render a final decision thereon, then due 
process does not require that he have a right to appeal there- 
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from.®’ There is nothing requiring a person to avail himself of 
the chance to be heard, and due process is not denied him if the 
failure to obtain a hearing is due to his own fault. A state has 
been held not to deny due process to the surety held liable on a 
supersedeas bond who adopted the wrong method for procuring 
a review of the judgment against him and whose chance for a 
review thereof by the correct method has lapsed before a final 
determination of the incorrectness of the method followed by 
him.®* But if the failure to obtain a full hearing is due to no 
fault on his part but to the action of a state’s authorized agents, 
then a person’s right to a full and fair hearing is deemed denied, 
and an enforcement of the judgment against him would deny 
him due process.®* It should also be noted that it is almost uni- 
versally held that due process cannot be satisfied by giving no- 
tice and an opportunity to be heard as a matter of grace, but 
the law must accord these as a matter of right.’® The cases are 
somewhat in conflict as to when the governing law satisfies this 
test.’i 


67 State of Ohio ex rel. Bryant T. 
Akron Metropolitan Park Dist. for 
Summit County, 281 U.S. 74, 50 S.Ct, 
228, 74 L.Ed. 710, 66 A.L.R. 1460. 

68 American Surety Co. v. Baldwin, 
287 U.S. 156, 53 S.Ct. 98, 77 L.E<L 
231, 86 A.L.R. 298. 

69 Brinkerlioff-Faris Trust & Sav- 
ings Co. V. Hill, 281 U.S. 673, 50 S.Ct 
451, 74 L.Ed. 1107. 

70 Coe V. Armour Fertilizer Works, 
237 U.S. 413, 35 S.Ct. 625, 59 L.Ed. 
1027 ; Smith v. State Board of Medi- 
cal Examiners, 140 Iowa 66, 117 
N.W. 1116; Northern Cedar Co. v. 
Freneli, 131 Wash. 394, 230 F. 837 ; 


Shealy v. Seaboard Air Line R. Co., 
131 S.a 144, 126 S.E. 622 ; Chicago, 
M. & St. P. R. Co, v. Board of Rail- 
road Commissioners, 76 Mont. 305, 
247 P. 162. 

71 Statutes frequently permit sum- 
mary enforcement of liens by the lien- 
holder. These are generally held not 
to deny due process to others having 
rights in such property merely be- 
cause not requiring notice to be given 
them. See Willis v. LaFayette- 
Fhoenix Garage Co., Inc., 202 Ky. 
554, 260 S.W. 864 (lien for repairs); 
Scott V. Paisley, 271 U.S. 632, 46 S. 
Ct. 591, 70 L.Ed. 1123 (statutory pow- 
er of sale given mortgagee). 
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EXTENT TO WHICH DUE PROCESS REQUIRES 
JUDICIAL DECISION 

335. Due process does not necessarily mean judicial process. It 

permits the ultimate decision on the facts on the existence 
of which private rights depend in particular cases to be 
made by executive or administrative ofiScials after a fair 
hearing, except in the cases in which constitutional rights 
depend upon their existence or non-existence. In the case 
of the former due process requires only that executive or 
administrative findings of fact be supported by some evi- 
dence presented to the ofiScial or board in the hearing in 
which they were made; in the latter class of fact findings, 
it requires an independent Judicial judgment thereon. 

336. Due process does require the final judicial determination of 

matters of constitutional law on which depend the exist- 
ence of a person’s legal rights or liabilities; and of other 
questions of law except where these relate to privileges 
which government is free to grant or deny at its sole dis- 
cretion. 

337. The right to a judicial determination of matters involving 

private rights may be satisfied either by according it in the 
first instance or by providing for an adequate judicial re- 
view pf executive or administrative determinations thereof. 

Administrative Finality 

The rights to notice and an opportunity to be heard, as defined 
in the preceding Section, exist whether the final decision on any 
given matter is entrusted to an executive officer or board, an ad- 
ministrative board, or a court. The present Section will con- 
sider the extent to which due process limits government in se- 
lecting the officials or tribunals empowered to make the final de- 
cision on any matter affecting private rights or liabilities insofar 
as these are involved in the application of law to particular cas- 
es. A previous analysis has indicated that this process involves 
vesting in some person the final decision on questions of constitu- 
tional law, on the meaning of legal rules, and on the facts of the 
case to be decided. It is indisputable that due process would be 
fully satisfied by vesting the final decision on all those matters 
in a court. It is, however, equally well established that it does 
not require ultimate judicial determination of all of them. The 
principal problem has been that of determining the extent to 
which the final decision on any or all of them may be entrust- 
ed to executive or administrative officers or boards. A person is 
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entitled by due process to a judicial determination of the con- 
stitutionality of the rule of law sought to be applied to him. This 
is clear from those decisions that require an independent judi- 
cial determination of what are called “constitutional facts”, such, 
for example, as the value of the property alleged to be confiscat- 
ed by rates established by public authority.’^® Although there 
has been a vigorous dissent against including an ultimate judi- 
cial determination of such facts, this has not been based on a 
general theory that due process does not require the ultimate 
decision of constitutional issues by a court but solely that such 
right does not include that of final judicial determination of such 
facts.’® 


The extent to which due process requires an ultimate judicial 
decision on questions of law, other than those of constitution- 
ality, that may arise in applsnng a rule of law to a specific case 
depends upon the character of the rights involved therein. It is, 
of course, inevitable that the executive or administrative officials 
charged with the enforcement of a given law shall in the first 
instance decide both questions of law and fact that arise in the 
course of the administrative proceedings occurring in the process 
of its enforcement. It is frequently difficult to effect a complete 
separation between questions of law and fact in these proceed- 
ings, as indicated by the frequent reference in judicial opinions 
reviewing administrative action to “mixed questions of law and 
fact.” The character of the activities of administrative officials 
in applying law to specific cases is very similar to that of a 
court, and they are frequently described as “acting judicially” 
or “acting in a quasi- judicial manner.” The laws which they 
are charged with enforcing generally confer upon them a fairly 
broad discretion not only in ascertaining facts but in construing 
those laws. There have been numerous decisions that the courts 
will not review their exercise of the discretion so conferred in 
either mandamus or injunction proceedings,’® and others in which 
the same refusal to review it has been affirmed in other forms of 


’8 Ohio Valley Water Co. v. Ben 
Avon Borough, 253 U.S. 287, 40 S.Ct. 
527, 64 L.Ed. 908; St. Joseph Stock 
yards Co. v. United States, 298 U.S. 
SS, 50 S.Ct. 720, 80 L.Ed. 10S3. 

■JS See dissenting opinions In the 
cases cited in footnote 72. 

■Ji See Eeetz v. People of State of 


Michigan, 188 U.S. 605, 23 S.Ct 390, 
47 L.Ed. 563 ; People v. Hasbrouck, 
11 Utah 291, 39 P. 918. 

75 Maranez v. Prisble, 101 U.S. 473, 
25 L.Ed. 800; United States ex rel. 
Riverside Oil Co. v. Hitchcock, 190 
U.S. 316, 23 S.Ct 698, 47 L.Ed. 1074; 
Bates & Guild Co. v. I’ayne, 194 U.S. 
106, 24 S.Ct 595, 48 L.Ed. 894. 
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proceeding in which the legality of their exercise of their discre- 
tion was called in question.’® While it has been said, in connec- 
tion with the question of the constitutionality of conferring upon 
them the power of final decision on questions of law, that no 
provision of the federal Constitution forbids a state “from grant- 
ing to a tribunal, whether called a cornTt or board of registra- 
tion, the final determination of a legal question”,” and also that 
courts have no general supervisory power to control the decision 
of such officials on matters within their jurisdiction as defined by 
the legislature,’® the actual decisions recognize a judicial right 
to review the decisions of such officials on questions of law which 
is, however, exercised only where their decision thereon is clear- 
ly wrong.’® These decisions may not, therefore, be taken as de- 
ciding that due process permits the final decision on a question 
of law involving private rights or liabilities to be made by execu- 
tive or administrative officials or boards. They do, however, 
imply that a procedure under which the power to decide ques- 
tions of law is vested in the first instance in executive or admin- 
istrative officials or boards is consistent with due process if their 
determinations thereon are reviewable by a court possessing 
authority to set aside the decisions based thereon if such deter- 
minations are arbitrary or clearly erroneous. They do not de- 
ny the general principle that due process requires that the courts 
be vested with the power of ultimately passing upon questions 
of law on which private rights or liabihties depend except where 
the private person’s claim is not of a legal right but of a priv- 
ilege which government has the constitutional power to grant 
or withhold at its sole discretion.®® The requirements of due 
process are, however, satisfied if adequate provision is made for 
an ultimate judicial decision thereon by way of a review of the 
provisional executive or administrative determination thereof.®’ 

A person is not generally entitled by due process to an ulti- 
mate judicial determination on whether in his case the facts exist 


70 Eeetz v. People of State of Mieh- 
igan, ISS U.S. 505, 23 S.Ct. 390. 47 
L.Ed. 563. 

7^7 See Reetz v. People of State of 
Mieliigan, 188 U.S. 505, 23 S.Ct. 390, 
47 L.Ed. 563. ■ ' 

73 See Bates & Guild Co. y. Payne, 
194 U.S. 106, 24 S.Ct. 595, 48 L.Ed. 

79 See Bates & Guild Co. y. Payne, 


194 U.S. 106, 24 S.Ct. 595, 48 ii.Ed. 
894. 

80 See discussion in concurring 
opinion of Mr, Justice Brandeis in 
St. Joseph Stock Yards Co. y. Unit- 
ed States, 298 U.S. 38, 56 S.Ct, 720, 
80 L.Ed. 1033. 

81 Phillips y. Commissioner of In- 
ternal Eeyenue, 283 U.S. 589, 51 S.Ct 
608, 75 L.Ed. 1289. 
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on the existence of which his rights or liabilities depend. Their 
final determination may in most instances be left to an executive 
or administrative official or board. This principle is applied not 
only where the controversy involves claims made by a private 
person against the government in relation to privileges which it 
is free to grant or deny at its sole discretion, but also where 
government aims to regulate private activities through execu- 
tive or administrative machinery. A typical example of the for- 
mer is afforded by executive or administrative proceedings for 
the settlement of the conflicting rights of claimants to parts of 
the public domain under statutes providing for its disposition or 
use. The executive determination of the privilege of using the 
mails in particular cases furnishes another example of proceed- 
ings belonging in this class. The principle that the executive may 
be given the final decision on questions of fact arising in such 
proceedings is so firmly established that its constitutionality is 
seldom, if ever, questioned.®* The most important field in which 
this general principle of the finality of administrative findings 
of fact is applied is represented by cases of the second type re- 
ferred to above. Thus due process is not violated by giving 
finality to the fact determinations of a board authorized to grant, 
deny, or revoke licenses to engage in a business or profession 
which the legislature could not completely prohibit,®® or to the 
findings of fact on which is based an award made by a work- 
men’s compensation board.®* The same finality may validly be 
given to the findings of fact of regulatory commissions charged 
with the enforcement of anti-monopoly or other laws or with es- 
tablishing public utility rates.®® An important field in which 
finality may validly be accorded executive or administrative de- 
terminations of fact is that involving the collection of taxes or 
other sums due the government. Thus due process is not vio- 
lated by giving finality under tariff laws to the valuations of im- 


83 See Bnrfenning v. Chicago, St. 
:R, M. & O. R. Co., 163 U.S. 321, 16 
S.Ct. 1018,' 41- Lm 175; Bates & 
Guild Co. Y. Payne, 194 U.S. 106, 24 
S.Ct. 595, 48 U.Ed. 894; Public 
Clearing House v. Coyne, 194 U.B. 
407, 24 S.Ct. 789, 48 HEd. 1092. 

83 See Reetz v. People of State of 
Michigan, 188 U.S. 505, 23 S.Ct 390, 
47 L.Ed. 563 (permitting such finality 


to be given to administrative deci- 
sions even on matters of law). 

84Nega V. Chicago Rys. Co., 317 
111. 482, 148 N.B. 250, 30 A.L.R. 1057, 

85 Arkansas Wholesale Grocers’ 
Assn. V. Federal Trade Commission, 
8 Cir., 18 F.2d 866; Interstate Com- 
merce Commission v. Union Pac. E. 
Co., 222 U.S. 541, 32 S.Ct 108, 56 h. 
Ed. 808. 
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ports made by an executive board,*® and to assessments of the 
value of property for tax purposes.®’’ It should be noted, how- 
ever, that finality in this connection does not mean that the par- 
ty affected by the findings is wholly deprived of a right to a ju- 
dicial scrutiny thereof. Due process entitles him to a judicial re- 
view of such findings, but that judicial review is limited in scope. 
The courts will not review them by passing upon the credibility 
of the witnesses at the hearing or upon the weight of the evi- 
dence, but only for the purpose of ascertaining whether there is 
any evidence to support the findings.®* This is the extent of the 
constitutional standteird to which the action of non- judicial bodies 
must conform in making their findings of the facts for their de- 
termination of private rights or liabilities, and probably, also of 
private claims of the character of privileges tendered by govern- 
ment. Due process requires judicial review of their findings of 
fact only so far as necessary to insure compliance with that 
standard.®® The ultimate basis for this requirement is that due 
process demands a decision in accordance with the evidence pre- 
sented to the administrative official or board in the proceedings 
themselves. 

There is, however, an important exception to the principle that 
due process permits finality to be accorded the findings of fact 
of administrative officials or boards. It prohibits such finality 
where constitutional rights of liberty or property are involved in 
the administrative proceedings and depend upon the existence 
or non-existence of such facts. The denial of finality to ad- 
ministrative determinations of such facts means that due proc- 
ess requires that there be judicial review thereof, and that the 
court authorized to review administrative decisions based there- 
on be permitted not merely to determine whether there is any 
evidence in the record of proceedings to support the findings but 
to exercise its own independent judgment as to the findings that 
should have been made. This implies a power and duty on its 


86 Hilton V. Merritt, 110 U.S. 9T, 3 

S.Ct. 54S, 28 L.Bcl. 83; Passavant T./ 
United States, 148 U.S. 214, 13 S.Ct 
572, 37 li.Bd. 42G. . 

Kentucky Railroad Tax 'Cases, 
115 U.a 321, 6 S.Ct. 57, 29 L.Eld, 
414.. 

88 Interstate Commerce Commission 
V. Union Pac. B. Co., 222 U.S. 541, 32 


S.Ct.' 108, 56, L.Ed, 308,; , Northern 
Pac. B, Co. V. Department of Public 
Works, of State of Washington, 268 
■U.S. 39, 45 S.Ct. 412, 69 L.Ed. 837. 

85>Helfrick v. Dahlstrom Metallic 
Boor Co., 256 N.Y. 199, 176 N.E. 141. 
See also Booth Fisheries Co. v. Indus- 
trial Commission of Wisconsin, 271 
U.S. 208, 46 S.Ct 491, 70 L.Ed. 908. 
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part to pass on the weight of the evidence.®® It has recently 
been stated that this does not require it to disregard the weight 
to be attached to the administrative findings if made upon hear- 
ing and evidence. This factor is to be considered since the judi- 
cial duty must be exercised in the light of the whole legislative 
process, including the administrative proceedings already had 
in the case. It has, accordingly, been stated that such findings, 
particularly if made by an expert legislative agency such as a 
public service commission regulating public utility rates, will not 
be disturbed unless they are plainly shown to be wrong.®^ This 
doctrine has had its principal appfication in the judicial review 
of public utility rates established by a commission after investi- 
gation and hearing. It has been supported largely upon the the- 
ory that, if the legislature itself had acted, its declarations or 
findings would have been subject to an independent judicial re- 
view on both law and facts to prevent a violation of the constitu- 
tion, and that it cannot escape constitutional limitations by au- 
thorizing its agent to make conclusive findings that it has remain- 
ed within those limitations.®* The emphasis in the opinion of the 
Supreme Court, on which the preceding remarks are based, was 
upon the legislative character of the administrative board’s ac- 
tion. This has led some courts to hold that due process does not 
require this extent of judicial review of the findings of fact of an 
administrative board on which are based its so-called quasi- ju- 
dicial actions such as an award of compensation under a work- 
men’s compensation act.®® It cannot, however, be definitively af- 
firmed that the principle in question has been decided to be in- 
applicable to the review of the facts in such cases. It has its ul- 
timate basis in a theory that this extent of judicial review is nec- 
essary for the adequate protection of constitutionally guaranteed 
pi’ivate rights. The quasi-judicial action of an administrative 
agency may invade these as well as its so-called legislative ac- 
tions, and fte invasion may be as inextricably involved in and be 


^^■'See Ohio Talley Water Co. v, 
Ben Avon Borough/ 25S TJ.S. 287, 40 
S.Ct. 527, 64 li-Bd. 908; ST. JO- 
SEPH STOCK YARDS CO. v. UNIT- 
ED STATES,' 298 U.S.'SS, 56 S.Ct 
720, 80 DEd. 1033, Black's Cas. Con- 
stitutional Law, 2d, 713, 

. aiST, JOSEPH STOCK YARDS 
CO, T. UNITED STATES, 298 U.S. 
38, 56 S.Ct. 720, 80 L.Ed. 1Q33, 


Black’s Cas. Constitutional Law, 2d, 
713. 

. . »3That it does not deny due proc- 
ess to try the issues of fact involv- 
ed in rate litigation by a jury, see 
Union Oas Public Service Co. v. 
Texas, 303 U.S. 123, 58 S.Ct 483, $2 
L.Ed. 702. ' 

98Nega % Chicago Eys. £k>.,'^317 
•III. 482, 148’-N.R.250.' , 
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caxised by its findings of fact in the former as in the latter case. 
Thus the question of whether a resident of the United States is 
a citizen thereof is deemed a question of fact unless an errone- 
ous definition of citizenship should be applied in a given case. A 
statute authorizing the executive deportation of resident aliens 
would not justify the deportation of a resident citizen. A claim 
of citizenship by a resident threatened with executive deporta- 
tion is a denial of an essential jurisdictional fact on which he is 
entitled to a judicial decision, at least where he has supported it 
before the executive with evidence which, if believed, would en- 
title him to a finding of citizenship.®* The proposed action of 
the executive would clearly be termed quasi- judicial rather than 
legislative in character. It is thus clear that the findings of an 
executive or administrative official or board on an essential juris- 
dictional fact may be subjected to an independent judicial re- 
view where such finding is an essential element on which is based 
an action that would deprive a person of a constitutional right. 
There is no sound reason for limiting such review of the quasi- 
judicial actions of administrative boards to cases in which the 
infringement of constitutional rights is based upon erroneous, 
though not wholly imsupported, findings of fact affecting their 
jurisdiction to act. On the other hand, there is no reason for 
applying the t3?pe of judicial review herein considered to every 
jurisdictional fact specified in the statute under which an ad- 
ministrative board acts. Such boards are seldom given power 
of final determination of the existence of the facts on which their 
jurisdiction to act is conditioned, but it cannot be said to have 
been finally decided that due process would be violated by mere- 
ly giving them that power. It would probably be held to do so 
in those cases, but only in those cases, in which the result of er- 
roneous findings thereon would result in an order violating a 
person’s constitutional rights. However, the decisions do not 
warrant any degree of dogmatism in this matter.®® The posi- 
tion has recently been strongly urged that ultimate judicial de- 

94 Ng Fung Ho V. White, 259 U.S. may be required as a necessary part 

276, 42 S.Ct 492, 66 L.Bd. 938. of the judicial power conferred upon 

95 See in this connection Louisville constitutional courts by the federal 

& N. R. Co. V. Garrett, 231 U.S. 298, Constitution, see Crowell v. Benson. 
34 S.Ct. 48, 58 L.Ed. 229 ; State ex 285 U.S. 22, 62 S.Ct 285, 76 L.Ed. 
reL Dushek v. Watland, 51 N.D. 710, 598. The lower federal court based 

201 N.W. 680, 39 A.L.E. 1169; Mar- its decision in this case upon the 
ket St B. Co. V. Pacific Gas & Elec- due process clause of the Fifth 
trie Co., D.C., 6 F.2d 633. For a dis- Amendment; Benson v. Crowell, D. 
cusslon of the extent to which this 0., 33 F.2d 137. 
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termination of facts is required by due process where adminis- 
trative actions affect constitutional rights of liberty but not nec- 
essarily where they affect merely constitutional rights of prop- 
erty. This has been urged especially in cases involving the judi- 
cial review of rates as essential for their effective regulation and 
to relieve the courts of the undue burden that rate litigation 
involving the issue of confiscation has imposed upon them.®® 


Regulating Judicial Review 

The requirements of due process relative to the ultimate ju- 
dicial determination of matters of law and fact affecting private 
rights may be satisfied either by providing for their judicial de- 
cision in the first instance or by providing for an adequate ju- 
dicial review of executive or administrative decisions thereon. 
Due process also prohibits so burdening the exercise of the rights 
thus conferred as to practically force those entitled thereto to 
forego them as the lesser of two evils. A common method of do- 
ing this is to impose penalties for violations of legislation or of ad- 
ministrative orders that are so severe that they “might well deter 
even the boldest and most confident” from appealing to the courts 
for the protection of their rights.®’’ This does not prevent govern- 
ment from imposing heavy penalties in such cases under all cir- 
cumstances, but means only that it may not do so unless adequate 
opportunity is afforded for procuring the judicial determina- 
tions with respect to a given matter to which due process enti- 
tles a party.®® This principle hcis been invoked most frequently 
in connection with attempts of the states to prevent the judicial 
review of the issue whether rates established tmder their author- 
ity were confiscatory.®® A procedural arrangement under which 
this issue could be judicially tried only in contempt proceedings 
for violating a rate order, each separate violation of which en- 
tailed liability for a heavy penalty, has been held to deny due 
process.^ It has also been in connection with state regulation 


w See concurring opinion of Mr, 
Justice, Brandeis in ST.' JOSEPH 
STOCK lARDS CO. v. , UNITED 
STATES, '298 U.S. 38, 56 S.Ot 720, 80 
L.Ed. 1033, Black’s Cas. Constitution- 
al Daw, 2d, 718. 

9? Oklahoma Operating Co. t. Love, 
252 U.S. 331, 40 S.Ct. 338, 64 L.Ed. 
596. 

' m St. ^ :Louis,;: ;I., ';m. : S. . E. Co* ' t. 

Eottschaefek Const.Law— 54 . 


Williams, 251 U.S. 63, 40 S.Ct. 71, 
64 L.Ed. 139. 

99 Ex parte Young, 209 U.S. 123, 
28 S.Ct. 441, 52 L.Ed. 714, 13 L.K.A., 
N.S., 932, 14 Ann.Cas. 764. Wadley 
Southern Ry. Co. v. State of Georgia, 
235 U.S, 651, 35 S.Ct, 214, 59 L,Ed. 
405. 

1 Oklahoma Operating Co. v. Love, 
252 U.S. 331, 40 S.Ct, 338, 64 L.Ed. 
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of public utility rates and practices that statutes have been enact- 
ed which, while providing for the judicial review of administra- 
tive orders, prohibited the introduction in the judicial proceed- 
ings of evidence other than that submitted in the proceedings be- 
fore the board that eventuated in the order under review. This 
was held not to deny due process where the utility company was 
definitely informed in the administrative proceedings of the or- 
der asked for and finally entered against it, and was given ample 
opportunity to be heai'd, including the benefit of compulsory 
process for obtaining witnesses.® It is clear from the opinion 
in the case last cited that due process would be violated by such 
statute if the defendant in the administrative proceedings were 
denied a full and fair hearing before the board on every matter 
of fact on which the validity of the order entered against it de- 
pended, and might be deemed violated if it operated to exclude 
newly discovered relevant evidence. The order involved in that 
case required defendant to make a track connection with other 
railroads. How far the same principles would apply to rate 
orders or other orders cannot be definitely stated. In a case 
involving an order of the Interstate Commerce Commission pre- 
scribing a division of a through rate among the participating 
carriers the order was assailed by some of them as confiscatory. 
The court reviewing said order permitted the carrier to intro- 
duce evidence in addition to that which had been presented be- 
fore the Commission. The Supreme Court denied the govern- 
ment’s contention that this was error by an argument that is 
ultimately based on the theory that the protesting carrier was 
entitled by due process to do so, since due process assures a tuU 
hearing before the court or other tribunal empowered to perform 
the judicial function involved, which, in this case, was the decision 
of the constitutionality of the order.® This theory may require 
some limitation of the principle on which the earlier decision was 
based to cases in which the issue is not one involving the de- 
fendant’s constitutional property or personal rights. The earlier 
case, however, also involved an issue of the defendant’s consti- 
tutional property rights. 

956. See also State ex rel. Dushek See also Illinois Gent R. Co. t. Fa- 
y. Watland, 51 N.D. 710, 201 N.W. ducali Brewing Co., 157 Ky. 357, 163 
680, 39 A.L.R. 1169. S.W. 239. 

2 State of Washington ex rel. Ore- 3 Baltimore & O. E. Co. t. United 
goii R. & Nay. Co. y. Fairchild, 224 States, 298 U.S. 349, 56 S.Ct 797, 80 
U.S. 510, 32 S.Ct 535, 56 L.Ed. 863. L.Ed. 1209. 
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Summary Executive or Administrative Proceedings 

The adequate protection of the public interest at times Justi- 
fies resort to summary executive or administrative action in the 
first instance with provision for more formal inquiry thereafter. 
This is but a special case of the principles permitting executive 
decisions on private rights with the additional element of a 
summary execution of such decisions. It has already been es- 
tablished that executive process may under certain circumstanc- 
es and within certain limits constitute due process. Such proc- 
ess may be, and in some cases must be, preceded by notice and 
an opportunity to be heard before the decision reached therein 
can be validly executed. This is required in immigration and 
deportation cases. In such cases the problem is generally that 
of the extent to which due process permits giving the final de- 
cision on questions of fact to executive or administrative offi- 
cials. This may be validly done with respect to every such ques- 
tion, including that of citizenship, in the case of persons seeking 
admission to the country,* and with respect to all such questions 
except that of citizenship in proceedings for the deportation of 
resident aliens within the United States.® Due process does, how- 
ever, require a fair hearing in both classes of cases. The scope 
of Judicial review required in such cases is, except as to citizen- 
ship in deporting resident aliens, limited to insuring that fair 
trial.® Resort to summary executive proceedings for the col- 
lection of taxes due the United States or the states does not vio- 
late due process if adequate opportunity is afforded for a subse- 
quent judicial determination of the taxpayer’s legal rights.* It 
would probably also be valid if subsequent administrative re- 
view were allowed as to matters on which administrative boards 
may be given finality with an adequate Judicial review of mat- 
ters with respect to which due process requires this.® Summary 


4 UNITED STATES v. JU TOY, 
198 U.S. 253, 25 S.Ct. 644, 49 L.Ea. 
1040, Black’s Oas. Constitutional 
Law, 2ci, 701; Quon Quon Poy v. 
.lohnson, 273 U.S. 352, 47 S.Ct. 340, 
71 L.Ed. 680. 

6Ng rung Ho V. White, 250 U.S. 
276, 42 S.Ct. 492, 66 L.Ed. 938. 

SKwock Jan Fat v. White, 263 U. 
S. 464, 40 S.Ct. 666, 64 L.Ed. 1010; 
United States ex rel. Tisi v. Tod, 


264 U.S. 131, 44 S.Ct 260, 68 L.Ed. 
590. 

t Springer v. United States, 102 
U.S. 586, 26 L.Ed. 253; Scottish 
Union & National In.s. Co. v. Bow- 
land, 198 U.S. 611, 25 S.Ct. 345, 49 
L.Ed. 619; Phillips v. Commissioner 
of Intenial Revenue, 2S3 U.S. 5S9, 
61 act. 608, 76 L.Ed. 1289. 

8 Phillips V. Commissioner of In- 
ternal Revenue, 283 U.S. 589, 61 S.Ct. 
608, 76 L.Bd. 1289. 
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proceedings in this field are usually carried out after the tax- 
payers have had some notice and opportunity to be heard, but 
this is not required by due process if the total procedure accords 
the safeguards just considered. Summary collection of sums due 
the United States from collectors of internal revenue is also val- 
id under the same conditions.® The summary infliction of penal- 
ties in connection with the enforcement of immigration and tariff 
laws has always been held consistent with due process, even 
without preliminary notice and opportunity to be heard, but ad- 
equate provision for subsequent judicial review of matters with 
respect to which due process requires it must be made.“ But 
due process is violated by the summary assessment and collec- 
tion, without an opportunity for a hearing of any kind, of a 
criminal penalty, and this prohibition cannot be avoided by call- 
ing it a tax.^^ The mere opportunity for a subsequent judicial 
review would not save such procedure in those cases. There 
are cases holding that in times of great public danger, as in the 
case of riots or of the declaration of martial law, due process 
permits the substitution of executive for judicial process for the 
temporary deprivation of a person’s liberty.^® But the allowable 
limits of military discretion, and whether they have been over- 
stepped in a particular case, are judicial questions, and due proc- 
ess undoubtedly requires that those deprived of their liberty or 
property shall in such cases be accorded reasonable access to the 
courts for their determination of those matters.^ 

There is another class of cases in which executive officials, ei- 
ther with or without prior notice and hearing being given those 
affected by their action, summarily seize property and hold it 
for specified purposes, or seize it and destroy it. Due process 
is not violated by the summary seizure and destruction, with- 
out notice or hearing, of articles used in violation of law, of those 
that the law may validly declare forfeited, of things that may val- 
idly be declared nuisances, or of goods that are dangerous to 
the public health or safety. It is on this basis that the sum- 
mary seizure and destruction by executive officials of nets used 

9 Den ex dem. Murray t. Hoboken ULipke t. Lederer, 269 U.S. 657, 

Land & Improvement Co., 18 How. 272, 42 S.Ot. 649, 66 L.Ed. 1061. 

15 L.Ed. 372. 

18 Moyer v. Peabody, 212 U.S. 78, 

10 Oceanic Steam Nav. Co. v. Strana- 29 S.Ot 235, 53 HEd. 410. 
ban, 214 U.S. 320, 29 S.Ct. 671, 53 li. 

Ed. 1013; Lloyd Sabaudo Societa i* See Sterling v. Constantin, 287 
Anonima Per Azioni v. Siting, 287 U.S. 378, 53 S.CL 190, 77 L.Bd. 375. 
U.S. 329, 53 S.Ct. 167, 77 L.Ed. 341. 
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in violation of game laws,^* impure and unwholesome foods/® 
and intoxicants held in violation of law/® have been sustained. 
The legal right of the officials to seize and destroy a particular 
article under such statutes depends upon proof that it belongs 
to the class permitted to be so seized and destroyed. Resort 
to summary seizure and destruction generally means that its 
owner has been accorded no hearing on that issue, and would in 
every case have had no judicial determination of the legality of 
tlie executive action. It would violate due process if he were 
at no time permitted a hearing on these matters and a judicial 
decision on the questions of law involved. Statutes that pro- 
vide for such executive proceedings are, therefore, required by 
due process not only to permit a subsequent judicial determina- 
tion of the legality of the seizure and destruction but also to 
provide that the owner receive compensation, either from the 
public or the officials, for the loss if the seizure and destruction 
of his property were illegal.” Proceedings of this character are 
exceedingly harsh and due process does not in all instances per- 
mit resort to them even when adequate provision is made for 
judicial review and relief against their illegal use. That is, how- 
ever, a matter of the non-procedural aspects of due process. 
Summary seizures are sometimes made for the purpose of con- 
serving assets as an incident to the public administration of the 
affairs of financial institutions, even without notice or hearing. 
These statutes are generally held not to violate due process if 
adequate provision is made for a judicial review of the legality 
of the seizure within a reasonable time after it is made.” This 

14 LAWTON V. STEELE, 152 U.S. 18 State SaTlngs & Commercial 

133, 14 S.Ct 499, 3S L.Ed. 385, Bank v. Anderson, 165 Cal. 437, 132 
Black’s Cas. Constitutional Law, 2d, P. 755, L.E.A.1916E, 675, afBrmed 233 
704. U.S. 611, 35 S.Ct. 792, 69 L. Ed. 1488; 

15 North American Cold Storage Co. American Building-Loan Ass’n 

V. City of Chicago, 211 U.S. 306, 29 Kicharfson, 6 Cal.2d 90, 56 P.2d 
S.Ct. 101, 53 L.Ed. 195, 15 AnmCas. Guaranty & Surety Co. 

276 ; Miller v. Horton, 152 Mass. 540, Scranton, Pa., v. Allen, 240 U.S. 
26 N.E. 100, 10 L.K.A. 116, 23 Am.St ^6 S.Ct. 345, 60 L.Ed. 566. But 

Rep. 850. process is violated where no op- 

portunity is afforded for a judicial 

16 Samuels v. McCurdy, 267 U.S. determination of the legality of the 

188, 45 S.Ct. 264, 69 L.Ed. 568, 37 A, administrative action; National Au- 
L.R. 1378.^^^^^^^^^ ^ ^ tomohiie Service Corporation of Penn- 

1" See North American Cold Stor- sylvania t. Barford, 289 Pa. 307, 137 
age Co. v. City of Chicago, 211 U.S. A. 601. 

306, 29 S.Ct. 101, 53 L.Ed. 195, 15 
Ann.Cas. 276. 
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line of decisions shows that the fundamentals of due process, 
both with regard to notice and hearing and judicial review, have 
been maintained for these kinds of summary proceedings in a 
modified form under which important public interests have been 
permitted to impose some hardships upon innocent persons. 

DUE PROCESS AND THE JURISDICTION OF COURTS 

338. The judgment of a court does not bind the person against 
whom it is rendered unless the court rendering it had ju- 
risdiction of the subject-matter of the action, and of the 
person of the defendant. The latter requires some form 
of service of process upon him in order that he may re- 
ceive the notice and opportunity to be heard to which due 
process entitles him. The kind of service that will satis- 
fy due process depends upon the character of the judg- 
ment asked for and rendered in such proceedings. 

General Considerations 

The preceding Sections have considered the extent to which 
due process requires the judicial determination of matters af- 
fecting private rights. It is in fact provided for in many cases 
in which it is not required by due process, either as a matter 
of grace or by virtue of other constitutional provisions such as 
those preserving the right of trial by jury in given classes of 
cases. Judicial proceedings must in any event conform to the 
procedural requirements of due process. A court is no more 
permitted to make a decision or render a judgment against a 
person without according him notice and an adequate opportunity 
to be heard than is an executive or administrative board per- 
mitted to conclusively determine private rights without comply- 
ing with those conditions. Thus a person charged with con- 
tempt of court, except when committed in open court, is entitled 
by due process to be advised of the charges against him and to 
be accorded a reasonable opportunity to meet them, including 
the right to be heard by counsel of his own selection and to call 
witnesses to give relevant testimony.*® He is also entitled to 
have the judgment of the court on the issues involved based up- 
on the evidence presented at the hearing.*® The exception in the 
case of contempts committed in open court is sometimes justified 
by the theory that in such case there exists a presumption that 

18 Cooke V. United States, 267 U.S. ao People v. McKinlay, 367 111. SOA, 
617, 46 S.Ct 390, 69 L.Ed. 707. 11 N.B.2d 933. 
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the court is fully cognizant of all that happens there, but is in 
fact based upon the necessity for an Immediate vindication of 
the court’s dignity in order to preserve order in the court and 
protect the administration of law therein.®^ Other examples 
of what due process requires in order that litigants may secure 
the full and fair trial to which due process entities them have al- 
ready been given in previous Sections of this Chapter. This 
Section will discuss only the problem of the jurisdictional re- 
quirements for the validity of judicial determinations of private 
rights. 

The first requirement imposed by due process upon a court 
which assumes to determine the rights of parties is that it have 
jurisdiction of the subject matter of the controversy.®* A sec- 
ond requirement is that it have jurisdiction of the persons whose 
rights are to be affected by any judgment or decree that may 
be rendered in the proceedings.** The latter is merely a special 
instance of the more general principle that due process requires 
giving notice and an opportunity to be heard to those whose 
rights are being finally determined in an official proceeding, what- 
ever its character. The methods of obtaining jurisdiction that 
will satisfy due process depend upon the character of the judg- 
ment that may be rendered against the defendants in the ac- 
tion. There are judgments or decrees that impose upon the 
defendant a personal liability enforcible against his property 
generally by subsequent executory process or, in some instances, 
against his person by some type of contempt proceeding. There 
are others which involve subjecting particular property belong- 
ing to the defendant to the discharge of those of his personal 
obligations that formed the real subject matter of the suit al- 
though the property was, prior to the commencement of the suit, 
in no sense subject to a specific lien for their pa5ment. The 
other principal type is that which either determines his rights 
in specific property or affects his personal status in some deter- 
minate manner. A suit that leads to a judgment of the kind 
first mentioned is generally called an action in personam; one 
that may result in a judgment of the third kind is called an ac- 
tion in rem; and one in which the judgment belongs to the sec- 
ond class is called an action quasi-in-rem. The jurisdictional 

01 See Cooke t. United States, 267 L.Ed. 565; Scott t. McNeal, 164 U.S. 
U.S. 517, 45 act. 390, 69 REd. 767. 84, 14 S.Ot. 1108, 38 REd. 896. 

ssPennoyer v. Neff, 95 U.S. 714, 24 ssPennoyer t. Neff, 95 U.S. 714, 

24 REd. 565. ' 
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requisites for these various t3q)es of judicial proceedings are 
sufficiently different to require a separate consideration for each 
class. 

Actions in Personam 

The purpose of an action in personam is to obtain a judgment 
imposing upon the defendant a personal obligation to pay the 
plaintiff a sum of money, or to do some act for his benefit such 
as executing a deed under a decree for the specific performance 
of a contract for the sale of land. The majority of the deci- 
sions have involved actions in which a judgment of the former 
type was rendered. A court can validly obtain jurisdiction of 
the defendant in personal actions in any case by actually serv- 
ing him personally within the state with process advising him 
of the proceeding against him and tendering him his day in 
court. This constitutes due process whether the defendant be 
a resident or non-resident. There have been many state deci- 
sions sustaining substituted service upon residents either by 
leaving the process at his home or last known address within 
the state or by publication,*^ but the federal Supreme Court has 
never definitely determined the validity of either form of sub- 
stituted service upon resident defendants in a personal action. 
It has, however, held invalid service by publication in such an 
action in the case of a defendant who, though technically dom- 
iciled within the state, had left it with the intention of estab- 
lishing his home outside it.*s The defendant’s family was stUl 
living within the state. The Court intimated that, in view of 
defendant’s technical position of being still domiciled within the 
state and of the actual presence of his family therein, leaving a 
summons at his last and usual place of abode would, perhaps, 
have been valid. It also affirmed that to dispense with personal 
service the substitute should at least be that which is most like- 
ly to reach the defendant, and held on that basis that service by 
publication was invalid. If these intimations be accepted as 
stating the law, it is quite clear that the right to resort to sub- 
stituted service in the case of resident defendants will be much 
limited, and that only those forms that meet the suggested test 
win be held valid. The test does not entirely exclude resort to 

84 Roberts y. Jacob, 154 Cal. 307, 85 McDonald v. Mabee, 243 U.S. 90, 

97 P. 671 ; State v. Guilbert, 56 Ohio 37 S.Ct. 343, 61 L.£d. 608, I 1 .R.A. 
St 575, 47 N.E. 551, 38 L.E.A. 619, 1917P, 468. 

60 Am.St.Eep. 766. 
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sendee by publication, but the statute permitting it will have 
to carefully guard its use if it is to be sustained. 

It was formerly the universal holding that a court could not 
acquire jurisdiction of a non-resident defendant in a personal ac- 
tion except by personal service of process upon him within the 
state or by his voluntary and general appearance in the case.®® 
This is still the rule for all but certain exceptional cases. The 
cases in which the general rule was first set aside involved stat- 
utes authorizing service of process in the case of non-resident 
defendants upon persons who were by those statutes made their 
agents for the acceptance thereof. It has never been doubted 
that service upon an agent authorized by the defendant to ac- 
cept it would be valid, whether the defendant were a resident 
or non-resident. The agency established by the statutes last 
referred to was one forced upon the defendants by law. A vol- 
untary act on their part was a condition precedent to the ex- 
istence of the statutory agency, but the character of the act 
would scarcely warrant an inference that the defendants ac- 
tually intended to appoint an agent to accept service of proc- 
ess by their doing of such an act. It is, of course, possible to 
take the position that the doing of such act with knowledge that 
a statute annexed thereto the indicated consequence would con- 
vert a fictitious consent into a real consent, but the realities 
of the situation give an air of speciousness to that type of rea- 
soning. The first instance in which such a statute was sustained 
involved one which provided in effect that the operation of a mo- 
tor vehicle over the state’s highways should be deemed equiva- 
lent to the appointment by the non-resident operator of a des- 
ignated state official as his agent for accepting service of proc- 
ess in any action growing out of an accident occurring as a 
result of his operation of such vehicle upon said highways, and 
to an agreement that such service should be as valid as personal 
service of process upon the defendant. The statute was sustained 
on the theory that the operation of such vehicles was a priv- 
ilege which the state might completely deny non-residents, that 
it might require an actual appointment of an agent to accept 
service of process as a condition to its grant of such privilege, 
and that to provide for an implied appointment of such agent 
in the manner provided for by the statute amounted to the same 

26 Grover & Baker Sewing Mach. &2, 34 L.Ed. 670; Permoyer v. Neff, 
Co. V. Badcliffe, 137 U.S. 287, 11 S.Ct. 95 U.S. 714, 24 L.Ed. 566. 
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thing and was, therefore, equally valid.®’ The same general ap- 
proach was adopted to sustain a statute xmder which a personal 
action could be commenced against a non-resident engaged in 
selling securities within the state on a cause of action arising 
out of the business transacted within it by service of process up- 
on any agent engaged in the conduct of such business.®* Such 
statutes would clearly be invalid so far as they permitted per- 
sonal actions to be thus commenced on causes of action not con- 
nected with the conduct on which the agent’s appointment was 
based. Such statutes are also invalid if they fail to make ade- 
quate provision for notifying the defendant that he is being sued. 
Such provision need not absolutely insure that he will be notifled, 
but must be such as to make it reasonably probable that he wiQ 
receive notice thereof.®® In the case of statutes authorizing the 
commencement of personal actions against non-residents doing 
business within a state, this is largely a matter of defining which 
of the non-resident’s representatives within the state are to be 
deemed his agents for accepting service of process. It is quite 
probable that the principles of these cases will be further ex- 
tended, particularly if the theory should be accepted that the 
real basis for their validity is that they are reasonable regula- 
tions of the conduct of non-residents within a state rather than 
conditions that may be validly imposed upon the exercise of 
privileges which a state is free to grant or withhold. The lat- 
ter theory has recently been relied upon to sustain a statute au- 
thorizing the commencement of proceedings for an injunction 
against fraudulent sales of securities against non-residents by 
service of process outside the state.*® 

A state has the power to exclude foreign corporations from 
transacting local business within it, and may, therefore, impose 
any but unconstitutional conditions in giving its consent thereto. 
It generally requires them to either appoint a local agent to ac- 


sTHess V. Pawloski, 274 U.S. 352, 
47 S.Ct. 032, 71 L.Ed. 1091. 

88 HENRY L. DOHERTY & CO. v. 
GOODMAN, 294 U.S. 623, 55 S.Ct, 
653, 79 L.Ed. 1097, Black’s Cas. Con- 

stitutioBal Law, 2d, 719; Stoner v. 
Higginson, 316 Pa. 481, 175 A. 527; 
cl Plexner v. Parson, 248 U.S. 289, 
S9 S.Ct. 97, 63 L.Ed. 250. For a 
discussion of service upon an unin- 
corporated association such as a la- 
bor union, see Operative Plasterers^ 


and Cement Finishers International 
Ass’n of United States and Canada ¥. 
Case, D.C., 93 F.2d 56. 

29Wuchter v. Pizzutti, 276 U.S. IS, 
48 S.Ct. 259, 72 L.Ed. 446, 57 A.L.K. 
1230; Grote v. Rogers, 158 Md. 685, 
149 A. 547 ; State ex rel. Cronkhite 
V. Belden, 193 Wis. 145, 211 N.W. 
916, 214 N.W. 460, 57 A.L.II. 1218. 

so Stevens v. Television, Inc., lH 
N.J.Eq. 306, 162 A. 248. 
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eept service of process in suits against them, or to appoint a des- 
ignated state official as such agent. It is also generally provid- 
ed that in the absence of such appointment, service of process 
may be made upon some designated state officer. The latter 
provision is also applicable where the foreign corporation has 
failed to qualify to do a local business within the state. There 
have been numerous cases involving the validity of service made 
under such statutes in the case of personal actions against such 
corporations. A foreign corporation may be sued to enforce a 
personal liability against it if it is doing business within the state 
in such manner and to such extent as to warrant an inference 
that it is present therein.®’- Due process prohibits a suit against 
it in a foreign state if it is not so present therein.®* Its presence 
is thus an essential jurisdictional prerequisite. The question 
whether a given foreign corporation is so present in a particu- 
lar state depends upon the facts of each case. It may be present 
there although it has never qualified to do a local business there- 
in, merely by virtue of the fact that it is transacting such busi- 
ness within the state.®® The mere solicitation of business may 
not be treated as such,®* but such solicitation accompanied by 
other activities has been held a suflacient basis for an inference 
that a foreign corporation was present within a state.®® A for- 
eign corporation whose entire activities within a state consist of 
interetate or foreign commerce is sufiiciently present within such 
state to be held to be present therein for purposes of service in 
personal actions arising out of such business, and a statute per- 

31 Connecticut Mut. Ijife Ins. Co. mercial Mut. Acc. Co. r, Davis, 213 

Y. Spratley, 172 U.S. 602, 19 S.Ct. 308, U.S. 245, 29 S.Ct. 445, 53 DEd. 782; 

48 L.Ed. 569; Louisville & N. B. Co. Minnesota Commercial Men’s Ass’n 

Y. Chatters, 279 U.S, 320, 49 S.Ct. v. Benn, 261 U.S. 140, 43 S.Ct 293, 

329, 73 L.Ed. 711. 67 L.Ed. 573; People’s Tobacco Co. 

V. American Tobacco Co., 246 U.S. 

32 Simon y. Southern By. Co., 236 79 ^ 3S S.Ct. 233, 62 L.Ed. 587, Ann. 

U.S. 115, 35 S.Ct 255, 59 L.Ed. 492; Cas.19180, 537. 

DM Wayne- Blut Life Ins. Ass’n of 

Indianapolis, Ind., v. McDonough, 204 34 People’s Tobacco Co. y, Ameri- 

U.S. 8 , 27 S.Ct 236, 51 L.Ed. 345 ; can Tobacco Co., 246 U.S. 79, 38 S.Ct, 

Biverside & Dan Biver Cotton Mills 233, 62 L.Ed. 587, Ann,Cas.l9180. 

Y. Menafee, 237 U.S. 189, 35 S.Ct 579, 537; Thurman v. Chicago, M. & St 

59 L.Ed. 910. P. H. Co., 254 Mass. 569, 151 K.E. 

63, 46 A.L.B. 563. 

33 For cases discussing when a for- 
eign corporation can be deemed pres- 35 Dahl v. Collette, Minn., 279 N.W. 
ent within a state, see, in addition to 581. 

the cases cited in footnote 32, Com- 
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mitting suits against it thereon does not violate the commerce 
clause.®® 

The other due process questions to which such statutes have 
given rise have concerned the methods of service upon foreign 
corporations. If the corporation actually appoints an agent with- 
in the state to accept service of process in personal actions 
brought against it within the state, service on such agent is 
valid not only with respect to actions arising out of its business 
therein but also in the case of actions arising out of its busi- 
ness outside the state.®’ An appointment of a designated state 
official by corporate action as required by the statute tinder which 
it was admitted to the state is sometimes held equivalent to the 
appointment of an actual agent. A foreign corporation is not 
denied due process by construing such appointment as consent 
to be sued within the state on causes of action whether arising 
out of business conducted within or without the state.®® In the 
absence of such consent, however, service upon an agent so ap- 
pointed is consistent with due process only with respect to causes 
of action arising out of, or in connection with, the business con- 
ducted withii the state.®* But a cause of action may arise out 
of such business even though it arise in another state, as where 
a railroad is sued by a passenger purchasing his ticket within 
the state for an injury occurring outside of it while travelling 
on such ticket.'** Service upon a designated state official, who 
is not appointed as agent by a foreign corporation and thus de- 
rives his whole authority from the statute, is valid in the case 
of personal actions only where the cause of action arose out of, 
or in connection with, the corporation’s business within the 
state.'*’ It cannot be definitely stated whether due process im- 
poses the same limits where a statute, instead of authorizing 

3a International Harvester Go. v. of Indianapolis, Incl., t. McDonongli, 
Commonwealth of Kentnchy, 234 U. 204 U.S. 8, 27 S.Ct 238, 51 L.Ed, 345 ; 
S. 579, 34 S.Ct. 944, 58 L.Ed. 1479. Lomsvaie & N. H. Co. v. Chatters, 

279 U.S. 320, 49 S.Ot. 329, 73 L.Ed, 

37 Pennsylvania Fire Ins. Co. of 
Philadelphia v. Gold Issue Min. & 

Mill Co., 243 U.S. 93, 37 S.Gt. 344, 61 40 Louisville & N. E. Co. v. Chat- 

L.Ed. 610. ters, 279 U.S. 320, 49 S.Ct; 329, 73 

L.Ed. 711. 

38 Pennsylvania Fire Ins. Co. of 

Philadelphia v. Gold Issue Min. Wayne Mut. Life Ins. Ass’n 

Mill Co., 243 U.S. 93, 37 S.Ot. 344, Indianapolis, Ind., v. McUoiiongh, 

61 L.Ed. 610. S’ S.Ot. 236, 51 L.Ed. 345 ; 
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39 Old Wayne Mut. Life Ins. Ass’n 115, 35 S.Ot. 255, 59 L.Ed. 492. 
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service upon a designated state oflScer, permits service upon one 
who is an agent or representative of the company in connection 
with the business conducted within the state. Such statutes are 
valid as applied to causes of action arising out of the business 
conducted within the state if the agent bears such relation to the 
corporation as to make it highly probable that he would notify 
his principal of the service of process.** It has also been held that 
they are valid if construed to permit the commencement of per- 
sonal actions against a foreign corporation present within the 
state on a transitory cause of action arising outside the state and 
in no manner connected with its business therein.*® This position 
is questionable. A logical implication of the theory of agency on 
which the law in this general field has been developed would limit 
the agent’s authority to the period of his agency. This is the rule 
where the appointment of the agent to accept service of process is 
based on actual consent as distinguished from a consent inferred 
from compliance with a statute requiring the agent’s appointment 
for such purpose.** It appears, however, that the removal of a 
statutory agent as an incident to a foreign corporation’s removal 
from the state, does not prevent subsequent personal actions to 
be commenced against such corporation on causes of action aris- 
ing out of its business within the state, and that due process is 
not violated by authorizing such suits to be commenced by serv- 
ice of process upon a designated state officer even though he was 
not required to notify such corporation thereof.*® But such pro- 
cedure has been held invalid where the corporation had never 
appointed a statutory agent whose authority could have been 
terminated by its withdrawal from the state.*® How far these 
principles would apply to statutes making those representing a 
foreign corporation in its business transacted within a state 
agents to accept service of process in personal actions against 
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it arising out of such business has not been determined. It seems 
to be unnecessary for statutes permitting service upon for- 
eign corporations to require the statutory designee to notify 
the coi’poration.^’ It should be noted that due process does not 
require a state to provide a procedure for subjecting foreign 
corporations doing business within it to suits therein on transi- 
tory causes of action arising outside the state.^® 

Actmns Quasi-In-Eem 

The purpose of a proceeding quasi-in-rem is to satisfy a per- 
sonal claim against a defendant, upon whom it is impossible to 
make the service of process required for a personal action, by 
applying to its discharge such of the defendant’s property as 
lies within the state. It differs from a proceeding-in-rem in that 
its principal aim is not the determination of conflicting claims to 
specific pi’operty but to secure satisfaction of a pecuniary demand 
against the defendant. It is usually invoked where the debtor is 
a non-resident who cannot be compelled to answer a personal 
action against him for the recovery of the amount due from him. 
A proceeding of this character is generally justified as an asser- 
tion by a state of its power to deal with property within its bor- 
ders. It can, accordingly, be invoked only with respect to prop- 
erty that is within the state. Due process requires that the prop- 
erty which it is proposed to apply to the discharge of the personal 
obligation of the owner be seized at the commencement of the 
suit, and that the owner be given reasonable notice thereof and 
of the plaintiff’s claim and a reasonable opportunity to be heard.*® 
The seizure of the property or res must be made on the com- 
mencement of the proceedings.*® The method in which such 
seizure must be effected varies with the character of the prop- 
erty. If it consists of bank deposits seizure may be validly ef- 
fected by personally serving upon the bank notice of the pro- 
ceedings** or by serving it with a preliminary order enjoining 


47 See Washington ex reL Bond & 
Goodwin & Trucker t. Superior Court 
of Washington for Spokane County, 
2S9 U,S. 361, 53 S.Ct. 624, 77 Ir.Ed. 
1250. ' 

48 Missouri Pac. E. Co. ■ w Claren- 
don Boat Oar Go., 257 U.S. 533, 42 
S.Ct. 210, 66 L.Ed. 354. For a dis- 
cussion of service upon domestic cor- 
porations in personal actions against 


them, see Straub v, Lyman Land & 
Investment Co., 30 S.D. 310, 138 N. 
W. 957, 46 L.R.A.,N.S., 941. 

49 Security Sav. Bank v. State of 
California, 263 U.S. 282, 44 S.Ct 108, 
es L.Ed. 301, 31 A.L.E. 391. 
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Neff, 95 U.S. 714, 24 L.Ed. 565. 
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it from paying out any part thereof.®* It may also be effected by 
serving notice of garnishment upon the debtor of one against 
whom the proceedings are being commenced.®* Any procedure 
that has the effect of attaching the property and bringing it 
within the jurisdiction of the court for disposition in accordance 
with its decision on the claim to whose payment it is soxight to 
be applied is sufficient.®^ There are, however, other conditions 
that must be met to satisfy the demands of due process. The 
defendant owner of the seized property is entitled to notice of 
the proceedings in order that he may have an opportunity to be 
heard on the claim to whose pasnnent the property is sought 
to be applied.®® This requires some form of service of proper 
process upon him. Service by publication is valid in the case 
of non-residents.®* It has not been fully determined how far, 
and imder what conditions, it would be valid for resident defend- 
ants. There would seem to be no good reason for not permitting 
it under proper safeguards such as requiring personal service 
where his whereabouts are known, another form of substituted 
semce than publication where that would be the most likely to 
reach him, and service by publication only as a last resort.®’ It 
has been held that, in the case of a contempt proceeding by the 
United States to collect a fine imposed upon an absent defend- 
ant, due process is satisfied by personal service upon him in a 
foreign country by an officer or employee of the United States of 
process in both the principal proceedings and the proceedings 
to forfeit the seized property in payment of the fine imposed up- 
on him in the principal proceedings.®* The result was based on 
the duty of a federal citizen to obey a summons from the United 
States to return to it on its demand, and would probably not be 
sustained if a state attempted such proceedings. 


California, 263 U.S. 282, 44 S.Ot lOS, 
6S Ii.E(i. 301, 31 SOI. 

K2 PENNINGTON v. FOURTH NAT. 
BANK OF CINCINNATI, OHIO, 243 
U.S. 269, 37 S.Ct. 282, 61 L.Ed. 713, 
L.R.A.1917P, 1159, Black’s Cas. Con- 
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6S See Harris v. Balk, 198 U.S. 215, 
25 S.Ct. 626, 49 L.Ed. 1023, 3 Ann. 
Cas. 1084. 
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141 A. 699. 
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Proceedings in Bern 

The purpose of one of the usual types of proceedings in rem 
is to determine claims to property situated within the state. Due 
process in these proceedings also requires the property in ques- 
tion to be seized at the commencement of the proceedings, and 
that those whose interests are to be affected by the judgment be 
given reasonable notice and an opportunity to be heard.®® The 
problem of seizure of the property is similar to that in the case 
of proceedings quasi-in-rem. The notice required by due process 
varies with the position of those having possible adverse claims 
in the property. Due process is satisfied by a procedure that 
requires actual personal service upon known resident claimants, 
and service by publication in the case of unknown claimants ur 
non-residents beyond the state’s jurisdiction.®* The notice should 
contain a sufficient description of the property to identify it to 
possible adverse claimants.*^ Procedures similar to this have 
been sustained in proceedings for the administration of the es- 
tates of persons dying intestate and without heirs,*® proceedings 
for the administration of the estates of persons who have not 
been heard from for a sufficiently long period to create a rebut- 
table presumption of their death,*® and in proceedings to quiet 
title to realty.®* It is customary in proceedings to administer the 
estates of absent persons to protect their rights in case of their 
return, and due process would undoubtedly require this. 

The other principal class of proceeding in rem are those com- 
menced for the purpose of determining matters of personal sta- 
tus. Divorce proceedings belong in this class. The marital re- 
lation is treated as the res. This must be within the jurisdic- 
tion of both the state and of the court in which the proceedings 
are had. There is some uncertainty as to what facts will suf- 
fice to give a state jurisdiction to have its courts render an ef- 
fective decree of divorce entitled to full faith and credit in oth- 
er states. It is, however, generally held that it cannot do so 
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unless it is the domicile of at least one of the parties to the pro- 
ceedings, The confusion concerns the situation in which one of 
the parties is assumed to be domiciled in the state of which the 
defendant in the proceedings is a non-resident. The issue is as 
to the jurisdiction of the state and its courts of the subject-mat- 
ter of the action. Due process, however, also requires some form 
of notice and opportunity to be heard by the defendant. Notice 
by publication satisfies due process in the case of non-resident 
defendants, and, perhaps, in that of resident defendants where 
actual or other forms of substituted service are impossible.®® 

Effect of Appearance 

A personal appearance by the defendant, if general, is always 
sufficient to confer jurisdiction over him upon a court, regard- 
less of the nature of the proceedings. Statutes have sometimes 
been enacted that defendants appearing specially to contest the 
jurisdiction of the court shall by that act submit themselves as 
fully to the jurisdiction of the court as would their general ap- 
pearance in the case. These statutes do not deny the defend- 
ants due process.®® It has also been held that a statute permit- 
ting a non-resident, who has commenced a personal action against 
a resident defendant, to be served in a cross-action by service 
upon his attorney in the main action does not deny him due 
process.®’’ A person once within a court’s jurisdiction remains 
therein for purposes of the entire proceeding.®® 


JURY TRIAL IN CIVIL CASES 

339. The Seventh Amendment to the federal Constitution provides 

that “In suits at the common law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury, shall 
be otherwise re-examined in any court of the United States, 
than according to the rules of the common law.” 

340. The constitutions of many of the states also secure to suitors 

a right of trial by jury in civil cases with varying degrees 
of completeness. 


66 This whole matter is discussed 
in Chapter 5, Section 100, to which 
reference is hereby made. 

66 York v. State of Texas, 137 U.S. 
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Jury Trial in Federal Courts 

The provisions of the Seventh Amendment apply only to the 
trial of suits at the common law in federal courts, including the 
courts of those of the territories of the United States that have 
been incorporated within it.®® They do not apply to such trials 
in state courts even when the rights which the plaintiff seeks 
to enforce therein originate in federal legislation.’® A federal 
statute that permits the enforcement of such rights in state 
courts does not transform those courts into federal courts for 
the purpose of trying such cases, and the view that the Seventh 
Amendment would apply to their trial of such cases on that 
theory has been rejected.’^ It should be noted, however, that 
that part of the Amendment which limits the manner for the 
re-examination in a federal court of facts tried by a jury is not 
limited to the cases in which the facts have once been tried by 
a jury in a federal court, but includes those in which they have 
once been tried by a state court. Thus a federal statute has 
been held to violate this provision which authorized the removal 
of certain suits against federal officers from state courts to fed- 
eral courts for a trial de novo in the latter even though a ver- 
dict had already been rendered in the case in the state court and 
judgment entered on its basis.’® The Supreme Court has also 
held that said provision prohibits its re-examination of facts 
tried by a jury in a state court when the judgment therein is 
brought before it for review.’® The limitation on the re-examina- 
tion of facts tried by a jury is one on the federal courts only, 
but it applies whether the facts were originally tried by another 
federal court or a state court. 

The right to a jury trial is not extended to all civil actions but 
only to suits at the common law where the value in controversy 
exceeds twenty dollars. The courts have been guided almost 
entirely by historical considerations in determining what pro- 
ceedings are to be deemed suits at the common law. This has 
been based on the theory that the purpose of the Seventh Amend- 
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merit was to preserve the right of jury trial as it existed under 
the English common law when the Amendment was adopted. 
The distinctions between suits at the common law and proceed- 
ings in equity and in admiralty had been established in that law 
long before the adoption of the Amendment. It has, according- 
ly, been stated, and never disputed, that suits of equity or ad- 
miralty jurisdiction are not within its provisions.’^ A person’s 
rights under it are not violated by denying hhn the right to sue 
at law in a federal court on a claim against the receiver of rail- 
road properties without the consent of the court in which the 
receivership proceedings were being conducted.’® The proceed- 
ings authorized by the various bankruptcy acts are not suits at 
the common law, and hence a person’s constitutional right to a 
jury trial is not infringed by authorizing the court to examine 
and set aside transfers of property made by the bankrupt to his 
counsel for services to be rendered.’® Proceedings for the col- 
lection of governmental revenues are not deemed suits at com- 
mon law, and a statute making an executive official’s appraisal 
of the value of dutiable imports final does not violate the im- 
porter’s right to a jury trial by depriving him of a right to have 
a jury decide that issue.” The proceedings provided for sub- 
mitting claims against the government to judicial determination 
have never been considered suits at common law, and hence no 
jmy trial need be ‘provided for therein. This has been held to 
extend not only to the issue of the amount claimed from the gov- 
ernment but also to any set-offs or counterclaims which the 
government may assert therein. No jury is, therefore, required 
to pass on the latter issues.’® The Court in the last two cases 
cited reinforced its decision by invoking the power of the govern- 
ment to impose conditions upon the right to import in the one, 
and on the privilege of suing the United States in the other, 
line with the case last cited is that holding that a statutory pro- 
ceeding authorized by a territorial legislature for the settlement 
of moral claims against one of its municipalities was not a suit 
at common law and that, therefore, the municipality was not 
entitled by the Seventh Amendment to have a jury determine 
the amount of such claims against it’® There was no right to a 

Parsons v. Bedford, 3 Pet. 433, 7 77 Auflfmordt T. Hedden, 137 U.S. 

L.Ed. 732. 310, 11 S.Ot 103, 34 L.Bd. 674. 
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jxiry trial in suits in eqmty, although the court could in its dis- 
cretion call upon a jury to assist it in the decision of issues of 
fact. The fact that proceedings for the cancellation of natur- 
alization certificates for fraud in their procurement are in the 
nature of equitable proceedings has been held the basis for a 
denial that the Seventh Amendment requires a jury trial there- 
in.®® The Supreme Court has, however, refused to permit the 
Seventh Amendment to be impaired through the device of per- 
mitting proceedings for the enforcement of legal rights, as dis- 
tinguished from equitable rights, in courts of equity. It has held 
that, whenever a court of law is competent to take cognizance of 
a right, and has power to proceed to a judgment which affords 
plaintiff a plain and complete remedy without the intervention 
of a court of equity, the plaintiff must proceed at law because 
the defendant has a constitutional right to have a jury decide 
the issues of fact involved in such a controversy. An action for 
the recovery of the possession of real property, including dam- 
ages for withholding it, must accordingly be brought in a court 
of law.®^ Nor may the Amendment be circumvented by a pro- 
ceeding permitting the blending of a claim cognizable at law 
with one cognizable in equity. Hence a state statute permitting 
the union in a single equitable proceeding of a demand for a sim- 
ple contract debt and a demand to set aside an alleged fraudulent 
conveyance has been held to violate the Amendment so far as 
it was sought to bring such proceedings in a federal court.®* The 
Supreme Court admitted that the states have power to create 
equitable rights where none existed under English law at the 
time of the adoption of this Amendment, and that such rights 
were enforceable in the federal courts in proper cases, but also 
held that the Amendment itself limited the extent to which fed- 
eral courts could validly be permitted to enforce such rights. 
It should also be noted that the Amendment operates as a lim- 
it on the power of Congress to require federal courts to con- 
form their practice and procedure to that prevailing under the 
law of the state in which they sit.»® The Seventh Amendment 
does not, however, guarantee a right to a jury trial in every 
case where the action is one for the enforcement of a legal, as 
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distinguished from an equitable, right. A trial by a jury of 
twelve men before a justice of the peace was unknown in Eng- 
land and America when the United States became independent, 
and is, accordingly, held not to be a trial by jury withm the 
meaning of the Seventh Amendment. The facts tried by a jury 
before a justice of the peace in the District of Columbia may, 
therefore, be re-examined by a jury in a court of general juris- 
diction to which an appeal lies from the judgment entered in the 
court of the justice of the peace.®* There are also certain sum- 
mary proceedings in which no jury trial is required. It has thus 
been held that a stunmary judgment may be entered against 
the sureties on an appeal bond for the payment of a deficiency 
in a proceeding to foreclose a lien on the theory that the sure- 
ties had submitted themselves to be governed by the court’s 
rules in this matter by becoming sureties.*® The foregoing cas- 
es reveal the extent to which historical considerations have shap- 
ed the law defining what are suits at the common law within 
the meaning of the Seventh Amendment. 

The next matter to be considered is what satisfies the require- 
ments of the Seventh Amendment in the cases in which it re- 
quires a jury trial. It is a right to a “jury of twelve persons in 
the presence and under the superintendence of a judge empow- 
ered to instruct them on the law and advise them on the facts, 
and (except on acquittal of a criminal charge) to set aside their 
verdict if in his opinion it is against the law or the evidence.’’ *® 
It does not require the retention of the old forms under which 
the common law insured the jury an opportunity to decide is- 
sues of fact. Hence the right is not violated by the appoint- 
ment by a federal court of an auditor in aid of jury trials in 
cases involving long and complicated accoxmts where his find- 
ings are not made final but the ultimate decision is still left with 
the jury.*’' The procedure would be clearly invalid if the audi- 
tor’s findings were required to be treated as final by the jury. 
Nor does it prevent the legislature from creating rebuttable pre- 
sumptions as rules of evidence, since here too the ultimate de- 
cision on the facts of a given case remains with the jury.** It 

SiCapUal Traction Co. v. Hof, 174 86 Capital Traction Co. T. Hof, 174 
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does, however, involve permitting the jury to hear all the evi- 
dence, and hence a proceeding in which the trial judge directed a 
verdict for the plaintiff on the basis of testimony given in an- 
other trial, which both parties had agreed to accept as a basis 
for the decision in their case, denies the defendant his constitu- 
tional right to a jury trial where said testimony was not read to 
the jury.®* Such a procedure is not validated merely because 
the trial judge considered that the evidence required a verdict 
for the plaintiff. Moreover, all of the issues of fact must be sub- 
mitted to the jury. Hence where a jury returns a special verdict 
consisting of responses to questions propounded by the judge 
but which embrace a part only of the issues of fact involved in 
the case, a judgment based thereon and on “facts conceded or 
not disputed upon the trial” is invalid. It was held that such 
procedure eimounted to submitting part of the facts only to the 
jury, and thus violated the constitutional right to a jury trial 
of the defendant against whom the judgment was rendered.®® 
However, a statute authorizing special findings of fact by the 
jury, and providing for a judgment based upon them if they are 
consistent with the general verdict, does not violate the right to 
a jury trial guaranteed by the Seventh Amendment.®^ The right 
guciranteed by that Amendment clearly does not require submis- 
sion to a second jury of an issue once tried to a jury. Hence, 
where issues of fact are severable, a new trial may validly be 
granted as to some of the issues of fact without a resubmission 
of the others.®* That Amendment furthermore requires that the 
jury’s verdict be uneinimous. Hence a territorial law permitting 
a verdict by less than eiU the members of a jury composed of 
twelve persons violates it, and an Act of Congress attempting 
to confer upon a territorial legislature the power to enact a law 
permitting such a procedure would itself violate the Amend- 
ment.®® The Amendment does not prohibit judicial or legisla- 
tive regulation of procedure governing the methods of arriving 
at an issue. Hence a rule of court authorizing judgment for 
plaintiff in contract actions for defendant’s failure to file an af- 
fidavit of defense where the plaintiff has filed an affidavit in sup- 
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port of his complaint does not deprive the defendant of his con- 
stitutional right to a jury trial.»« It has also been held not to be 
denied by an Act of Congress which required appellants from a 
decision of a court of a justice of the peace in the District of Co- 
lumbia to give security for the payment of the judgment appealed 
from as a condition to the right to appeal it to the trial court of 
general jurisdiction to which appeals were allowed for purposes 
of a trial de novo.®® It should be noted that ah of the cases here- 
in considered involved suits in which the amount in controversy 
exceeded twenty dollars. 

The Seventh Amendment has given rise to important ques- 
tions concerning the powers of the trial judge in a case in which 
it requires a jury trial. His power to instruct the jury on the 
law and advise them on the facts is universally admitted, as is 
his power to set aside their verdict and order a new trial if in 
his opinion it is against the law or the evidence.®® The question 
of how far the trial judge may validly condition the grant or 
refusal of a new trial upon conditions involving a modification of 
the amount of the damages awarded by the jury’s verdict has 
been passed upon by the Supreme Court in two important cases. 
In the first of them the court denied the defendant’s motion with- 
out his consent on condition that the successful plaintiff remit 
a part of the damages awarded him, a condition which the plain- 
tiff accepted. The defendant contended that this was invalid 
as involving a review of the facts tried by a jury in a manner 
not according to the rules of the common law. The procedure 
was held not to violate the Seventh Amendment since the trial 
court was stated always to have had the power to set aside 
an excessive verdict and that the procedure involved in the case 
was merely an exercise of the same power in a lesser degree.®® 
In the second of the cases the plaintiff moved for a new trial on 
the ground of the inadequacy of the damages awarded him by 
the verdict. The motion was denied on condition that the de- 
fendant consent to an increased amount, which he did. The 
plaintiff’s consent was neither asked nor given. The Supreme 
Court decided that there existed no historical basis for the ex- 
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ercise of such a power by the trial judge, and that the plaintiff 
had been denied his constitutional right to a jury trial on the is- 
sue of damages. The earlier case was distinguished on the 
pounds that in it the jury had actually passed on the amount of 
the damages allowed whereas in the instant case it had not done 
so. The majority of the court refused to construe the Seventh 
Amendment in the light of a theory that the common law is a 
developing body of law.®® A minority opinion relies in part up- 
on that theory. 

The trial judge possesses other powers the exercise of which 
have been held not to violate this Amendment. He may, after 
all the evidence is in, direct the jury to return a verdict for ei- 
ther party unconditionally,®® or, after the plaintiff’s case is closed, 
unconditionally direct a verdict for the defendant on the ground 
that the plaintiff has not proved his case and that a verdict for 
him would have to be set aside as a matter of law.^ The jury 
is in such cases deemed in law to be deciding the issues of fact 
when it returns a verdict in pursuance of such directions, and a 
judgment based thereon is valid. It is somewhat uncertain as 
to whether the trial judge may, consistently with the Seventh 
Amendment, enter a non-suit against the plaintiff after he has 
closed the case and enter a judgment on the merits for the de- 
fendant. A decision which seemed to hold that such procedure 
was valid ® was subsequently construed as merely holding that 
such proceeding was not invalid if the plaintiff is not thereby 
prevented from suing again on the same cause of action.® The 
latter decision left no doubt that the Court deemed such pro- 
cedure to violate the Seventh Amendment. The case is also im- 
portant in its bearing on the problem of the power of the trial 
court to give judgment for one of the parties when the jury has 
rendered a verdict for the other. The Seventh Amendment pro- 
hibits a trial judge from so doing where the verdict is taken 
unconditionally since this is held to involve the judge’s substitu- 
tion of himself for the jury in ascertaining the facts of the case.* 

98 Dimiclv V. Scliiedt, 293 U.S. 474, 2 Coughran v* Bigelow, 164 D.S. 

55 S.Ct. 296, 79 L.Ed. 643. 301, 17 S.Ct. 117, 41 L.Ed. 442. 

99 Treat Mfg. Co. y. Standard Steel 3 Slocum v. New York Life Ins. Co., 

& Iron Co., 157 U.S. 674, 15 S.Ct. 228 U.S. 364, 33 S.Ct. 523, 57 L.Ed. 
718, 39 L.Ed. 853. 879, Ann.Cas.l014D, 1029. 

iSee Baylis v. Traveler’s Ins. Co., 4 Pedersen v. Delaware, L, & W. 
113 U.S. 316, 5 S.Ct 494, 2$ L.Ed. E. Go., 229 U.S. 146, 33 S.Ct. 648, 57 
989. L.Ed. 1125, Ann.Gas.l9l40, 153. See 


§§ 839-340 


JURY TRIAL IN CIVIL CASES 


873 


It has also been held that the right to a jury trial is violate^ 
where, after the trial judge had directed a verdict for the plain- 
tiff subject to his opinion whether the facts proved were suffi- 
cient to render the defendant liable, he entered a judgment for 
the defendant notwithstanding said directed verdict.® It has, 
however, been stated that there existed a common law practice 
of reserving questions of law arising during the trial by jury 
and taking verdicts subject to ultimate rulings on the reserved 
questions, and that the reservation carried with it the authority 
to make such ultimate disposition of the case as might be essen- 
tial, under the rulings on the reserved questions, including the 
right to non-suit the plaintiff where he had obtained a verdict, 
entering a verdict or judgment for one party where the jury 
had given a verdict for the other, or making other essential adr 
justments.® This would thus permit a judgment to be entered 
contrary to the verdict under the circumstances indicated, and 
would appear to make the decision in Bayliss v. Traveller’s In- 
surance Co. of doubtful present authority. The general prin- 
ciple stated above was enunciated in a case involving the power 
of an appellate court to direct the trial court to enter a judgment 
contrary to the verdict of the jury which had been in favor of 
the plaintiff but taken subject to the reservation of motions by 
the defendant for a dismissal of the complaint and for a directed 
verdict in his favor. The trial court denied the motions and 
entered judgment on the verdict which the appellate court re- 
versed with directions for a new trial. That court had refused 
to direct the trial court to render judgment for the appellant in 
reliance upon an earlier Supreme Court decision holding that 
such action would involve a violation of the Seventh Amendment 
as constituting a re-examination of the facts tried by a jury by a 
method other than according to the rules of the common law.’’ 
Despite that decision the Supreme Court held that the appellate 
court should have directed the trial court to dismiss the case 
on its merits notwithstanding the verdict.® The earlier decision 

also Slocum v. New York Life Ins. Black’s Oas. Constitutional Law, 2d, 
Co., 228 U.S. 361, 33 S.Ct. 523, 5T L. 724. 

Ed. 879, Ann.Cas.l914D, 1029. 

7 Slocum T. New York Life Ins. 

SBaylis r. Traveler’s Ins. Co., 113 Co., 228 U.S. 364, 33 S.Ct. 523, 57 L. 
U.S. 316, 5 S.Ct. 494, 28 L.Ed. 989. Ed. 879, Ann.Cas.l914D, 1029. 

6 BALTIMORE & CAROLINA 8 BALTIMORE & CAROLINA 
LINE, INC., V. REDMAN, 296 U.S. LINE, INC., v. REDMAN, 296 U.S. 
654, 55 S.Ct. 890, 79 L.Ed. 1636, 654, 65 S.Ct 890, 79 L.Ed. 1636, 
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was held applicable only where the jury’s verdict had been ren- 
dered unconditionally, and the application of the rule within those 
limits has been recently reaffirmed.® It had once been stated, in 
construing the latter part of the Seventh Amendment, that the 
common law method for the re-examination of the facts once 
tried to a jury was by the trial court’s grant of a new trial or 
by an appellate court’s direction thereof by reason of some er- 
ror of law committed in the trial.^® The methods considered 
above must now be added thereto.^ 

The preceding discussion has considered what the Seventh 
Amendment requires. The Congress may at any time author- 
ize jury trials in civil cases where that Amendment would not 
demand it. The constitutional right to a jury trial may be waived 
by the party entitled thereto, but courts are slow to 3tod a Weav- 
er thereof 

Jury Trials in State Courts 

No provision of the federsil Constitution requires a state to 
grant a jury trial in civil cases in its courts.^® The constitutions 
of many of the states, however, preserve the right to a jury trial. 
The process of defining the scope of such provisions is very sim- 
ilar to that adopted in defining the scope of the Seventh Amend- 
ment. Statutes at times create new remedies in addition to, or 
in substitution for, existing common law remedies. Workmen’s 
compensation acts illustrate statutes of that type. State con- 
stitutional provisions protecting the right to a jury trial are gen- 
erally held not violated by denying the right to a jury trial in pro- 
ceedings for the enforcement of such remedies.^ The constitu- 
tions of many of the states have altered the number of persons 
that shall compose a jury, and also the rule requiring the verdict 
to be unanimous. The result has been that each state constitu- 

Black^s Cas. Constitutional Law, 2d, gee -®tna Ins. Co. y. Kennedy, 

724. 301 U.a 389, 57 S.Ct. 809, 81 L.Ed. 

1177. 

9 Aetna Ins. Co. v. Kennedy, 301 

i:.S. 389, 57 S.Ct. 809, 81 L.Ed. 1177. See Walker v. Sauvinet, 92 U.S. 

90, 23 L.Ed. 678 ; Southern K. Co. v. 

10 See Parsons t, Bedford, 3 City of Durham, 266 U.S. 178, 45 S. 

433, 7 L.Ed. 732, Ct. 51, 69 L.Ed, 231. 

11 For another discussion of this 14 Grand Trunk Western R. Co, ¥. 

part of the Seventh Amendment, U.S. Industrial Commission, 291 Hi. 167, 
C.A.Const„ see Capital Traction Co. 125 N.E. 748; DeMay v. Liberty 
Y. Hof, 174 U.S. 1, 19 S.Ct 580, 43 L. Foundry Co., 327 Mo. 495, 37 S.W.2d 
Ed. 873. ■ em. 
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tion constitutes a separate problem. Space prevents any detailed 
consideration thereof.^® 


15 For cases discnssing varions 
state' constitutional provisions, see 
Coffin V. Coffin, 55 Me. 361; Cassidy 
V. Sullivan, 64 Cal. 266, 28 P. 234; 
Bellows V. Bellows, 58 N.H, 60 ; Gen- 


eral Inv. Co. T. Iiiterborougli Rapid 
Transit Co., 235 N.Y. 133, 139 H.B» 
216; Peoples Wayne County Bank 
V. Wolverine Box Co., 250 Mich. 273, 
230 N.W. 170, 69 A.I..R. 1024. 
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BORROWING POWDER, FEDERAL, 219, 223, 225, 220. 

BUSINESS, REGULATION OP, 465-499. 
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CAPITAL GAINS AS INCOME UNDER SIXTEENTH AMENDMENT, 196- 
198. 

CASES AFFECTING AMBASSADORS AND CONSULS, 

See Federal Judicial Power, 

CHAIN STORE TAXES, 671. 

CITIZENSHIP, FEDERAL, 

Involuntary expatriation, 378. 

Naturalization of aliens, 377, 378. 

Privileges and immunities of, 

Comparison with interstate privileges and immunities, 449, 

Protection against state action, 446, 447. 

What held not to be, 447, 448. 

What held to be, 447-449. 

Eight of expatriation, 378. 

Who are citizens of United States, 376, 377. 

CITIZENSHIP, STATE, . . 

See Interstate Privileges and Immunities Clause. 

CIVIL PROCEEDINGS, DUE PROCESS IN, 

Due process and jurisdiction of courts, 

Jurisdiction of defendant, 

Actions in personam, 856-862. 

Actions in rem, 864, 

Actions Quasi-in-rem, 862, 863. 

Divorce proceedings, 864, 865. 

Effect of defendant's appearance upon, 865. 

Jurisdiction of subject matter of suit, 855. 

Enforcement of law In civil proceedings. 

Analysis of proceedings, 822, 823. 

Constitutional limitations applicable to, 823, 824. 

Judicial decision, how far required, 

Administrative finality, when invalid, 842, 843. 

Issues of constitutional fact, required on, 843, 846-849. 

Issues of fact, not required on, 844, 845. 

Issues of law, generally required on, 843, 844. 

Judicial review of administrative fact decisions, 846-849. 

Regulating judicial review of administrative decisions, 

Penalties to discourage resort to, 849. 

Prohibiting introduction of new evidence in review proceeding, 
850. 

Review of summary executive or administrative proceedings, 851-854. 
Judicial proceedings, 

Procedural requirements 6f due process apply to, 854, 855. 

Regulating right to be heard in, 834-837. 

Vicarious hearing, validity of, 837-840. 

Jury trials in, . 

Trials in federal courts, 866-874. 

Trials in state courts, 874, 875. 

Necessity of impartial tribunal, 824, 825. 

Notice and hearing. 

Oases in which not required, 

Administrative decisions subject to complete Judicial review, 
827, 828. 

Administrative rate fixing, 830. ' 

Administrative rule-making, 830* 

Supplemental judicial proceedings, 826, 827. 

Due process generally requires, 825. 
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CIVIL :,-FROGEBDINGS, DUE PROCESS IN— Continued 
Notice and hearing — Continued 
Regulating right to hearing, 

In judicial proceedings, 834, 835. 

Legislative creation of presumptions, 835. 

Striking answer for failure to obey court order, 838. 

Vicarious hearings, validity of. 

Findings made in a case between other parties, 837, 838, 840. 
Shareholders, when bound by proceedings against corporation^ 
838, 839. 

What deemed adequate notice, 825, 826. 

What included in right to hearing, 

Judicial hearing not always required, 833, 840. 

Matters as to which right exists, 833. 

Right of argument, 832, 833. 

Right to be advised of opponent’s claims, 831, 832. 

Right to he represented by own counsel, 830, 831. 

Right to defend against opponent’s claims, 831, 832. 

Right to have case decided on basis of evidence, 832« 

Waiver of notice and hearing, 841. 

CIVIL RETROSPECTIVE LAWS, 548-551. 

CIVIL SERVICE LAWS, 410. 

COLLECTIVE BARGAINING, 

Due process in relation to, 510-512. 

Federal legislation concerning, 265-270. 

COMMERCE POWER, FEDERAL, 

Abandonment of local services, power of Congress overj 254, 255. 

As basis of federal police power, 246-248. 

Bills of lading, power of Congress as to, 253. 

Conflicting state regulations, invalidity of, 285, 286. 

Discriminatory state regulations, invalidity of, 283. 

Due process as limit upon, 274, 275. 

Effect of grant of, on state power, 278-284. 

Exercise of, efl’ect on state power to regulate, 278. 

Expansion of state power by exercise of, 

Extent of said power, 286-289. 

Limits upon said power, 289, 290. 

Extent to which it is concurrent, 279-281. 

Extent to which it is exclusive, 279-281. 

Federal control of stockyards, 258, 259. 

Federal control over labor relations, 

Labor engaged in interstate commerce, 

Collective bargaining, 265, 266. 

Compulsory retirement pensions, 264, 265. 

Federal Employers’ Liability Act, 262, 263. 

Hours of labor, 263. 

Wages, 264. 

Labor not engaged in interstate commerce, 

Collective bargaining, 266. 

Labor engaged in production, 267-269. 

National Labor Relations Act, 267-269. 

Wages, 264. 

Foreign commerce, federal power over, 270, 271. 

Freedom of press in relation to, 276. 

Grant of, effect on state powers, 

Nature of power as factor in, 279. 
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COMMERCE POWEE, PEDBRAI^-~Continiied ... r. 

Grant of, effect on state powers — Continued 

Protection of state Interests as factor in, 281, 282, 284 
Subject of commerce as a factor in, 279-281. 

Tests of validity of state regulations, 2S1-2S4. 

Grant of, to Congress, 228, , 

Instrumentalities of commerce, power of Congress to proyide, 
Bridges, 250. 

Highways, 249. 

Improvements of navigation, 250. 

Interstate commerce, power of Congress to regulate, 252, 253. 
Prohibition of, 241-247. 

Intrastate rates, power of Congress over, 253, 254. 

Regulation of, 251. 

Navigable waters of the United States, 

Extent of federal power over, 272, 273, 

Federal power over, basis of, 271. 

What constitute, 272. 

Production, federal power over, 260-262. 

Promotion of adequate transportation system, 255. 

Protecting commerce against strikes, 258. 

Protection of commerce against monopoly, 257, 268. 

Radio broadcasting, licensing of, 257. 

Recapture of earnings of railroads, 255, 256. 

Regulation of commerce, what is, 

General meaning of, 238, 239. 

Prohibition as regulation, 

Absolute prohibitions, 240, 241. 

Character of articles as factor, 244, 245, 

Conditional prohibitions, 241, 242. 

Discussion of specific instances of, 243, 246, 247. 

Limited prohibitions, 241, 242. 

Limits on power of prohibition, 242-244 
State policies as factors, 245. 

Regulation of commodity markets, 259, 260. 

Regulation of interstate transportation, 251, 252. 

Regulation of prices of goods in interstate commerce, 261. 
Trade-marks, 362. 

What is interstate commerce, 

Activities related to transportation, 234 
Commercial intercourse, 235-237. 

Insurance, 237. 

Navigation, 230. 

Non-commercial intercourse, 237. 

Ti’ansportation, 231-233. 

COMMODITY MARKETS, FEDERAL REGULATION OF, 259, 260. 
COMMON LAW RIGHTS, DUE' PROCESS AND, 545-547. 
CONPISOATORY RATES PROHIBITED, 491-496. 
CONFRONTATION,' EIGHT OF, ,796, 797.. : , 

OONGRBSS, ; 

See, also, Federal Legislative Powers 
■ Adjournments of, 156, ' 

Auxiliary powers of, 

Compelling attendance of non-members, 161-163, 

Contempt proceedings against non-members, 160-163. 

Inquiry and investigation, 160, 161. 

Bottschaefee Const.Law— 60 
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CONGRESS— Continued 

Auxiliary powers of— Continued 
Legislation to protect itself, 1^. 

Punisliment of persons guilty of contempt, 163« 

Composition of, 152. 

Each house determines own membership, 155. 

Election of Representatives, 152-155. 

Election of Senators, 152-1^. 

Federal control of primaries choosing candidates for members, 154, 155. 
Federal Corrupt Practices Act, validity of^ 154, 155. 

Filling vacancies in membership, 155, 

Legislative power vested in, 152. 

Legislative process in, 

Appropriation bills, 157. 

In general, 157. 

Orders and resolutions, 159, 160. 

Pocket veto, 158, 159. 

President’s part in, 158, 159. 

President’s veto power, 157-160. 

Revenue bills, 157. 

Organization and government of, 156. 

Privileges and immunities of members, 156, 157. 

Qualifications of electors of members, 158, 

Qualifications of Representatives, 152. 

Qualifications of Senators, 152. 

Scope of legislative powers of, 164-169. 

Time and place of meeting, 153. 

Time, place, and manner of electing members, 153L 

CONSTITUTION, 

See, also, Amendment. 

Amendment of, 

Functions of amendment process, 9. 

As grant of power, 

Constitution of United States, 10, 12. 

State constitutions, 10-12. 

As limitations on power, 

Constitution of United States, 11, 12, 

State constitutions, 11, 12, 

Construction of, 

A judicial function, 1, 

Federal Constitution by federal courts is final, 15, 16. 

Of state constitutions, 11. 

Of the Constitution of the United States, 11. 

State constitution by state’s own court is final, 14, 15, 

Contents of, 6. 

Defined, 5. . 

Enforcement of, 

Federal Constitution by state courts, 15. 

Judicial duty and power to enforce constitutions, IZ, 

State constitutions by federal courts, 14. 

Functions of, 

As limit on power of government, 8. 

As limit on power of people, 8. 

Of states, 

As grants of power, 10-12. 

As limitation on powers, 11, 12. 

Limitations upon, by federal Constitution, 10. 
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CONSTITUTION---<3ontmiied 
Of the United States, 

■ As grant of power, 10,12. 

As limitation on power, 11, 12. 

Basis for legal position of states under, 10» 

Supremacy of, meaning of, 6, 7. 

CONSTITUTIONAL LAW, 

As product of Judleiai process, 1. 

Defined, 5. 

Factors affecting judicial development of, X 
Judicial process in development of, 2. 

CONSTITUTIONAL LIMITATIONS, 

As protection of individual interests, 725, 726. 

Bills of rights, 724. 

General theory of, 430, 440. 

Natural rights as factor in interpreting, 726. 

On definition and punishment of crimes, 761. 

Upon state police power, 454. 

CONSTITUTIONAL SYSTEM OF UNITED STATES, 5, 6. 
CONSTITUTIONALITY, 

See, also, Unconstitutionality, and Judicial Review. 

Effect of changed circumstances upon validity of legislation, 34. 
Effect of changes in judicial decision on, 

Subsequent decision reversing a decision invalidating statute, 38. 
Subsequent decision reversing a decision validating statute, 37. 
Effect of decision that legislation is constitutional, 33. 

Loss of right to raise issue of, 29, 30. 

Meaning of concept, 12. 

Presumption in favor of, 18. 

When courts decide issues of, 22-26. 

Who may raise issue of, 27, 30. 

CONSTRUCTION OF CONSTITUTIONS, 

Considerations of policy as factors in, 19. 

Contemporaneous construction, 18, 19. 

Convention debates as aids in, 18. 

General principles of, 16-19. 

Natural law theories as aids in, 19. 

Practical construction, 19. 

Presumption of constitutionality. 

Basis of, 18. 

Scope of presumption, 18. 

Purpose of construction, 18. 

CONTEMPTS OF COURT, , 

Jury trials ill proceedings for, 57. 

Legislative fixing of punishments for, 56. 

Power of executive to pardon, ■ 71, 72. 

COPYRIGHTS, 

Federal power over, 362. 

State power to tax: royalties, 104. 

C»UETS, ■ ' 

See, also, Separation of Powers. 

Adding to supreme court’s original jurisdiction, 63, 64 
Appointment of court officers, 57, 58, 63. 

Creation and abolition of, 55, 56. 

Defining jurisdiction of, 55, 56. 
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COURTS— Continued 

Imposing non-judicial duties on courts, 58“63. 

Imposing trial court duties on appellate courts, 03, 64. 

Legislative interference with, 50, 51. 

Legislative regulation of, 52-57. 

Transfer of Judicial power to bodies not courts, 64, 65® 

CRIMES, 

See, also, Protection of Accused. 

Definition of crimes, 

Prohibition of ex post facto laws, 768-771* 

Requirement of definite standard, 

Under due proc^ess clauses, 766, 767. 

Under Sixth Amendment, 707, 

Wrongful intent, does due process require, 763“765. 

Extinguishing immunity from prosecution as ex post facto law, 774, 775. 
Limitations upon punishment, 817, 818. 

Retrospective changes in punishment and ex post facto clauses, 771-7T4, 
Retrospective changes in rules of evidence in criminal trials^ 777® 
Retrospective changes in trial procedure, 775-778, 

CURATIVE ACTS, 

In relation to separation of powers, 38-40. 

Validity of, under due process clauses, 550, 551. 

DECLARATORY JUDGMENTS, 59, 60. 

DELEGATION OF POWER, 

By Congress to states in maritime law field, 425, 426. 

By executive, 73. 

Distinguished from redistribution of power, 72. 

Of legislative power, 

Flexible Tariff Act, 74. 

General referenda, 78. 

Grant of rule-making powers to administrative officers, T0~T8» 
Legislation conditioned on action by other governments# 79. 

Necessity for legislatively prescribed standard, 74# 75. 

Power to define the law, 73. 

Power to give rule force of law, 73. 

Referenda on local police regulations, 78. 

Standards held invalid, 76. 

Standards held valid, 75, 76. 

To administrative officers and boards, 74. 

To private persons, 80. 

To the President, 74. 

Of power of eminent domain, 692, 693. 

Of taxing power to local units, 622. 

Principle stated, 72. 

DEVALUATION OF CURRENCY, 222, 223. 

•DIRECT TAXES,. • 

Required apportionment among states, 182. 

Retrospective excises as, 183, 184. 

Taxes on income from property, 

After Sixteenth Amendment, 183. 

Prior to Sixteenth Amendment, 183. 

What are, 182-184. 

DISBARMENT OF LAWYERS, 58. 
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DIVERSITY OF CITIZENSHIP, 

As basis of federal judicial power, 425-427, 

See, also, Federal Judicial Power, 

DIVORCE PROCEEDINGS, 864, 865. 

DOUBLE JEOPARDY, 

Constitutional basis of prohibition against* 

As limit on federal government, 812. 

As limit on states, 817. 

What constitutes being in jeopardy, 813-815. 

What constitutes the same offense, 815-817. 

DUB PROCESS OF LAW, 

As limit on state jurisdiction to tax, 639, 640. 

Civil retrospective legislation, 

Curative acts, 550, 551. 

General analysis of, 548, 549. 

Statutes of limitation, changes in, 549, 550. 

Common law rights, how far due process protects, 545-547. 
Compulsory retirement pensions, 265. 

Condemnation procedure, 723. 

Contract, regulation of right to. 

Extent of right, 537. 

Forcing contract upon person, 537, 538. 

How far must state recognize foreign contracts, 542. 

Legislation to enforce performance of, 543-545. 

Limiting right of foreign corporation to contract, 541-543. 
Penalizing breaches of, 543-545. 

State regulation of. 

Contracts made within state, 537-539. 

Contracts made without state, 539-541. 

Contracts performable within state, 541, 542. 

Definition of crimes. 

Requirement of definite standard, 766, 767. 

Wrongful intent as element in, 763-765. 

Doctrine of unconstitutional conditions, 555-557. 

Factual basis of legislation as factor in, 458460. 

Federal bankruptcy power limited by, 365-368. 

Franchise taxes, state jurisdiction to impose, 661-663. 

How" far administrative finality permitted by, 842-849. 

How far a limit on distribution of state tax revenues, 678, 679. 

How far taxpayer entitled to judicial review by, 689, 690. 

Imposing personal liability for tax on non-resident, 689. 

Imposing unconstitutional conditions on grant of privileges, 556, 657 
Income taxes, state jurisdiction to impose, 657-660. 

Inheritance and estate taxes, state jurisdiction to impose, 652-657. 
Judicial process in development of, 454456. 

Jurisdiction of courts, 855-865. 

See, also, Jurisdiction of Courts. 

Jurisdiction of state to tax personalty, 

Intangible personalty, 647-652. 

Tangible personalty, 643-647. 

Jurisdiction of state to tax persons, 640-642. 

Jurisdiction of state to tax real property, 642, 643, 

Labor legislation, 

Collective bargaining, 510-512. 

Compulsory arbitration, 512. 

Compulsory retirement pensions, 264, 265, 507-509. 

Employers’ liability and workmen’s compensation acts, 504-507. 
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DDE PEOOESS OP LAW— Continued 
Labor legislation — Continued, 

Hours of labor, regulation of, 263, 264, 500-502, 

Minimum wage laws, 263, 264, 502-504. 

Miscellaneous labor laws, 515. 

Outlawing ‘‘yellow dog” contracts, 510, 511* 

Strikes, legislation concerning, 513-515. 

Legislative price-regulation, 

Bases for, 483-486. 

Business affected with a public interest, 482-487, 497® 

Businesses held liable to, 482-488. 

Businesses held not liable to, 483-488, 

Fixing maximum prices, 483-486. 

Fixing minimum prices, 486-488. 

Fixing rents, 527. 

General considerations, 482. 

Prohibition against confiscatory rates, 

Fair rate of return, 494, 495. 

Fair value, 491-493. 

Net income, 493, 494. 

Test of confiscatory rates, 49L 
Unit property, 495, 496. 

Requiring uniformity of prices, 488. 

Legislatively created presumptions, 

In civil proceedings, 835. 

In criminal proceedings, 798-800, 811. 

Limit on conduct of state criminal trials, 807-811. 

Limit on federal commerce power, 274, 275. 

Limit on postal power, 371. 

Limit on purposes for exercising power of eminent domain, 695-702. 
Limit on purposes for levying state taxes, 632-637. 

Limitations imposed by, contrasted with equal protection, 456, 457« 
Property and its use, regulation of, 

Abatement of nuisances, 534. 

Compulsory and uncompensated transfer of property, 533, 534. 
Denial of legal protection to property, 519. 

Destruction of property, 517, 518, 531. 

Forced expenditures, 534-536. 

Measures to conserve natural resources, 531-533. 

Prevention of “economic waste” of resources, 533. 

Prohibiting or restricting sale of property, 521, 522. 

Prohibiting private ownership of property, 517, 5ia 
Regulating creation of interests in property, 518, 519. 

Regulating right of aliens to own property, 520. 

Regulating transfer of interests in property, 520, 521. 

Rent legislation, 527. 

Seizures of property, 518. 

Statutes of limitation affecting property interests, 522, 523. 

Use of property, regulation of, 523-527. 

Zoning ordinances, 527-531. 

Public utilities, regulation of, 

Business affected with a public interest, 482-487, 49T* 

Certificates of convenience and necessity, 499. 

General regulations, 499, 500. 

Prohibiting discontinuance of services, 498, 499* 

Requiring furnishing of facilities, 497-498. 

Test of what are public utilities, 497. 

Regulating judicial review of administrative decisions, 849, 850. 
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BUB PROCESS OP LAW—Continued ' ' ' 

Regulating right to hearing, 8S4-837. 

Regulation of business, 

Anti-monopoly laws, 476-479. 

Creating government monopoly, 466. 

Grants of private monopoly, 465. 

Licensing, 

Administrative grant and revocation of licenses, 47S, 474 
Character and fitness requirements, imposing, 470. 
Conditioning grant of license, 467-470. 

Imposing unreasonable conditions, 475, 47d. 

In general, 466, 467. 

Revocation and suspension of licenses, 473. 

Optional systems of regulation, 461, 462. 

Prohibition as a form of regulation, 462-464, 

Regulating methods of conducting business, 479, 480, 

Regulating to promote general welfare, 480, 481. 

Restricting to limited groups right to engage in, 464, 465. 

Tests of validity of, 460, 461. 

To reduce competition, 

Requiring certificates of convenience and necessity, 471-473^ 
Regulation of professions, 

Administrative grant and revocation of licenses, 47S, 474. 
Imposing unreasonable conditions on grant of license, 475, 476. 
Licensing professions, 469. 

Revocation and suspension of licenses, 473. 

Requires just compensation for condemned property, 718-723. 
Retroactive taxation, 682-685. 

Right to notice in civil proceedings, 825-839. 

Social security laws, 

Old age pensions, 264, 265, 507-509. 

Unemployment insurance, 507-509. 

Special assessments, due process and, 680-682. 

Summary executive or administrative proceedings, 85M54 
Tax procedure, 685-690. 

What included in right to hearing, 830-834. 

BDUOATION. STATE REGULATION OP, 732-736. 

EIGHTEENTH AMENDMENT, 

As limit on federal commerce power, 273. 

ELEVENTH AMENDMENT, ' 

Scope and effect of, 431, 432. 

When suit deemed one against state, 434, 435. 

EMINENT DOMAIN, POWER OP, , 

Compensation, 

Constitutional requirement for, 718, 719. 

Extent of compensation required, 719. 

Just compensation a judicial question, 721, 722;, 

Measure of just compensation, 720, 721. 

When required to be paid, 722, 723. 

Condemnation of contracts, 706. 

Condemnation of franchises, 706. 

Condemnation of personalty, 706. 

Condemning property devoted to a public use, 707-708. 

Constitutional limits upon, 

Upon federal power, 693. 

Upon state power, 693, 694. 

Contrasted with taxing and police powers, 622, 694, 695. 


952 WJMX 

. . Figriires ..refer to 

EMINENT DOMAIN, POWBK OF— Continued ' '' 

Damage clauses, 718. 

Delegability of power, 692, 693. 

Extent of permissible appropriation, 708, 709. 

Federal condemnation of state property, 113, 704, 705. 

Federal power of, 691. 

Kinds of property that may be taken, 705-708. 

Legislative character of power, 692. 

Procedure, due process and, 723. 

Public use, 

Constitutional *bases for requirement of, 696, 697. 

Existence of such use a judicial question, 703. 

General tests of existence of, 699-702. 

Judicial process of defining, 697. 

State must exercise power for, 695. 

What held to be, 698, 700, 701. 

What held not public use, 696. 

Purposes for which United States may exercise power, 695, 696. 

State condemnation of federal property, 113, 704, 705. 

State exercise of power for benefit of United States, 702, 703. 

State may not bargain away, 570. 

State power of, 692. 

Territorial scope of power of, 704, 705. 

When property deemed taken, 

Destruction or impairment of abutting owner’s easements in streets, 
714-716. 

Destruction or impairment of property as taking, 713. 

Exercise of public rights in property as taking, 711, 712. 

Flooding lands as taking, 716. 

Imposing servitudes upon property as taking, 710, 711. 

Infliction of damages as taking, 709, 710, 717, 

Taking riparian rights, 713, 

EQUAL PROTECTION OF LAWS, 

Alienage as basis of classification, 554. 

Discifimination in furnishing public school facilities, 734-736. 

Effect of Twenty-First Amendment upon, 330, 331. 

Factual basis for legislation as factor in, 45^60. 

Fourteenth Amendment requires state to accord, 441. 

General analysis of, 551, 552. 

Labor legislation, 

Employers’ liability and workmen’s compensation acts, 505, 506. 

Hours of labor, regulation of, 501, 502. 

Minimum wage laws, 504. 

Legislative price regulation, 489, 490. 

Licensing professions, 473-476. 

Limitations imposed by, contrasted with due process, 456, 45T® 

Penalizing breaches of contract, 543-545. 

Property and its uses, regulation of, 

Regulating right of aliens to own property, 520, 

Regulation of business, 

Administrative grant and revocation of licenses, 473, 474. 
Anti-monopoly laws, 476-479. 

Exemptions from prohibiting businesses, 464. 

Imposing unreasonable conditions on grant of licenses, 475, 476* 
Licensing business, 466-470. 

Optional systems of regulation, 461, 462. 

Regulating methods of conducting business, 479-481. 
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Wjmii PROTECTION OP liAWS—Continued . ' 

RegBlation of business— “Continued ' 

Requiring certiiicates of convenience and necessity, 471-4TS, 
Restricting to limited groups right to conduct, 464, 465. 
Revocation and suspension of licenses, 47S. 

Tests of validity of, 460, 461. 

State regulation of right of suffrage, 758, 754. 

State tax power limited by equal protection clause, 626, 627® 

Tax classifications, validity of, 626, 627, 664-677. 

See, also, Taxing Power of States;, 

Tests of reasonable classification, 

Applied to state police power, 457, 458. 

Tests of validity of classifications, 552, 553. 

BX POST FACTO lAWS, 

Constitutional bases for prohibiting, 768. 

Criminal laws only can be, 768. 

Ex post facto clauses as limit on defining crimes. 

General considerations, 768, 769. 

When consequence imposed is deemed punishment, 770, 771. 
When law deemed to punish prior conduct, 769, 770. 
Extinguishing immunity from prosecution, 774, 775. 

Retrospective changes in punishment, 771--774. 

Retrospective changes in rules of evidence, 777. 

Retrospective procedural changes, 775-777. 

EXCISE TAXES, STATE JURISDICTION, 661-663. 

EXECUTIVE POWER, ^ 

See, also, Separation of Powers. 

Defined, 49. 

Limitations upon, 71, 72, 

Protection against judicial department, 69, 70. 

See, also, Political Questions. 

FAIR TRIAL, ACCUSED’S RIGHT TO, 807-812. 

FEDERAL CONSTITUTION, " 

See, also, Amendments. 

As grant of power, 10. 

As limit on governmental powers, 11, IZ 
As source of powers of states, 10. 

As supreme law of land, 6. 

Distribution of powers by, 8. 

Enforcement of, by state courts, 15, 16. 

General principle for construing, 10, 11. 

Nature of, 8. 

FEDERAL COURTS,, 

Ck>nstitutional courts, 

Courts held to be, 416, 418. 

Imposing non-judicial duties on, 417. 

, Imposing other than judicial power of United States on, 41T. 
Judicial power of United States vested in, 416. 

Tests of existence of, 416, 417. 

Federal income tax on judicial salaries, validity of, 202, 203. 

Cannot receive federal judicial power, 416. 

Courts held to he, 415, 416. 

Powers of Congress, 

Establishment of federal courts, 415. 

Granting jury trial in contempt proceedings, 418, 419. 
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FEDERAL COURTS— Continued 
Powers of Congress — Continued 

Inferior courts, defining jurisdiction of, 418, 4S6, 437, 
Regulating incidental and auxiliary powers of courts, 4ia. 
Regulating issuance of injunctions by courts, 419. 

Supreme Court, defining appellate jurisdiction of, 418, 438. 
Supreme Court, defining original jurisdiction of, 418, 436, 43T® 
Relations with state courts, 115, 116. 

State interference with resort to, 556. 

State law in, 

Conclusiveness of state decisions on state law, 116-11& 
Doctrine of Swift v. Tyson, 117, 118. 

Enforcement of state constitutions, 14, 15. 

Enforcement of state statutes, 116. 

FEDERAL JUDGES, 

Constitution silent on qualifications of, 415. 

Federal taxation of salaries, validity of, 202, 203, 419. 

Terms of office of, 419. 

FEDERAL JUDICIAL POWER, 

Admiralty and maritime cases, 

How far is federal jurisdiction exclusive, 424, 425. 

Judicial power over, as basis for federal legislation, 425. 
Maritime contract cases, 424. 

Maritime tort cases, 424. 

State court jurisdiction of, 424. 

State legislation affecting maritime matters, 426, 427. 

When is case within this class, 423-425. 

Oases affecting ambassadors and consuls, 

State judicial power over, 435, 436. 

What cases are such, 435, 436. 

Within Supreme Court's original jurisdiction, 436. 

Cases and controversies, what are, 420, 421. 

Cases between citizens of same state, when within, 435. 

Classes of cases and controversies within, 

Based on character of cause, 421. 

Based on character of parties, 421. 

Courts in which vested, 414. 

Definition of, 420. 

Diversity of citizenship as basis of, 

Corporations as citizens, 428, 429. 

When requisite diversity exists, 428, 429. 

Who are citizens of state, 428, 429. 

Eleventh Amendment, scope and effect of, 431, 432, 

Existence of federal question as basis for, 

As basis for appellate jurisdiction of court, 423, 

As basis for original jurisdiction of court, 423. 

Jurisdiction of state courts of such case, 423. 

When deemed to exist in a case, 422, 423, 

Immunity of foreign nations from suits, 429, 430, 432, 433. 

Must be vested in constitutional courts, 416. 

Suits between states, 149, 430. 

Suita by citizens against own state, 432. 

Suits by foreign nation against state, 430, 431. 

Suits by foreign nations against state citizens, 432, 

Suits by private persons against state, 431, 432. 

Suit by state against foreign nation, 430, 431, 433. 

Suits by state citizens against foreign nations, 432, 433. 


INDEX 

Figures refer to pages 
FEDERAL JUDICIAL POWER— Contimied 
Suits to 'which state is party, 

Enforcement of judgment against state, 430, 

Immunity of state from suit, 430-432. 

Interest that plaintiff state must have, 429, 430» 

Suits between states, 149, 150, 430. 

When suit deemed one against state, 434, 435« 

Where other party is foreign nation, 430. 

Where other party is private person, 431, 432, 

Suits to which United States Is party. 

Immunity of United States from suit, 433. 

Suits against United States, 433. 

Suits by United States, 433. 

When suit deemed one against United States, 434, 435, 
Supreme Court, jurisdiction of, 436-438. 

See, also, Federal Supreme Court. 

FEDERAL LEGISLATIVE POWER, 

Acquisition of territories, 372. 

All federal powers as express powers, 166. 

As delegated powers, 81, 82, 165, 166. 

Auxiliary powers of Congress, 160-163. 

Changing original jurisdiction of Supreme Court, 436. 
Concurrent powers, 90, 91, 167-169. 

Congress prohibited from passing bills of attainder, 791, 792, 
Defining and punishing offenses against law of nations, 382. 
Defining and punishing piracy, 381, 382. 

Defining jurisdiction of federal courts, 418. 

Defining jurisdiction of inferior federal courts, 436, 4S7« 
Delegation of, 74, 76, 79. 

Disposal of federal property, 374, 375. 

Establishment of federal courts, 

Constitutional courts, 415-417. 

Legislative courts, 415, 416. 

Exclusive powers, 89, 90, 167-169. 

Existence of emergency as basis for implying, 84, 85t 
Federal police power, 

Based on commerce power, 87, 246-248. 

Based on postal power, 85. 

Based on taxing power, 86, 87. 

Power to spend as basis for, 86. 

Principles defining validity of, 87, 88. 

Prohibiting use of mails, 85. 

Government of territories, 371-373. 

Legislation in execution of treaties, 385, 386. 

Legislative process in Congress, 157-160. 

Maritime law, enactment of, 425, 426. 

Narrow or broad construction in defining, 83. 

Naturalization, 376-378. 

‘‘Necessary and proper*' clause as basis for, 84, 166, 16T. 
Power of eminent domain, 691. 

Power to control education in states, 736. 

Power to relieve states of limits on their powers, 92, 93. 
Limits on this power, 93. 

Practices of sovereign nations as basis for implying, 84. 
Principles defining scope of, 83-88, 165-169. 

Prohibition against ex post facto laws, 768. 

Regulating appointment of executive ofiScers, 40T, 410. 
Regulating auxiliary powers of federal courts, 418, 419. 
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FEBEEAL LEGISLATIVE. POWER—Continued ^ 

Regulating removal of executive officers, 410. 

War powers, S79^81. 

FEDERAL POLICE POWER, 

See Federal Legislative Powers. 

FEDERAL PRIVILEGES AND IMMUNITIES, , 

See, also, Citizenship, Federal. 

Comparison with interstate privileges and immunities, 449® 

Protection against state action, 440, 447. 

What held to he, 447-449. 

What held not to be, 447, 448. 

FEDERAL PROPERTY, 

Disposition of, power of Congress over, 374, 375. 

Methods of acquiring, 372. 

Power of federal government to acquire, 372. 

Within states, federal power over, 94, 95. 

Within states, state power over, 94-90. 

FEDERAL PROPERTY WITHIN STATES, 

Extent of state jurisdiction thereof, 94, 95. 

Limits on state jurisdiction over, 94. 

State cession of jurisdiction to United States, 95, 96. 

When federal jurisdiction thereof is exclusive, 

Meaning of exclusive jurisdiction, 94. 

Mode of acquisition as factor, 94. 

Purpose of acquisition as factor, 94. 

Purposes involving transfer of exclusive jurisdiction, 95. 

FEDERAL QUESTION, CASES INVOLVING, 422, 423. 

See, also, Federal Judicial Power. 

FEDERAL SUPREME COURT, 

Appellate jurisdiction of, 438. 

Chief Justice of, when presides at impeachment trial, 412. 
Establishment of, 414, 415. 

Original jurisdiction of, 

Oases within, 437. 

Congress* power over, 436. 

Jurisdiction of inferior courts of cases within, 436, 43T. 

Suits between states, 149, 150, 430. 

Size of, Congress* power over, 415. 

FEDERAL SYSTEM, 

Description of, 81. 

Distribution of powers within, 10, 81, 164-169. 

Federal courts hound by state decisions on issues of state law, 115-llE. 
Principles defining scope of federal powers, 83-88, 164-169. 

Principles defining scope of state powers, 82, 88-93, 164-169. 

FEDERAL TAXING POWER, 

Arbitrary taxation, validity of, 208-210. 

As basis for federal police power, 86, 87. 

Collection of taxes, due process in relation to, 216. 

Direct taxes, 

Required apportionment among states, 182. 

Retrospective excises as, 183, 184. 

Taxes on income from property, 

After Sixteenth Amendment, 183. 

Prior to Sixteenth Amendment, 183. 

What are, 182, 183. 
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FEDERAL TAXING POWER— Continued 

Doctrine of intergovernmental immunity as limit on, 97-110. 
Due process clause as limit on. 

Collection of taxes, 216. ' 

Federal jurisdiction to tax, 205-208. 

How far it requires equality of taxation, 215, 216« 
Purposes for which taxes may be levied, 205, 
Retrospective taxation, validity of, 

Retrospective rate increases, 214. 

Taxation of past transactions, 210-218. 

Taxpayers’ remedies, 217, 218. 

Use of arbitrary principles of taxation, 208-210. 
Validation of illegally collected taxes, 214. 

Equality of taxation, how far required, 215, 216. 

Federal jurisdiction to tax, 205-208. 

Grant of, to Congress, 170. 

Income taxes, 

Status after Sixteenth Amendment, 190. 

Status prior to Sixteenth Amendment, 189, 190. 

The Sixteenth Amendment, 190. 

What constitutes income, 

Advantageous discharge of liabilities, 198-200. 
Capital gains, 196-198. 

Capital receipts, 195, 196. 

Gain as element of, 191, 192. 

General definition, 191. 

Realization as test of, 198, 194. 

Stock dividends, 193, 194. 

Indirect taxes, 

Privileges that may be taxed, 185. 

Subject to uniformity rule, 186. 

Unifoimiity required in administration of, 188. 

What are, 184, 186. 

When required uniformity exists, 186-188, 

Fort preferences prohibited, 201, 202. 

Purposes for which it may be used. 

Payment of debts, 

Legal obligations, 172. 

Moral obligations, 172, 173. 

Providing for general welfare, 

Financing activities not based on other powers, 174. 
Financing relief, 175. 

Promotion of, by spending tax proceeds, 174. 

Social security taxes, 174, 175. 

When power deemed used for, 174, 175. 

Retrospective taxation, validity of, 210-214. 

Eight of taxpayer to prevent use of tax proceeds, 171, 172. 
Taxation of federal judicial salaries, 

Prohibited as diminution of salary, 202, 203. 

To judges of what courts prohibition applies, 203, 

' ■ Taxes on exports, 

200 , 201 . 

Taxpayers’ remedies, due process in relation to, 217, 218, 
Use of, for purpose of regulation. 

Child Labor Tax, 86, 178. 

License tax on sale of narcotics, 86, 179. 

License tax on ticket brokers, 178. 


968 

Fisrms?©® refer to pagem 
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Use of, for purpose of regulation — Continued 
■ Tariffs, 17T, 

Taxation of state bank notes, 85, ITT. 

on oleomargarine sales, ITT. 

When inyaM, 1T6, ITT.. 

When yalid, 176. 

FBDBEAIi TBEBITORY, 

Creation of new states out of, 374. 

Government of acquired territory, 371-373. 

How far Constitution applies in, 373. 

Methods of acquiring, 372. 

Power of United States to acquire, 372, 

FIRST' AMENDMENT, 

Freedom of speech and press, 756-760, 

Religious freedom protected by, 726, 727. 

Rights of assembly and petition, 754, 755. 

FISCAD POWERS, FEDERAL, 

See, also, Federal Taxing Power. 

As basis for national currency systems, 222-224, 

Borrowing power, 219. 

Coinage power, 219. 

Creation of banking system as exercise of, 220, 221. 

Creation of fiat money, 223. 

Devaluation of the currency, 222, 223. 

Due process in relation to, 222, 223. 

Federal bonds. 

Binding character of, 225, 226. 

Invalidating gold clauses in, 226. 

Invalidation of private contracts, 223. 

Making flat money legal tender, 223. 

Prohibitions laid on states for protection of. 

Against coinage of money, 224. 

Against issuing bills of credit, 224, 225, 

As to what can be made legal tender, 224. 

Purposes for which borrowing power can be exercised, 226, 227. 
Requisitioning the monetary metals, 222. 

Taxation of state bank notes, 223. 

FOREIGN COMMERCE, 

Federal power over, 228, 270, 271. 

Federal taxation of exports, 200, 201. 

State duties on imports and exports, 358, 359. 

State inspection fees on imports and exports, 

Power of Congress over, 296, 297. 

Right of state to charge, 295, 296, 

State inspection laws, validity of, 293. 

State quarantine laws, validity of, 292. 

State regulation of rates of, 311. 

State taxation of, 

Gross receipts from, 342. 

License taxes on conduct of, 845-348. 

License tax on original package sale of Imports, 332. 

Net income from, 344, 845. 

Original Package Doctrine, 331-333. 

Property tax on imports while in original package, 332. 

Tax on original package sale of imports, 332. 
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FOBMGN COMMBRCE--Contmned 
State tonnage duties, 359, 360, 

What constitutes, 237, 238. 

FOREIGN NATIONS, 

Immunity from suit, in federal courts, 429, 430, 432, 433. 

Suits against ambassadors and consuls of, 435, 436. 

Suits against, when within federal judicial power, 430, 432, 4SB«, 

Suits by, when within federal judicial power, 432. 

FOREIGN RELATIONS, 

Exclusive federal control over, 382. 

Power of President over, 383, 406. 

FOURTEENTH AMENDMENT, 

See, also, Due Process of Law, Eaual Protection Clause, OitiizensMp Fed- 
eral, and Federal Privileges and Immunities. 

Enforcement of, by federal courts, 450. 

Federal power of enforcing, 449, 450. 

Limitations imposed on states by, 440, 441. 

No limit on non-official private acts, 441, 442. 

Prohibits only action by states, 441. 

Prohibits questioning validity of federal bonds, 226. 

When acts of private persons are acts of state, 442. 

When state is deemed to act, 

Acts of state officials, 442-444. 

Character of acts as factor in, 444. 

Official acting in violation of federal Constitutionj, 444. 

Official acting in violation of state law, 443-444, 

Who entitled to invoke protection of, 445. 

FOURTH AMENDMENT, 

See Searches and Seizures, 

FRANCHISE TAXES, STATE JURISDICTION, 661-663. 

FREEDOM OF ASSOCIATION, 736, 737. 

FREEDOM OF SPEECH AND PRESS, 

Protected against abridgment by Congress, 

Censorship of publications, 758, 759. 

Constitutional basis of protection, 756. 

Extent of protection, 757. 

Prohibiting seditious utterances, 757. 

Regulating circulation of papers, etc., 759, 760. 

The commerce clause and freedom of press, 276. 

The postal power and freedom of press, 371. 

Protection against state action, 

Censorship of publications, 758, 759. 

Constitutional basis of, 756. 

Extent of protection, 757. 

Prohibiting seditious utterances, 757. 

Regulating circulation of papers, etc., 759, 760. 

Use of tax power to destroy freedom of press, 626, 750. 

FREEDOM OF TEACHING AND LEARNING, 732, 736. 

FULL FAITH AND CREDIT CLAUSE, 

Enforcing penal laws of other states, 135. 

Enforcing tax laws of other states, 135. 

Judgments of other states. 

Defenses available against, 130, 

Duty to recognize, as limit on defining Jurisdiction of courts, 140, 141. 
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FULL FAITH AND CREDIT CLAUSE— Continued ; ^ 

Judgments of other states — Continued 
Faith to be givenj 138, 139, 

For penalties, 140, 

For, taxes,. 140, . 

Issuance Of executory process on basis of, 139, 

Jurisdiction of court rendering, 

Finality of decision on, by court rendering, 141, 

In actions in personam, 141, 

In actions in rem, 141. 

In divorce proceedings, 142-144. 

Local policy and recognition of, 139. 

Power of Congress in enforcing, 144, 

Purpose of, 135. 

Rights created by other states, 

Causes of action, 1S6. 

Defenses against liability, 136. 

Denial of remedy to enforce such rights, 138. 

Intracorporate relations, 136. 

Where state of creation limits right to sue, 137, 138, 

Workmen's compensation acts, 137. 

HABEAS CORPUS, SUSPENSION OP PRIVILEGE OP WRIT, 820, 821 
HIGHWAYS, STATE CONTROL OVER, 307, 308. 

HOURS OF LABOR, REGULATION OP, 263, 264, 500-502. 

HOUSE OF REPRESENTATIVES, 

Adjournment of, 156. 

Duty to keep journal, 156. 

Election of members. 

Federal control over primaries choosing candidates for, 154 
Federal Corrupt Practices Act, validity of, 154, 155. 

Qualifications of electors, 152. 

Time, place, and manner of, 153. 

Expulsion of members, 155. 

Has sole power of impeachment, 412. 

Organization and government of, 156, 

Power to determine membership, 155. 

Privileges and immunities of members, 156, 157. 

Qualifications of members, 152. 

"What constitutes quorum, 156. 

IMPAIRMENT OF CONTRACT OBLIGATIONS, 

See Obligation of Contracts. 

IMPEACHMENTS, 

Duty of Senate to try, 163. 

Extent of punishment on conviction, 412, 413. 

Grounds of, 412. 

House alone has power of, 412, 

Of President, who presides at trial of, 412. 

Trial of, by Senate, 412. 

Who are impeachable, 412, 

IMPORTS AND EXPORTS, 

Federal taxation of exports, 200, 201, 

State duties on, 358, 359. 

State inspection fees, 295-297. 

State inspection laws, 293. 

State taxation of imports, 331-333, 342-348. 
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INCOME TAXES, FEDERAL, 

Advantageous discharge of debts as income, 198-200, 

Capital gains as income, 196-198. 

Capital receipts as income, 195, 196. 

Defining income, due process in relation to, 209, 210, 

Gain as element of, 191, 192. 

General definition of income, 191. 

Jurisdiction to impose, 206. 

Realization as factor in, 193, 194. 

Retrospective income taxes, 210, 211. 

Status after Sixteenth Amendment, 183, 190. 

Status prior to Sixteenth Amendment, 183, 189, 190. 

Stock dividends as income, 193, 194. 

Taxation of federal judicial salaries, 

Prohibited as diminution of salary, 202, 203. 

To Judges of what courts prohibition applies, 203. 

INCOME TAXES, STATE JURISDICTION, 657-660. 

INCOME WITHIN SIXTEENTH , AMENDMENT, 193-200, 

INDICTMENT, 

Composition of federal grand jury, 779. 

Federal prosecutions, 778-781. 

State prosecutions, 781, 782. 

INDIRECT TAXES, 

Subject to uniformity rule, 186. 

Uniformity required in administration of, 188, 

What are, 184, 186. 

When required uniformity exists, 186-188. 

INHERITANCE TAXES, STATE JURISDICTION, 652-65T. 

INTERGOVERNMENTAL IMMUNITY, 

Federal condemnation of state owned property, 113. 

Federal interference with state created private corporations, 113, 

Federal Municipal Bankruptcy Act, 112. 

Federal regulation of state owned railroad, 113. 

Federal taxation of state agencies. 

Current trend with respect to, 110. 

Duties on imports for state university, 98. 

Evasion of limits by indirection, 104. 

General test of invalidity, 99. 

Immunity not applicable to non-essential governmental functions, 
105-107. 

Of income of lessees of state property, 100, 101, 

Of independent contractors with state, 102. 

Of profits on sale of state bonds, 102. 

Of state bonds and interest thereon, 99, 100, 

Of state oflacers and employees, 101. 

Power of state to confer immunity from, 109. 

Power of state to waive immunity from, 110. 

Tax on admissions to state conducted athletic contests, 100. 

Use of prohibited subject as tax measure, 103-105* 

From taxation, 

Purpose of the principle, 98. 

General principle stated, 97. 

State charges for services rendered federal government, 112. 

State condemnation of federal property, 113. 

State interference with enforcement of federal laws, 114, 

Rottschaefer Const.Law— 61 
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INTERGOVERNMENTAL IMMUNITY— Continued 
State investigation of federal activities, 112. 

State regulation of federal activities, 111, 112. 

State taxation of federal agencies, 

Character of federal activity and scope of immunity, IC^, lOT® 
Current trend with respect to, 110. 

Evasion of limits by indirection, 104. 

General test of invalidity, 99. 

License tax on independent contractors with federal government, 102, 
■ 103. 

Of activities of Bank of United States, 98, 99. 

Of federal bonds and interest thereon, 99, lOOo 
Of federal officers and employees, 101. 

Of federal property, 99. 

Of income of lessees operating federal property, 100, lOCL 
Of leases made by federal government, 100, 101. 

Of property of federally owned corporations, 99. 

Power of Congress to confer immunity from, 107-109. 

Power of Congress to waive immunity from, 109, 110. 

Use of prohibited subject as tax measure, 103-105. 

INTERNATIONAL COMPACTS, 385. 

INTERPRETATION OF CONSTITUTIONS, 

See, also. Construction of Constitutions. 

Principles of, stated, 16-19. 

INTERSTATE COMMERCE, 

Congress' power to regulate, 

Commodity markets, regulation of, 259, 260. 

Governmental price-fixing in, 261. 

Interstate rates, 253, 254. 

Intrastate rates, 253, 254. 

Labor relations, 262-269. 

Production, 260-262. 

Prohibition as regulation of, 241-247, 

Providing instrumentalities of commerce, 249-251. 

Radio broadcasting, licensing, 257. 

Railroads, 254-256. 

Regulation of interstate transportation, 251, 252. 

Stockyards, 258, 259. 

When deemed concurrent, 279-281. 

When deemed exclusive, 279-281. 

Federal control of navigable waters of United States, 271-273. 
Instrumentalities of commerce, power of Congress to jprovide, 249 - 251 . 
Limits on federal regulation of. 

Due process clause, 274, 275, 

Eighteenth Amendment, 273. 

Freedom of press as, 276. 

Twenty-Mrst Amendment, 273. 

Right to engage in, 

Certificates of convenience and necessity, state, 300. 

Bight of foreign corporations, 326, 

State grant of monopoly of, 299. 

State duties of tonnage, 359, 360. 

State regulation of, 

Blue-Sky Laws, 323. 

Charges for furnishing facilities of interstate commerce, 306, 807. 
Conditioning light of foreign corporation to engage in interstate 
commerce, 326, 327, 
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:i»Tl}BSTATB COMMBRCI^-Cob 
State regulation of — Oontinned . 

Conflicting federal regulations, effect of, 285, 286* 

Goiiservation of local resources for residents, 

Owned by state in trust for people, 316. 

Privately owned resources, 315. 

Denying foreign corporations right to sue in state courts, 32T, 828. 
Discriminatory charges for facilities furnished, 857, 358. 
Discriminatory inspection laws, 294, 295. 

Discriminatory regulations, invalidity of, 283, 328, 329, 

Effect of commerce clause upon, 278-284. 

Exercise of federal power, effect of, upon, 278. 

Foreign corporations engaged in interstate commerce, 326, 327* 
Highway conservation measures, 307, 308. 

Highway safety measures, 307, 308. 

Inspection fees on interstate imports and exports, 297j 298. 
Inspection of interstate exports, 294. 

Inspection of interstate imports, 293. 

Interstate ferriage rates, 311, 312. 

Interstate motor vehicle transportation, 304r-306. 

Interstate railroad operations, 301-303. 

Interstate solicitation and sales, 318, 319. 

Interstate telephone and telegraph operations, 303, 304, 309. 
Intrastate commerce regulation as burden on interstate commerce^ 
308,309. 

Of local sales, when invalid, 321-323. 

Original package sales, 319-321. 

Permitting suits in state courts as burden on interstate commerc®^ 
323-325. 

Power of Congress to expand scope of, 

Intoxicating liquors, 286-288, 
limits on power, 289, 290. 

Prison made goods, 288, 289. 

Prices of gas delivered in interstate commerce, 312, 313. 

Promotion of local industries, 316. 

Protecting foreign market for state products, 313, 314, 

Quarantine laws, 291, 292. 

Race segregation statutes, 309, 310. 

Rates of interstate transportation, 310, 311. 

Tests of validity of, 279-284. 

Twenty-First Amendment in relation to, 329-331. 

State taxation of, 

Articles moving in interstate commerce, 334, 335. 

Corporate franchise taxes, domestic corporations, 353. 

Corporate franchise taxes, foreign corporation, 

For doing local business, 352. 

For engaging in interstate commerce, 352, 353. 

For grant of privilege to do local business, 353. 

Discriminatory taxes, 357. 

Enforcing taxes as burdens on interstate commerce, 358. 

Franchise tax measured by gross receipts from interstate eommer<^ 

■■S4i. ■■■• ■ ■ 

General principles governing, 331. 

Gross receipts from interstate commerce, 342-344. 

Gross receipts from local business, 343. 

Interstate “imports,” 333. , 

Dicense taxes on interstate commerce, 345-348. 

Dlcense tax on interstate selling, 349-351. 
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State taxation of— ContinTied 

License taxes on local business, 348. 

License tax on use of instrumentalities of interstate commerce, 348. 
Net income from interstate commerce, 344, 345. 

^*Grlginal Package Doctrine” in relation to, 333. 

Power of Congress to permit, 290. 

Property used in interstate commerce, 

Corporate excess, 339. 

On basis of gross earning of, 341, 342. 

Railroad cars, 336-338. 

Tangible property, 338, 339. 
gales taxes on interstate sales, 349-351. 

Tax measured by gross receipts from interstate commerce, 343, 344. 
Taxation of local transactions, 

Compensating use taxes on local use, 851, 352. 

Where transaction is incidental to interstate sale, 350, 351. 
Taxes on local commerce as burdens on interstate commerce, 
Corporate franchise taxes, 355, 356. 

How burden determined, 355, 356. 

License taxes, 353, 354. 

The ‘‘Unit Rule,” 

Conditions to validity of use of, 339, 340. 

Tax on net income from interstate commerce, 345. 

Taxation of corporate excess, 339. 

Taxation of railroad cars, 338. 

Taxation of tangible property, 338, 339. 

Tonnage tax on interstate freight, 333. 

Use of fuels in interstate commerce, 348, 349. 

What constitutes. 

Activities related to transportation, 234, 

Commercial intercourse, 235-237, 317, 318. 

Insurance, 237. 

Navigation, 230. 

Non-commercial intercourse, 237. 

Transportation, 231-233. 

INTERSTATE COMMERCE, FEDERAL REGULATION OF, 230-273. 

See, also, Interstate Commerca 

INTERSTATE COMMERCE, STATE REGULATION OP, 277-331. 

See, also, Interstate Commerce. 

INTERSTATE COMMERCE, STATE TAXATION OP, 331-358. 

See, also. Interstate Commerce. 

INTERSTATE COMPACTS, 148, 149. 

INTERSTATE EXTRADITION, 

Duty to surrender fugitives from justice, 145. 

Rights of fugitives from justice, 147. 

Who are fugitives from justice, 145, 146. 

INTERSTATE PRIVILEGES AND IMMUNITIES CLAUSE, 

Against what states effective, 123. 

Glassifications based on residence, 133, 134. 

Corporations not protected by, 124, 125. 

Distinguished from federal citizenship privilege clause, 124. 

Invalid discriminations in favor of own citizens. 

Conducting business or professions, 128. 

In giving access to courts, 132, 133. 
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INTERSTATE PRIVILEGES AND IMMUNITIES gLAUSl^-4>tttlnllti 
Invalid discriminations in favor of own cxtizens—Gontlmied ' 

In matters of taxation, 129'-131. 

Ownership of property, 127. 

Preferences to local creditors, 128, 129. 

No protection against acts of private persons, 124. 

Permissible discriminations in favor of own citizens, 

Businesses and , professions, 129. 

Enjoyment of property held in trust for its people, 126 , 127 « 

In giving access to courts, 132, 133. 

In matters of taxation, 129-131. 

Political rights, 126. 

Purpose of, 123. 

Waiver of protection of, by state, 134. 

What are privileges and immunities. 

Advantages that may be limited to own citizens, 126, 127. 
Engaging in business and professions, 128. 

General statement of, 125. ■■ ■ 

Right to own property, 127. ■ 

Who entitled to protection of, 123, 124. 

INTERSTATE RATES, 

Federal regulation, 251-254. 

Ferriage rates, 311, 312. 

INTERSTATE RELATIONS, 

Extent of independence of states of each other, 121. 

Full faith and credit clause, 135-144. 

Interstate compacts, 148, 149. 

■ Interstate extradition, 144-148. 

Interstate privileges and immunities clause, 123-134 
State taxation of bonds of other states, 122.' 

Suits between states, 149, 150. 

INTRASTATE RATES, 

Federal regulation, 253, 254 . ' . 

INVOLUNTARY SERVITUDE, 738-741. , 

JUDICIAL POWER, 

See, also, Separation of Powers. . ■ ■ 

Defined, ,49. ' 

Limitations upon, 

Control of legislative officers, 68. 

Doctrine of political questions, 69, 70. 

Enjoining and mandamusing diseretionaiy executive acts, 69. 
Enjoining and mandamusing non-discretionary executive acts, 69. 
Enjoining legislative process, 68. 

' Mandamus to compel levy of taxes, 622’. 

Protection against executive department, 71, 72, 

Protection against legislature, 50-66. 

JUDICIAL REVIEW, 

See, also, Constitutionality. 

Action must not be prematurely brought, 

Enjoining enactment of legislation, 31. 

When deemed not prematurely brought, 31, 

Burdening resort to, 20. 

Definition of a case, 22, 23. 

Decision of constitutional issue only if necessary, 26. 

Effect of decision that statute is constitutional, 33. 

Effect of decision that statute is unconstitutional, 32, 33. 
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JUDICIAL REVIEW— Continned . 

Interest requisite to existence of a case,. 

Actions by federal taxpayers, 24 
: Actions' by states, 21, '25. 

Actions by state taxpayers, 23. 

Collnsive suits, 26, 

In general, 23. 

Stockholders’ suits, 26. 

Suits by citizens as such, 23. 
legal basis. of, 13. 

Necessity of existence of a case, 22. 

Of validity of amendments to federal Constitution, 398, 399. 
Regulating exercise of, 

Validity of such regulation, 20, 21. 

Stare decisis in constitutional law, 41, 42. 

Who may raise constitutional issue, 

Oeneral principles, 27. 

Loss of right to raise issue, 29, 30. 

Reliance upon invalidity of statute as applied to others, 28, ^ 
Right of private persons to raise issue, 26-28. 

Right of public officials to raise issue, 27. 

JURISDICTION OF COURTS, 

Divorce proceedings, 864, 865. 

Effect of appearance of defendant on, 865. 

Of defendant, actions in personam. 

Foreign corporations, 860-862. 

Foreign motorists, 857, 858. 

Non-resident defendants, 857, 858. 

Resident defendants, 856. 

Of defendant, actions quasi-in-rem, 862, 863. 

Of defendants, actions in rem, 

Cases involving rights to property, 864 
Divorce proceedings, 864, 865. 

Of foreign corporation defendants, 858-862. 

Of subject-matter of suit, 855. 

JURISDICTION OF STATE TO TAX, 

Franchise and excise taxes, 661-663. 

Income taxes, 657-660. 

Inheritance and estate taxes, 652-657. 

Intangible personalty, taxation of, 647-651. 

Persons, taxation of, 640-642. 

Property held in trust, taxation of, 651, 652. 

Realty, taxation of, 642, 643. 

Tangible personalty, taxation of, 643-647. 

JURY TRIAI., 

See Trial by Jury. 

LAROR LEGISLATION, DUE PROCESS AND, 263, 264, 500-515. 

See, also, Due Process of Law, and Equal Protection of Laws. 

LAW OF NATIONS, 

Power of Congress to define offenses against, 882. 

Power of Congress to punish offenses against, 882. 

LEGAL TENDER, 223. 

LEGISLATIVE POWER, 

See, also, Separation of Powers and Delegation of Power. 

Defined, 49. 
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MGIBLATIVB POWER— Continued ■ 

Delegation of, 72-80. 

Limitations upon,' 

To protect executive department, 66, 67« 

To protect judicial department, 49-66. 

Protection against executive department, 71, T2» 

Protection against judicial department, 68. 

MARITIME LAW, 

See, also, Federal Judicial Power. 

Diversity of, liow far permitted, 426. 

Power of Congress in field of, 425, 426. 

State power in field of, 426, 427. 

Uniformity throughout United States, how far required, 425. 
MINIMUM WAGE LAWS, 263, 264, 502-504. 

MONEY, FIAT, 223. 

MORATORY LAWS, STATE, 

Validity of under contract clause, 578-584. 

MUNICIPAL CORPORATIONS, 

Contract clause and municipal contracts, 586, 587. 

Employees pension systems, contract clause and, 585. 

Franchise grants by, contract clause and, 596-699. 

Municipal bonds, contract clause and, 591-595. 

Organized under invalid statute, 35. 

Relation to state not contractual, 565, 585. 

Separation of powers not applicable to, 46. 

NARCOTICS, FEDERAL TAXATION OF, 179. 

NATIONAL BANKING SYSTEMS, 220, 221. 

NATIONAL CURRENCY, 84, 222-224. 

NATURAL RESOURCES, CONSERVATION OF. 531-53a 

NAVIGABLE WATERS OE THE UNITED STATES, 

See, also, Admiralty, Commerce Power Federal, and Maritime Law. 
Bases of federal power over, 271. 

Extent of federal power over, 272, 273. 

What constitute, 272. 

NAVY,- 

See War Powers, Federal. 

NBWTRIALS,' LEGISLATIVE GRANT OF, 51. 

NOTICE AND HEARING, 

Due process requirement in civil proceedings, 825. 

Due process requirement in tax proceedings, 825, 826. 

Extent of judidal hearing required by due process, 842-849* 
Jurisdiction of courts, 855-865. 

See, also, Jurisdiction of Courts. 

Regulating judicial review of administrative decisions, 849, 850. 
Regulating right to hearing, 83-^37. 

Summary executive or administrative proceedings, 851-854. 

Vicarious hearing, 837-840, 

Waiver of notice and hearing, 841. 

What deemed adequate notice, 825, 826. 

What included in right to hearing, 830-834. 

When not required by due process, 827-836. 
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OBLIGATION OF CONTRACTS, ' 

Contract clause prohibits state laws impairing, 558. 

Contracts implied in fact protected against impairment, 563, 

Contracts protected against impairment, 563, 564, 

Corporate charters, 

Contract among shareholders, 604. 

Contract between corporation and shareholders, 604* 

Contract between state and corporation, 603, 604* 

Effect of reserved power to repeal or amend, 

Limits on reserved power, 607, 608. 

Upon contract among shareholders, 612-616. 

Upon contract between corporation and shareholders, 608-612, 
Upon corporate contracts with third persons, 616, 617. 

Upon state’s power over charter, 605-607. 

Importance of doctrine of reserved power, 617, 618* 

Reserved power of repeal or amendment of, 605. 

Creditor’s rights, laws affecting, 578-584. 

Due process clause of Fifth Amendment, 

Prohibits congressional impairment of, 558. 

Executed contracts protected against impairment, 663. 

Exemption from taxation, contracts granting, 

Conditions for validity of, 602, 603. 

Forms of such grants, 600, 601. 

Principles of interpretation applied to, 601, 602. 

Exemption laws, 576, 577. 

Existence of contract a federal question, 562, 563. 

Impairment of contracts by taxation, 5S9-591, 618-620. 

Impairment of obligation, 

Defined, 568, 569. 

Doctrine of reserved power as affecting issue of, 670, 571. 
Extinguishing obligation as, 574. 

Legislation affecting remedies as, 572, 573. 

Reasonable exercises of police power as affecting issue of, 572. 
State lack of power to contract as affecting issue of, 569, 570. 
Insolvency laws, 577, 578. 

Judgments as contracts, 564. 

Laws affecting prior leases, 576. 

Legislative impairment only prohibited, 

Judicial decisions not deemed legislative, 559, 560. 

What administrative action deemed legislative, 561, 562. 

What state actions deemed legislative, 559, 560. 

Moratory laws, 

Altering redemption periods, 578, 580. 

Delaying creditor’s right to enforce debtor’s personal liability, 581. 
Limiting creditor’s right to sell security, 578, 579. 

Limiting secured creditor’s right to deficiency judgment, 582-684, 
Postponing mortgage foreclosures, 578-580. 

Municipal contracts, 586-588. 

Obligation of contract, 

How far remedy is part of, 567, 568. 

What constitutes, 565-667. 

Police power. 

As factor in defining obligation of contract, 572. 

Limits on state power to contract away, 569, 570, 596. 

Power of eminent domain, 

State may not bargain away, 570, 
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OBLIGATION OF GONTEACTS— Continued 
Public contracts, . 

Ctontracts by municipalities, 

Municipalities’ rights under, 586, 587. 

Private rights under, 586, 587- 
Public utility franchise grants, 587, 596-599, 

Limits on state’s power to contract, 569, 579. 

Protection against impairment, 563. 

Public grants, 595-599. 

State and municipal bonds. 

Abolishing municipal debtor to escape obligation, 594, 595» 
Provision for use in tax payment, 591. 

Provisions for use of tax revenues to pay, 591-593, 

Tax exemption provision in, 589-591. 

State and municipal employee pension systems^ 585, 

State’s immunity from suits on, 588, 589. 

Teacher’s tenure and salary laws, 585. 

Public grants, 

Exclusive franchises, 597, 598. 

Special franchises, 598, 599. 

Strict interpretation of, 596, 597. 

Public utility franchise grants, 587. 

Relation of state to its employees, how far contractual, 564, 565, 585. 
Relation of state ib its officers, 

Not deemed contractual, 564, 585. 

Right to compensation for services rendered protected, 564. 

Relation of state to its political subdivisions not deemed contractual, 565, 
585. 

Remedies, 

Changes in, as impairment of contract obligation, 572, 573, 

Changes in, when valid, 572, 573. 

Repeal or amendment of tax laws as impairing, 589-593, 

Reserved power doctrine, 

As factor in defining obligation of contract, 570, 571. 

Statement of, 570, 571. 

Retrospective taxation, contract clause and, 619, 620, 

State and municipal bonds, 589-595. 

State’s immunity from suits on contracts, 588, 589. 

Statutes of limitation, 576. 

Taxing power, 

Impairment of contracts by taxation, 589-591, 618-620. 

Retrospective taxation, contract clause and, 619, 620. 

State may contract away, 570, 600. 

Tax exemptions, contracts granting, 600-603. 

OPITCEES OF COURT, APPOINTMENT OF, 57, 56, 63. 

ORIGINAL PACKAGE DOCTRINE, SSl^-SSS.. 

PARDON POWER, 

Congressional interference with President’s, 405. 

Legislative interference with, 67. 

Of President, 404^-406. 

Pardon of contempts of court, 405. 

President’s does not include impeachments, 413. 

Bight to refuse granted commutation of sentence, 405, 406t 
Right to refuse granted pardon, 405, 406. 

Scope of President’s, 405, 
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PABTIAL DNCONSTITUTIONALITY, 

See, also, Uneonstitutionality. 

Effect of, 4CM2. 

Effect of separability clause upon effect of, 41, 

Who may raise issue of, 29. 

PATENTS, 

Federal power over, 361, 362. 

PENSIONS, PUBLIC, 

Due process in relation to, 264, 265, 507-509. 

Federal old age pensions, 174, 180. 

PEESONAL RIGHTS, 

Freedom of association. 

Protection against federal action, 737. 

Protection against state action, 736, 737. 

Freedom of speech and press, 756-760. 

Freedom of teaching and learning, 732-736. 

Involuntary servitude, prohibition against, 

Exceptions to prohibition against, 740, 741. 

Forced labor statutes, 738, 739. 

Scope of prohibition, 738. 

Wbat held not to be, 739, 740. 

Idmits on state interference with, 

Compulsory sterilization laws, 731, 732. 

Compulsory vaccination laws, 730, 731. 

Conditioning privilege of attending public schools, 734. 
Constitutional basis of limits, 729, 730. 

Discriminating in furnishing public school facilities, 734r-736i, 
Freedom of association, 736, 737. 

Freedom of speech and press, 756-760. 

Freedom of teaching and learning, 732-736. 

Protection against searches and seizures, 749. 

Regulating curricula in private schools, 733. 

Regulating curricula in public schools, 733. 

Right to bear arms, 737* 788. 

State monopoly of education, how far valid, 732, 733. 
Protection against federal searches and seizures, 741-749. 

Right to bear arms, 

Protection against federal action, 737, 738. 

Protection against state action, 737, 738. 

PERSONAL TAXATION, STATE JURISDICTION, 640-642, 

PIRACY, 

Power of Congress to define, 381, 382. 

Power of Congress to punish, 381, 382. 

PLACE OF TRIAL, 783, 784. 

POCKET VETO, 158, 159. 

POLICE POWER, STATE, 

See, also, Due Process of Law, Equal Protection of Law& 

Civil retrospective legislation, validity of, 518-551. 

Common law rights, power of state over, 545-547. 

Constitutional basis for, 452. 

Contrasted with taxing power, 623, 624. 

Factor in defining obligation of contract, 572. 

Fourteenth Amendment as limitation upon, 454 
General description of, 451-453. 
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POLICE POWER, STATE-~Continued 

How far may state bargain away, 569, 570. 

J udicial process in defining limits upon, 454-456. 

Labor legislation, 500-515. 

Legislative price regulation, 

Businesses field not subject to, 483-488, 

Businesses field subject to, 482-488. 

Principles defining scope of, 482-488. 

Profiibition against confiscatory rates, 

Determination of fair value, 491-493, 

Determination of net income, 493, 494, 

Fair rate of return, 494, 495. 

Problem of unit property, 495, 496. 

Test of confiscatory rates, 491. 

Licensing professions, 473-476. 

Old age pension laws, 507-509. 

Property and its uses, regulation of, 517-536. 

Public utilities, regulation of, 497-500, 

Regulation of business, 

Administrative grant and revocation of licenses, 473, 474. 
Anti-monopoly laws, 476-479. 

Creating government monopoly, 466. 

Grants of private monopoly, 465. 

Licensing business, 466-470, 475, 476. 

Optional systems of regulation, 461, 462. 

Profiibition as a form of regulation, 462-464. 

Regulating methods of conducting business, 479-481. 
Requiring certificates of convenience and necessity, 471-473. 
Restricting to limited groups rigfit to engage in, 464, 465. 
Revocation and suspension of licenses, 473. 

State regulation of rigfit to contract, 537-^5. 

Tests of reasonable classification, 457, 458. 

Unemployment insurance laws, 507-509. 

Validity of exercise of, factual basis as affecting, 458-460. 

POLITICAL QUESTIONS, 

CourPs refusal to decide, 17, 69. 

Wfiat are, 69, 70. 

POLITICAL RIGHTS, 

Citizenship, 376-378, 750, 751. 

Freedom of speech and press, 756-760. 

Rigfit of suffrage, 

Constitutional bases of, 751, 752. 

Discrimination on race basis prohibited, 752. 

Discrimination on sex basis prohibited, 752, 753. 

Equal protection clause limits state regulation of, 753, 754. 
Rights of assembly and petition, 754, 755. 

PORT PREFERENCES, 201, 202. 

POSTAL POWER, 

Conditioning rigfit to use postal services, 369, 370. 

Exclusion of matter from mails, 370. 

Federal police power on basis of, 85. 

Govemment monopoly of postal service, 369. 

Incorporation of railroads to carry mail, 369. 

Limits upon, 371. 

Prohibiting use of mails to lottery tickets, 85. 

Provision of postal facilities, 369. 
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PRESENCE' AT 'TRIAL, RIGHT OF, 794, 795, 810. 

PRESIDENT, 

Appointment of officers, 407. 

Commander in cliief of army and navy, 40S. 

Commissioning officers, 411. 

Duties owed Congress, 406. 

General executive duties and powers, 411. 

Income tax on salary, validity of, 403. 

International compacts, power over, 385, 406L 
Legislative power of, 158, 159. 

Manner of election of, 400--102. 

Military powers of, 403, 404. 

Pardon power of, 

Congressional interference with, 405. 

Pardon of contempts of court, 405. 

Persons convicted on impeachment, 413. 

Scope of, 405. 

Participates in treaty-making, 383, 406. 

Power over foreign relations, 883, 406. 

Power over proposing constitutional amendment, 387. 

Power to adjourn Congress, 406. 

Power to convene Congress, 406. 

Presidential succession in case of death or removal, 402, 40S. 
Qualification for, 400. 

Recess appointments, 408. 

Removal of officers, 

Civil service laws, 410. 

Executive officers, 408. 

Inferior executive officers, 410. 

Officers appointed with consent of Senate, 408-410. 
Quasi-judicial officers, 409, 410. 

Salary of, 403. 

Term of office of, 403. 

Veto power, ISI-IOO. 

PRESUMPTIONS, LEGISLATIVE CREATION OF, 798-800, 811, 835. 

PRICE REGULATION, LEGISLATIVE, 482-488, 527. 

PRIMARY ELECTIONS, 

Power of Congress over, 154. 

Race discrimination in, 753, 754. 

PRIVATE SCHOOLS, STATE REGULATION OF, 732-736. 
PRODUCTION, FEDERAL CONTROL OVER, 260-262 
PROFESSIONS, REGULATION OF, 469-476. 

PROHIBITIVE TAXATION, 627, 628. 

PROPERTY, 

Alien ownership of, regulating, 520. 

Compulsory uncompensated transfers of, due process and, 533, 534, 
Creating interests in, regulation of, 518, 519. 

Denying legal protection to, validity of, 519. 

Destruction of, by government, 517, 518, 531. 

Forced expenditures, due process and, 534-536. 

Prohibiting or restricting sale of, validity of, 621, 522. 

Prohibiting private ownership of, 517, 518. 

Regulating rents of, 527, 

Regulating transfers of, validity of, 520, 521, 
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PROPEBTY—Oontinued 

Regulating use of, due process and, 523-527. 

Zoning ordinances, validity of, 527-531. 

PROPERTY TAXES, STATE, JURISDICTION, 642-651 

PROTECTION OF ACCUSED, 

Bills of attainder prohibited, 790, 791. 

CJoinmen cement of criminal proceedings, 

Federal prosecutions, 

Accused’s right to be informed of charge, 780, 781® 

By indictment, when required, 778-780. 

Composition of grand jury, 779. 

Constitutional provisions affecting, 778, 779. 

Exceptions to indictment requirement, 779. 

Prosecutions by a state, 781, 782. 

Conduct of prosecutions, 

Federal prosecutions. 

Accused’s right of confrontation, 796, 797. 

Appeals, 806. 

Compulsory attendance of witnesses, 797. 

General considerations, 792, 793. 

Xegislatively created presumptions, validity of, 798-800. 
Privilege against seif-incrimination, 800-805. 

Right of accused to assistance of counsel, 795. 

Right of accused to be present at trial, 794, 795. 

Right of accused to speedy and public trial, 793, 794 
State prosecutions, 

Accused’s right to be present at trial, 810. 

Conviction based on confession obtained by force, 812. 
Conviction based on deception of court, 811, 812. 

Pair and impartial tribunal, due process requires, 807-8091 
Legislatively created presumptions, 811. 

Mob dominated trials, 809. 

Privilege against self-incrimination, 811. 

Right of accused to counsel, 810, 811. 

Right to impartial judge and jury, 808, 809. 

State constitutional provisions concerning, 806. 

Double jeopardy, prohibition against, 812-817. 

Limits on definition of crimes, 

Ex post facto laws, prohibition against, 768-771. 

Requirement of definite standard, 766, 767, 

Limits on punishment for crime, 817, 818. 

Place of trial, federal crimes, 783, 784. 

Place of trial, state crimes, 784. 

Retrospective changes in punishment, 771-774. 

Retrospective changes in rules of evidence, 777. 

Retrospective changes in trial procedure, 775-778. 

. Right to bail, 782. 

Suspension of privilege of writ of habeas corpus, 820, 821. 

.Trial by jury,. 

In federal prosecutions, 

Composition of jury, 786. 

Constitutional provisions relating to, 785. 

Scope of right to, 785. 

Waiver of right to jury trial, 789, 790. 

When jury trial not required, 787-789. 

In state prosecutions, 784, 786, 787, 790. 

PBOTECiTIYE' TARIFFS, ;1T7. . ■ ' 
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PUBLIC OyFIGERS, 

" De facto, S5, 36. 

Relation to state not contractual, 564, 585. 

Riglifc to question constitutionality of statutes, 27, 

PUBLIC PURPOSE, 

As limit on state taxing power, 632-637. 

public schools, state REGULATION OP, 732--7S6. 

PUBLIC UTILITIES, REGULATION OP, 482-487, 497-500e 

PUNISHMENT POR CRIME, 

Cruel and inliuman punishments prohibited, 817, 818t, 

Limits on state punishment for crime, 818* 

Retrospective changes in, 771-774. 

QUARANTINE LAWS, STATE, 291, 292. 

QUARTERING SOLDIERS, 750. 

RADIO, PBDERAL REGULATION OP, 257. 

RAILROADS, FEDERAL REGULATION OP, 254-256. 

REGULATION OP BUSINESS, STATE, 460-496. 

See, also, Due Process of Law, Equal Protection of Laws and Folia 
Power, State. 

RELIGIOUS FREEDOM, 

How far protected against state action, 

By due process clause of Fourteenth Amendment, 728. 

By state constitutional provisions, 728, 729. 

Protected against invasion by Congress, 

Extent of protection, 727. 

First Amendment basis for protection, 726. 

REMOVAL OP OFFICERS, 

President’s power of, 408-410. 

REPUBLICAN FORM OP GOVERNMENT, 

Guarantee to states, 120. 

What is such is political question, 120. 

RETROSPECTIVE TAXATION, 

Federal taxation, 210-214. 

State taxation, 682-685, 

REVENUE BILLS, FEDERAL, 157. 

RIGHT TO BEAR ARMS, 737, 738. 

RIGHT TO CONTRACT, 

See, also, Due Process of Law, Equal Protection of Laws. 

State regulation of, 537-545. 

RIGHTS OF ASSEMBLY AND PETITION, 

Congress may not abridge, 754. 

Limits on state in regulating state rights, 755. 

State may not abridge federal, 754, 755. 

RULES OF EVIDENCE, RETROSPECTIVE CHANGES IN, 77?® 

SALES, 

Interstate selling, state taxation of, 349-351. 

Local sales, state regulation of, 321-323, 

Original package sales, state regulation of, 319-321. 
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SEARCHES .AND 'seizures, 

Under autliority of federal government, 

Compulsory production of papers, 746, 747. 

Constitutional basis of prohibition against, 741* 

Effected by use of fraud, 743. 

Ceneral scope of Fourth Amendment, 741, 742, 

Made as incident to valid arrest, 745, 746. 

Made to procure evidence, 744. 

Made under valid warrant, 743, 744. 

Opening private letters, 742, 

Persons protected by Fourth Amendment, 747, 748. 

Searches and secures of person, 742. 

Searches of private dwellings, 742. 

Searches without valid warrant, 745. . . 

Seizure of contraband articles, 744. 

State searches and seizures, when deemed federal, 741, 742, 

Tapping telephone wires, 742. 

Use of evidence obtained by violation of Fourth Amendment, 748, 749. 
Under authority of state, 749. 

SECOND AMENDMENT, 737, 738. 

SELF-INCRIMINATION, PRIVILEGE AGAINST, 

Constitutional basis of federal privilege, 800. 

Effect of immunity grant upon federal privilege, 804, 805* 

Effect of pardon upon federal privilege, 804. 

Scope of federal privilege, 801-803. 

Use of evidence obtained in violation of Fourth Amendment, 748, 749, 
801, 802. 

Use of illegally obtained evidence by states, 749. 

Waiver of federal privilege, 805. 

Where statute of limitations has run against crime, 803. 

Who entitled to claim federal privilege, 801, 805. 

SENATE, 

Adjournment, 156. 

Confirming appointment of executive officers, 407. 

Duty to keep journal, 156. 

Election of members, 

Federal control over primaries choosing candidates for, 154* 

Federal Corrupt Practices Act, validity of, 154, 155. 

Qualifications of electors, 152. 

Time, place, and manner of, 153. 

Expulsion of members, 155. 

Orzanization and government of, 156, 

Part in treaty-making, 383. 

Power to determine membership, 155, 

Privileges and Immunities of members, 156, 157* 

Qualification of members, 152. 

Trial of impeachments by, 163, 412. 

What constitutes quorum, 156. 

SEPARATION OF POWERS, 

Description of governmental processes, 47-49. 

Limitations on executive power, 

Power to pai’don contempts of court, 71, 72, 

Limitation on judicial powers imposed by, 

Control of legislative officers, 68. 

Doctnne of Political Questions, 69, 70. 

What are political questions, 69, 70. 
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limitation on judicial powers imposed by — Oontinned 
Enjoining discretionary executive acts, 69. 

Enjoining enactment of legislation, 68* 

Enjoining non-discretionary executive acts, 69* 

Einality of legislative records, 68. 

Mandamus to compel discretionary executive acts, 69. 

Mandamus to compel nondiscretionary executive act, 69® 

Limits on legislative power imposed by, 

Appointment of officers of court, 

Admission to the bar, 57, 58. 

Disbarment of attorneys, 58. 

Creation and abolition of courts, 55, 56. 

Defining jurisdiction of courts, 55, 56. 

Exercise of executive powers prohibited, 66, 67. 

Exercise of Judicial power prohibited, 

Decision of cases, 50, 51. 

Granting new trials, 51. 

Interpreting statutes, 51. 

Setting aside Judgments, 51. 

Validating void Judicial proceedings, 51. 

Imposing duties of trial court on appellate courts, 63, 64. 

Imposing executive duties on legislative office, 66. 

Imposing non-Judicial duties on courts, 

Administrative duties, 61, 62. 

Advisory opinions, 58, 59. 

Appointment of court officers, 63. 

Appointment of non-Judicial officers, 63. 

Creation of governmental districts, 61. 

Declaratory Judgments, 59, 60. 

Defining scope of Judicial review of administrative action, 62, 
Federal Declaratory Judgment Act, 60. 

Incorporation of municipal corpox’ations, 61. 

Legislative duties, 61, 62. 

Making tax assessments, 61, 62. 

Increasing scope of appellate courts’ original jurisdiction, 63, 64. 
Interference with executive’s appointing power, 66, 67. 

Interference with executive’s pardon power, 67. 

Eegulating appointment and removal of executive officers, 67. 
Eegulation of Judicial power, 

Prescribing punishments for contempts of court, 56. 

Prescribing rules of court procedure, 52, 53. 

Prescribing rules of evidence, 52-54, 

Prescribing rules of pleading, 52. 

Regulating courts’ internal functioning, 54, 55. 

Requiring Jury trial in contempt proceedings, 57. 

Restricting issuance of extraordinary writs, 56. 

Transfer of Judicial power to bodies not courts, 

Commingling legislative and Judicial powers, 65. 

Grant of contempt power to non-courts, 65. 

Making Jury Judge of law, 64. 

Transfer to administrative boards, 65. 

Transfer to single Judge, 64. 

Not embodied in municipal governments, 46. 

Scope of principle of, in federal government, 45, 46. 

Scope of principle of, in state government, 46. 

Statement of principle of, 44. 

States not required by federal Constitution to observe principle of. 46, 
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BBPAEATION OF POWERS— Oontoued: ■ 

The three departments of government, 

Executive power defined, 49. 

Independence of each department, 45. 

Interdependence among the departments, 45. 

Judicial power defined, 49. 

SIXTH AMENDMENT, , 

Accused’s right of confrontation, 796, 797. 

Accused’s right to be informed of charge against Mm, 780, 781, 
Compulsory attendance of witnesses, 797. 

Requires definite standard in defining crimes, 767. 

Right of accused to counsel, 795. 

Trial by jury in criminal cases, 784-790. 

SO'GIAL SECURITY LEGISLATION, . 

Due process in relation to, 264, 265, 507-509. 

Federal, 174, 180. 

SPECIAL ASSESSMENTS, 680-682. 

SPEECH AND PRESS, FREEDOM OP, 750-760. 

SPEEDY AND PUBLIC TRIAL, RIGHT TO, 793, 794. 

SPENDING POWER, FEDERAL, 

As basis for federal police power, 86, 87, 175. 

Limitations upon, 179, 180. 

Purposes for which revenues may be spent, 171, 172. 

Use to promote general welfare, 180, 181. 

STANDARD, REQUIREMENT OP DEFINITE, 766, 767. 

STARE DECISIS IN CONSTITUTIONAL LAW, 42, 43. 

STATE AND FEDERAL CO-OPERATION, 114, 115. 

STATE CONSTITUTIONS, 

As limit on governmental powers, 11, 12. 

Enforcement of, by federal courts, 14, 15. 

General principle for construing, 10, 11. 

Relation of, to federal Constitution, 10. 

Source of, 10. 

STATE JUDICIAL POWER, 

Constitutional source of^ 14. 

Decision of federal constitutional issues, 14, 15, 423. 

STATE LEGISLATITB POWERS, 

Constitutional basis of, 81, 82, 165. 

Doctrines of mtergovernraental immunities as limit on, 97-115. 
Federal powerb as affecting scope of, 

In case of concurrent federal powers, 90, 91, 167-169. 

In case of exclusive federal powers, 89, 90, 167-169. 
Fourteenth Amendment, as limit on, 441. 

Limits on, in case of federal property within state, 94-96. 
Maritime law, power over, 426, 427. 

Power of Congress to expand scope of, 92, 93. 

Power of eminent domain, 692. 

Principles defining scope of, 82, 88-93. 

Prohibition against ex post facto laws, 768. 

Prohibition against passing bills of attainder, 791, T9S. 

Specific prohibitions upon, 89. 

Tenth Amendment in relation to, 87, 165. 
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STATE TONNAGE DUTIES, S59,, 360. , 

STATES, 

Admission of new states, 119. 

As part of government of people of the United States, Id 
Commerce clause as affecting powers of, 277-35S. 

See, also, Interstate Commerce. 

Copyright royalties, power to tax, 104. 

Creation of new states out of federal territory, 374. 

Fourteenth Amendment, limit on powers of, 440-449. 

Guarantee of republican form of government to, 120. 

How far conditions on admission bind state, 119. 

Immunity from suit, contract clause and, 588, 589. 

Immunity from suit, extent of, 

Suits in federal courts by foreign nations, 430, 431* 

Suits in federal court by own citizens, 432. 

Suits in federal courts by private parties, 431, 432. 

When suit deemed one against state, 434, 435. 

Insolvency laws, power to enact, 368. 

Jurisdiction of courts in cases affecting foreign ambassadors, 43d 
Limits on power to enter into treaties, 386. 

Position of states in union, 119. 

Power over weights and measures, 363. 

Power to enact insolvency laws, 368. 

Public grants, contract clause and, 595-599. 

Betrospective state taxation, contract clause and, 619, 620. 

State and municipal bonds, contract clause and, 589-595. 

Suability by United States, 119. 

Suit against, by foreign nation, 430, 431. 

Suit by, against foreign nation, 430, 431. 

Suits between, 149, 150, 430. 

Taxing power, contract clause and, 600-603. 

War powers, how far denied, SSL 

STATUTES, 

Legal force of invalid, 7. 

Legal force of valid, 7. 

STERILIZATION LAWS, OOMFULSOBY, 731, 732. 

STOCK DIVIDENDS AS INCOME UNDEE SIXTEENTH AMENBMIOT, 
193, 194. 

STOCKYARDS, FEDERAL CONTROL OF, 258, 259. 

SUFFRAGE, RIGHT OF, 

See Vote, Right to. 

SUITS BETWEEN STATES, 

Boundary disputes, 429. 

Controversies that may he subject of, 149, 150. 

Enforcement of judgment against state, 430. 

Federal judicial power includes, 149, 430. 

Interest that plaintiff state must have, 429, 430. 

On bonds of defendant states, 430. 

Original jurisdiction of Supreme Court includes, 149, 430. 

SUITS TO WHICH FOREIGN NATION IS PARTY, 

Against state by, 430, 431. 

Against state citizens by, 432. 

By state citizens against, 432, 433. 

By states against, 430, 431, 433. 

Immunity of foreign nations from suit, 429, 430, 432, 433. 
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' SUITS TO WHICH. STATE IS PARTY, 

By citizens against own state, 432. 

By foreign nations against, 430, 431. 

By private persons other than own citizens, 431, 432* 

By state against foreign nation, 430, 431, 433. 

Effect of Eleventh Amendment on, 431, 432, 

Enforcement of judgment against state, 430. 

Immunity of state from suit, 430-432. 

Suits between states, 140, 150, 430. 

When suit deemed one against state, 434, 435. 

SUMMARY EXECUTIVE PROCEEDINGS, 851-853. 

See, also, Administrative Proceedings, Due Pi’ocess in. 

TAX EXEMPTIONS, 600-603, 674, 675. 

TAX, FEDERAL CHILD LABOR, 86, 17a 

TAXING POWER, FEDERAL, 

See Federal Taxing Power, 

TAXING POWER OF STATES, 

Classification for tax purposes, 

Chain store taxes, 671. 

dassificatio-n as instrument of social policy, 666, 670. 
Classifications held valid, 668, 669. 

Discriminatory administration of tax-laws, 675-677. 

Equal protection clause as limit on, 626, 627, 664. 

Exemptions from tax, 674, 675. 

General tests of valid classification, 665-668. 

Income taxes, 673, 674. 

Inheritance and estate taxes, 672, 673. 

Interstate privileges or immunities clause as limit on, 129-131. 
License taxes, 670, 671. 

National privileges and immunities clause as limit on, 626, 6821 
Property taxes, 668, 669. 

Contrasted with police power, 623, 624. 

Contrasted with power of eminent domain, 622. 

Delegation of power to local units, 622. 

Distribution of tax revenues, due process and, 678, 679. 

Imposing personal liability for tax on non-resident, 689. 

Jurisdiction of state to tax. 

Fourteenth Amendment as limit on, 639, 640. 

Franchise and excise taxes, 661-663. 

Income taxes. 

Domiciliary state, 659, 660. 

Non-domiciliary state, 657-659. 

Unit rule method, 658, 659. 

Inheritance and estate taxes, 

Indirect evasions of jurisdictional limits, 656, 657. 
Intangible personalty, transfer of, 654, 6^. 

On inter vivos transfers, 656. 

Tangible personalty, transfer of, 653. 

Tangible realty, transfer of, 652, 653. 

Intangible property, 

Business situs doctrine, 649. 

Commercial domicile doctrine, 649, 650. 

Domiciliary state, 647, 648, 650* 

Non-domiciliary state, 648-650. 

Judicial process in defining, 639. 

Prior to adoption of Fourteenth Amendment, 638, 639. 
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Jurisdiction of state to tax~-Continued 
Property held in trust, 651, 652. 

Tangible realty, taxation, 642, 643, 

Taxation of persons, 640^42, 

Taxation of tangible personalty. 

By non-domiciliary state, ^4, 645. 

By state of owner’s domicile, 643, 644. 

Railroad rolling stock, ships, trucks, 645-647, 

Taxation by use of unit system, 646, 

The unit rule, 650, 651, 

Legislative nature of, 621. 

Power of courts to order levy of tax, 622. 

Prohibitive taxation, validity of, 627, 628. 

Public purpose, 

Constitutional basis for requirement of, 630. 

Construction of drainage and irrigation works as, 635. 

Contrast between state and federal constitutional bases, 630, 631 , 
Discharge of public moi'al obligations as, 632, 633. 

General tests of, 636, 637. 

Judicial process of defining, 631. 

Operation of public service enterprises as, 635, 6S6, 

Payment of public debts as, 632. 

Private subsidies and bounties as, 632, 634, 

Support of education as, 633, 634. 

Support of indigent as, 633. 

Taxes required to be levied for, 629, 630. 

Regulation as motive for taxation. 

As motive for tax classifications, 625-627. 

General considerations, 624, 625. 

Repeal or amendment of tax laws, contract clause and, 589-593, 
Retroactive taxation, 

Due process as limit on, 683. 

Income taxes, 684, 685. 

Inheritance and estate taxes, 684. 

Yalidating illegal tax levies, 682, 683. 

Retrospective taxation, contract clause and, 619, 620. 

Special assessments, due process and, 

Creation of special taxing districts, 680. 

Distribution of assessments within district, 681, 682. 

State may bargain away, 570. 

Tax exemptions, contract clause and, 600-603, 

Tax procedure, due process and, 685-690. 

Taxpayer’s rights. 

How far judicial entitled to judicial review, 689, 690. 

Necessity for notice and hearing, 825. 

Pro<*edure for collecting taxes, 688-690. 

Right to notice and hearing, 685-688. 

What deemed adequate notice, 825, 826. 

Territorial uniformity, 

As limit on tax classifications, 677, 678. 

How far a limit on distribution of tax revenues, 678, 670. 

TEACHING AND LEARNING, FREEDOM OF, 732-736. 

TERRITORIAL UNIFORMITY, STATE TAXES, 677-679. 

THIRTEENTH AMENDMENT, 738-741. 
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TBMASON, . , 

Definition of, 819^, 820.- 

■ Method of proving, 820. . . 

Punishment for treason, 820. 

TEEATIES, 

As law of the land, 883, 384. 

Legislation in execution of, 385, 386. 

Limits on power to enter into, 384, 385. 

Limits on states in entering into, 386, 

Method of making treaties, 383. 

Other international compacts, 385, 

TEIAL BY JURY, 

See, also, Protection of Accused. 

In civil cases, 

Trials in federal courts, 

Oases in which required, 866-869. 

Constitutional basis of requirement, 868. 

Powers of trial judge in trial by jury, 871-874 
Re-examination of facts tried by a jury, 874. 

7 Trial judge’s control over verdict, 872-874. 

Trial judge’s grant of new trial conditionally, 871^, 87Z 
What constitutes a jury, 869. 

What constitutes trial by jury, 869-^871* 

When not required, 869. 

Trials in state courts, 874, 875. 

In contempt of court proceedings, 57. 

In federal prosecutions for crime, 785-790. 

In state prosecutions for crime, 784, 786, 787, 790. 

TRIAL PROCEDURE, RETROSPECTIVE CHANGES IN, T75-77a 

TRIALS, CRIMINAL, 

Accused’s right of confrontation, 796, 797. 

Accused’s right to he present at trial, 794, 795, 810. 

Accused’s right to counsel, 795, 810, 811. 

Compulsory attendance of witnesses, 797. 

Conviction based on deception of court, 811, 812, 

Conviction based on forced confession, 812. 

Impartial judge and jury required, 807-809. 

Mob dominated, 809. 

Speedy and public trials, 793, 794 

TWENTY-FIRST AMENDMENT, 

As limit on federal commerce power, 273. 

Relation of, to state regulation of interstate commerce, 329-331. 

UNCONSTITUTIONAL CONDITIONS, DOCTRINE OF, 555-557. 

UKCONSTITUTIONALITY, 

See, also, Constitutionality and Judicial Review. 

Amendability of invalid statutes, 40. 

Effect of changed circumstances upon validity of legislation, 84 
Effect of changes in judicial decision on, of statutes, 

Subsequent decision reversing a decision invalidating statute, SSk 
Subsequent decision reversing a decision sustaining statute 3T* 
Effect of decision that legislation is unconstitutional, 32, 33^ 

Effect of partial unconstitutionality, 

Effect of separability clause, 41. 

In general, 40-42. 

Presumption of inseparability, 41, 
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Where, inTalid part is inseparable from remainder, 40, 42*' 
Where invalid part is severable from remainderj 4CX 
Effect of unconstitutional legislation, 

As basis of legal duties, 35, 36* 

As basis of legal rights, 35, 36. 

As furnishing legal protection, 85, 36;. 

Status of corporations created by, 

Private coiporations, 35. 

Public corporations, 35. 

Status of offices created by, 35, 36, 

Theory that it is voidable until held void, 86* 

Void ab initio doctrine, 35. 

Meaning of concept, 34. 

Ee-enactment of statutes once held invalid, when reguired, BS, ^ 
Saving statute from, by elimination of part, 41, 42. 

When invalid legislation is given some effect, 37. 

UNIT EULE, 

State taxation, commerce clause and, 338-340, 345. 

UNITED STATES, 

Immunity from suit, 433. 

Suits against, 433. 

Suits by, 433. 

When suit deemed one against, 434, 435. 

UNITED STATES BONDS, 

Validity of, Fourteenth Amendment in relation to, 226L 

VACCINATION LAWS, COMPULSORY, 730, 731. 

VETO POWER, 

Belongs to President, 157-160. 

Pocket veto, 158, 159. 

VICE-PRESIDENT, 

Manner of election of, 400-402. 

Qualifications for, 400. 

Term of office of, 403. 

VOTE, RIGHT TO, 

Constitutional bases of, 751, 752. 

Discrimination on race basis prohibited, 752. 

Discrimination on sex basis prohibited, 752, 753. 

Equal protection clause limits state regulation of, 75^ 764. 

WAR POWERS, FEDERAL, 

Conscription laws, 379. 

Declaration of war, 379. 

Government of land and naval forces, 380. 

Limitations upon, 381. 

Preparation for war, 379. 

Provision of army and navy, 379, 380. 

War powers, how far denied states, 381. 

WEIGHTS AND MEASURES, 363. 

WITNESSES, 

See Self-Incrimination, Privilege Against. 

EONING LAWS, 627-631. 
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